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ADDRESS. 


IN  presenting  to  the  Profession  the  first  volume  of 
The  New  Term  Reports,  the  Editors  cannot  refrain 
from  expressing  a  hope  thai  their  present  claim 
upon  public  attention  will  receive  a  candid  and  in- 
dulgent consideration.  The  peculiar  circumstances 
under  which  their  exertions  have  been  elicited, 
render  them  perhaps  more  than  commonly  alive  to 
the  difficulties  of  their  situation,  and  the  following 
pages,  therefore,  have  been  committed  to  the  press 
with  no  ordinary  degree  of  solicitude  for  their  fate. 
Although  the  attempt  to  establish  a  second  series  of 
Term  Reports  is  by  no  means  novel,  still  they  cannot 
but  be  aware  of  the  disadvantages  incurred  by  an 
unavoidable  competition  with  a  similar  work  already 
established  in  public  favour.  Whatever  diffidence 
they  might  Jiave  felt  in  encountering  the  respon- 
sibilities of  the  task,  on  this  ground,  they  did  not 
consider  themselves  justified  in  declining  it  under 
the  circumstances  which  have  induced  the  publish- 
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ers  to  embark  in  the  undertaking.  CaUed  npon^  in 
their  pro£ei«donal  character^  to  execute  the  worki 
and  not  courting  the  perils  of  criticism  from  per- 
sonal motives,  they  cheerfulj^jr  .^ulAnit  the  present 
volume  to  the  judgment  of  those  by  whom  they 
are  confident  its  merits  will  be  appreciated  with 
candour  and  liberality.  Far  is  it  from  their  wish 
to  under-value  what  has  been  done  by  others;  $tnd 
as  little  are  they  disposed,  unduly,  to  commend 
their  own  labours;  but  acting  upon  principles 
which  they  presume  cannot  be  objected  to,  they 
.enter  4  field  wherein  there  seems  to  be  yet  room 
for  useful  exertion,  and  their  station  in  it  they  will 
struggle  to  maintain  with  an  ambition  which,  even 
if  it  shall  fall  short  of  complete  success,  it  must 
at  least  be  deemed  venial  to  have  cherished. 

Thus  much  they  have  thought  it  necessary  to 
state,  to  prevent  any  possible  misconception  of  their 
motives,  and  beyond  this,  all  they  have  personally  to 
intreat  is,  a  fair  and  impartial  examination  of  th^ 
Work  as  regards  its  professional  accuracy  and  use- 
fulness. The  duty  of  a  Reporter,  even  under  the 
highest  encouragement  and  patronage,  is  an  anxious, 
a  laborious,  and  with*^  reference  to  his  reputation^  a 
momentous  one.  By  nonci  perhaps,  except  those 
who  have  been  actually  engaged  in  a  similar  pursuit 
can  the  assiduity,  anxiety,  and  research  necessary  to 
the  completion  of  his  task,  be  duly  estimated.    Per- 
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lection,  under  any  circumstances,  he  eannot  expect; 
but  to  attain  even  ordinary  success,  every  faculty  of 
the  mind  must  be  employed;  and  unwearied  attention, 
laborious  study^  and  persevering  diligence  must  be 
practised,  in  order  to  render  his  Reports  faithful, 
perspicuous,  and  concise.  To  the  best  of  their  abi- 
lities, and  with  the  most  anxious  wish  to  do  justice 
to  so  important  a  charge,  the  Editors  have  struggled, 
certainly  under  disadvantageous  circumstances,  to 
give  to  The  New  Term  Reports^  these  characteristics. 
Their  first  and  most  confident  hope,  is,  that  their 
motives  for  coming  before  the  public  will  not  be 
misinterpreted :  beyond  that,  and  ^as  it  regards  the 
execution  of  the  Work,  their  expectations  ought, 
perhaps,  to  be  satisfied,  if  it  pass  the  ordeal  of  pub" 
lie  opinion  without  censure,  however  impossible  it 
is  for  them,  as  its  Editors,  to  be  indifferent  to  the 
stimulus  of  applause. 

The  Editors  cannot  conclude  this  short  Address, 
without  endeavouring  to  express  their  warmest  gra- 
titude for  the  kind  sympathy,  the  constant  encou- 
ragement, the  friendly  countenance  and  co-operation 
which  they  have  experienced  from  every  member  of 
the  Profession,  with  whom  they  have  had  occasion 
to  confer,  in  the  progress  of  their  labours.  From  a 
Body  so  distinguished  for  enlarged  views  and  liberal 
feelings,  no  other  line  of  conduct  could  indeed  be 
expected ;  but  its  effect  upon  the  Editors  has  not 
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been  the  less  cheering,  nor  is  their  gratitude  the  less 
sincere.  It  is  eqaally  their  daty  and  their  pleasure 
to  pay  this  small  tribute  of  thanks  to  their  friends^ 
and  to  acknowledge  how  essentially  they  have 
been  benefited  by  their  valuable  assistance. 


TrinUy  Vacatiim, 
1823. 
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Jan,  SS. 


X  ROVER  for  the  conversion  of  a  watch,  watch  chain.  The  General 
and  seals.    Plea,  Not  Guilty,  and  issue  joined.    At  the  ^c7Js9&40^ 

trial  before  Abbott.  C.  J.  at  the  London  adjourned  Sittings  Cfw.  s.  c.  99. 

,         .  .  s.  17,  declvei 

after  last  Term,  the  case  proved  in  evidence  was  diis:«-*The  thateoodtydtc. 

plaintiff  had  pawned  his  watch,  valued  at  ten  guineas,  with  pigged  "iLd 

the  defendant,  who  is  a  regularly  licensed  pawnbroker,  for  ^  not  r^ 

the  sum  of  two  guineas,  and  received  the  usual  duplicate  a  year  after 

required  to  be  given  by  the  General  Pawnbroker's  Act,  piedging,^shaU 

39  fc  40  Geo.  3.  c.  gg.    After  the  year  and  a  day  allowed  ^Jj/^^^y^bi' 

by  the  17th  section  of  that  statute  to  the  pawner  to  redeem  ^id  by  the 

the  pledge,  had  expired,  the  plaintiff  applied  to  the  de-  Held,  that  * 

fendant  to  have  his  watch,  watch  chain,  and  seals  returned  piatntiff  had 

to  him,  and  tendered  the  money  lent  thereon,  together  with  P^^"^^  !^ 

the  interest  which  had  accrued  on  the  money  lent ;  but  the  and,  after  the 

defendant  refused  to  deliver  the  pledge,  on  the  ground  that  pfrcd,  tendered 

it  was  forfeited  by  the  expiration  of  the  year  after  the  day  of  bro^^/th^^^,. 

ney  lent,  and 
interett,  and  the  pawnbroker  refiised  to  deliver,  he  might  maintain  trofer,  not  having 
forfeited  his  title  to  the  goods  by  reason  of  that  section  of  the  sutute« 

VOL.  I.  A 
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1822.        pledging^  not  haviog  been  redeemed  within  that  time.    It 
was  proved  as  a  feet,  that  the  defendant  had  not  sold  or 


Waltbk 


Smith. 


<^_  otherwi«  disposed  of  the  pledge  at  the  time  of  the  demand 
and  refusal.  The  question  at  the  trial  was^  whether  this 
action  would  lie,  by  reason  of  the  construction  of  the  17th 
section  of  the  Pawnbroker's  Act  i  The  Chief  Justice  was 
of  opinion,  that  the  plaintiff  had  not  so  far  forfeited  his 
interest  in  the  goods,  as  to  deprive  him  of  any  remedy 
against  the  pawnbroker,  and  the  defendant  having  refused 
to  deliver  them  up  after  the  tender  of  the  money  lent, 
and  interest  due  jthereon,  he  was  guilty  of  a  conversion, 
and,  therefore,  trover  would  lie.  The  jury  found  their  ver- 
dict for  the  plaintiff. 

Gumey  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  for  the  plamtiff  should  not  be  set  aside,  and  a  non- 
suit entered.    He  contended,  that  according  to  the  true 
construction  of  39  &  40  Geo.  3.  c.  99'  s*  17>  the  plaintiff 
could  not  maintaji^  this  action.     By  that  section  it  is  de- 
clared, <f  that  all  goods  and  chattels  which  shall  be  pawned 
or  pledged  shall  be  deemed  forfeited,  and  may  be  sold  at  the 
expiration  of  one  whole  year,  exclusive  of  the  day  whereon 
the  goods  and  chattels  are  so  pawned,  as  aforesaid."    Tlie 
remainder  of  this  section  merely  declared,  that  the  sale  of 
the  forfeited  pledge  should  take  place  under  certain  regula- 
tions.   Now,  by  the  provisions  of  this  section,  it  seemed  per- 
fectly clear,  that  the  power  of  redemption  was  gone  as  soon 
as  the  year  and  the  day  expved.    It  was  true,  that  by  the 
19th  section,  "  in  case  any  person  entitled  to  redeem  goods 
in  pledge  shall,  before,  or  upon  the  expiration  of  the  said 
one  year  from  the  time  of  pawning  the  same,  give  notice  in 
writing  or  in  the  presence  of  one  witness,  to  the  pavmbroker, 
or  leave  the  same  at  his  usual  place  of  abode,  not  to  sell  the 
aame,  at  the  end  of  the  said  first  year,  then,  and  in  every  such 
case,  such  goods  shall  not  be  sold  or  disposed  of  by  the 
pawnbroker  until  after  the  expiration   of  tlu-ee  calendar 
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months,  to  be  computed  from  the  expiration  of  the  said 
year,  during  which  said  term  of  three  calendar  mondis,  the 
owner  of  the  said  goods  shall  have  liberty  to  ^deem  the 
same  upon  the  terms  stipulated  in  the  act."  In  this  case, 
however,  no  such  notice  had  been  given,  but  the  year  and 
the  day  were  suffered  to  expire,  and,  therefore,  the  plaintiff 
had  forfeited  all  title  to  the  goods.  No  meaning  could  be 
given  to  the  words  ''  $haU  be  deemed  forfeited/*  other  than 
that  now  conteaded  for,  unless  they  could  be  in  any  way 
controuled  by  the  19th  section ;  but  as  the  plaintiff  had  not 
brought  himself  within  the  protection  there  given,  the  17th 
section  pust  be  considered  as  working  a  forfeiture;  for 
the  moment  the  year  and  the  day  expired,  all  right  or  in- 
terest in  the  owner  of  the  goods  was  gone,  and  the  pawn- 
broker had  a  right  to  dupose  of  them  in  the  manner  pro- 
vided by  the  act,  there  being  no  other  mode  provided,  of 
indemnifying  him  for  any  expences  he  might  have  incurred* 
It  had  always  been  understood  in  the  trade  and  business  of 
a  pawnbroker,  that  this  was  the  meufipg  of  the  statute. 
There  was  no  meaning  in  language,  unless  the  words  of 
the  17th  section  were  to  have  tliis  construction,  and,  there- 
fore, the  defendant  was  entitled  to  enter  a  nonsuit. 


3 


1822. 

>^^/^/ 
Walteb 

v. 
Smith, 


Abbott,  C.'J.«— I  am  of  opinion,  that  we  cannot  give 
to  the  word  *^  forfeiied,*'  the  effect  contended  for  in  ar- 
gument, and  for  this  rtaaou^^^arfeiiure,  imports  that  the 
party  forfeiting  has  lost  the  entire  absolute  right  to  the 
property;  whereas  it  is  manifest,  that  after  the  period 
which  the  law  has  fixed  by  this  statute,  namely,  a  year  and 
a  day,  though  the  goods  are  declared  to  be  forfeited,  and 
may  be  sold,  yet  the  whole  property  in  the  goods  is  not 
gone  from  the  original  owner.  If  that  were  so,  the  nfe 
would  be  entirely  for  the  benefit  of  the  pawnbroker,  >but 
that  evidently  was  not  the  intention  of  the  legislature.  The 
object  of  the  legislature  in  giving  the  pawnbroker  a  power 
of  sale,  is  to  enable  him  to  reunburse  hunself  for  the  money 

A  2 
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1822.        lent,  and  for  the  interest  -which  has  accrued ;  but  at  die 
Walter       ^^^  ^™^  ^^  Statute  gives  the  origbal  owner  an  oppor-. 
r.  tunit;  of  redeeming  his  property  before  the  sale  takes  place. 

Looking  to  the  provisions  of  the  act  of  parliament,  it  is 
impossible  to  put  that  sense  upon  the  word ''  forfeited/' 
which  is  contended  for.  It  is  quite  unnecessary  to  do  so. 
The  act  may  stand  well  enough,  and  answer  all  the  purposes 
of  justice  without  it.  If  at  the  end  of  the  year  and  the 
day  the  pledge  be  not  redeemed,  the  pawnbroker  may  take 
measures  for  putting  up  the  property  for  sale ;  but  if  at 
any  time  before  die  sale  has  taken  place,  the  owner  tenders 
the  principal  and  interest  of  the  money  lent,  and  all  the  ex- 
peaces  incurred,  the  pawnbroker  may,  with  very  great  justice, 
.  restore  the  goods.  He  sustains  no  injury,  and  is  just  in  the 
same  situation  in  which  he  would  be,  if  the  goods  were 
actually  sold ;  because,  by  the  £Oth  section,  the  overplus,  if 
any,  after  deducting  the  principal,  interest,  and  expences, 
must  be  paid  on  demand  to  the  owner,  at  any  time  within 
three  years  after  such  sale;  whereas  a  contrary  construc- 
tion would  impose  the  most  serious  injury  on  the  owner  of 
the  goods.  It  appears  to  me,  therefore,  that  the  most  just 
and  reasonable  construction  we  can  put  upon  this  statute 
is  to  say,  that  the?  right  to  the  goods  is  not  absolutely  for- 
feited by  the  17th  section,  notwithstanding  the  want  of 
notice  under  the  19th  section. 

Batlby,  J. — I  am  of  the  same  opinion.  I  do  not 
think  that  the  construction  we  are  now  putting  upon  this 
statute,  can  make  any  difference  to  the  pawnbroker,  be- 
cause the  power  of  sale  is  only  given  for  the  purpose  of  re- 
imbursing' him,  and  paying  whatever  interest  is  due  at  the 
time  of  sale.  The  pawnbroker,  by  the  sale,  gets  his  prin- 
cipal and  interest,  and  if  the  party  pledging,  before  any 
sale  takes  place,  reimburses  the  pawnbroker  for  every  ex- 
pence  he  has  incurred  in  the  progress  towards  making  the 
sale,  it  seems  to  me,  that  he  has  complied  with  every  thii^ 
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tvhich,  aocordiiqr  to  the  act  of  parliament,  ouf^t  to   be        1822. 
done.    The  words    of  the    17th  section  are,  "  shall  be      iJ*^^^^ 

vf  iLLTBR 

deemed  forfeited,  and  may  be  sold!*    I  do  not  think  that  r. 

means  so  forfeited  as  to  become  the  absolute  property  of  the  »^^"- 
pawnbroker,  bat  only  so  far  as  that  the  patvnbroker  may 
take  steps  towards  proceeding  to  sell,  and  if  the  original 
proprietor  tenders  every  thing  which  the  pawnbroker  can 
demand  or  receive  before  the  sale  takes  place,  he  has  the 
power  of  redemption. 

HoLBOTD,  J. — I  am  of  the  same  opinion.  I  think, 
that  by  the  17th  section,  the  pawn  is  not  to  be  considered 
forfeited  to  all  intents  and  purposes,  if  not  redeemed  within 
the  year  and  day;  but  only  to  enable  the  pawnbroker  to  sell  ' 
the  pledge  for  the  purpose  of  raising  the  principal  money, 
interest,  and  warehouse  room,  due  thereon.  The  profit 
which  the  pawnbroker  is  entitled  to  take,  is  so  much,  ac- 
cording to  the  amount  of  the  sum  lent  upon  the  pledge, 
from,  and  during  the  time  the  property  remains  in  pawn. 
Therefore,  I  apprehend,  that  so  long  as  the  pledge  remains 
undisposed  of,  the  original  owner  has  the  power  of  re- 
deeming it,  because  the  right  to  sell  is  only  for  the  pur- 
pose of  enabling  the  pawnbroker  to  obtain  his  profit  upon 
the  pawn.  The  object  of  the  sale  is  not  for  the  benefit  of 
the  pawnbroker  merely,  because  he  can  only  take  to  him- 
jdf  the  principal,  interest,  and  odier  incidental  expences, 
returning  to  the  owner  the  surplus  after  sale.  The  plain- 
tiff in  this  case  tendered  the  money  lent  and  tlie  interest, 
and,  [  think,  he  had  a  right  to  redeem  his  property  upon 
paying  the  principal,  profit,  and  expences  incurred,  ii  the 
pawn  were  absolutely  forfeited  by  the  17th  section,  the  other 
provisions  of  the  statute  would  be  absolutely  useless,  and 
such  advantages  would  be  given  to  the  pawnbroker  as  could 
never  have  been  contemplated  by  the  legislature.  I  am 
clearly  of  opinion,  tliat  if  the  pawner  tenders  the  principal, 
interest,  and  expences,  at  any  time  before  sale,  he  is  entitled 
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1829.  to  redeem  his  property,  and  that  it  is  not  forfeited  by 
force  of  the  17th  section,  if  not  redeemed  within  the  time 
there  stipulated. 


Waltbe 
SmTit. 


Best,  J.— This  statute  having  been  passed  for  the  pur- 
pose principally  of  protecting  the  labouring  classes  of  die 
community  against  the  improper  practices  of  pawnbrokers, 
it  is  fit  we  diould  put  such  a  construction  upon  it  as  shall 
do  no  injustice  to  the  pawnbroker,  but  at  the  same  time, 
shall  give  a  protection  to  those  whose  misfortunes  compel 
them  to  resort  to  this  mode  of  relieving  th^  distresses. 
The  difficulty  in  this  case  has  arisen  upon  the  construction 
of  the  word  **  forfeited,"  which,  generally  speaking,  has  a 
different  meaning  from  that  obviously  given  to  it  by  thb 
statute.  The  word  ''  forfeited,"  in  its  ordinary  sense, 
means  putting  an  end  to  all  right  of  property  in  the 
person  to  whom  it  origmally  belonged,  and  to  transfer 
it  to  somebody  else.  The  legislature  could  not  have 
meant  to  convey  that  sense  by  the  word  here  used.  It 
would  have  been  most  unjust  so  to  declare;  but  if  that 
had  been  their  intention,  it  would  have  been  unnecessary 
to  say,  that  after  the  expiration  of  twelve  months  the  pawn* 
broker  might  sell,  for,  if  the  goods  were  completely  for- 
feited to  all  intents  and  purposes,  the  right  of  sale  and 
disposal  would  vest  as  a  matter  of  course  in  the  pawn- 
broker ;  but  that  certainly  was  not  the  intention  of  the  le- 
gislature, for  they  have  only  said,  that  the  goods  shall  be 
deemed  forfeitedi  and  *'  may  be  zoldf*  at  the  expiration  of  one 
whole  year.  These  latter  words  would  be  unnecessary  if 
the  word  ''  forfeited''  were  to  have  the  ordinary  construction 
which  belongs  to  it.  The  words  "  may  be  sold,"  clearly 
mean  "  may  be  sold  for  the  benefit  of  tlie  pawner,"  who  b 
to  receive  the  surplus  after  the  pawnbroker  has  satisfied  his 
demand  for  money  lent,  and  the  high  rate  of  interest  due 
upon  the  property  whilst  it  remained  in  pledge.  It  would 
be  absurd  to  say,  that  the  property  becomes  absolutely  for- 
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felted,  if  not  redeemed  within  the  time  specified  by^the 
17th  section.  It  oan  be  no  benefit  to  the  pawnbroker  to  sell 
80  long  as  he  gets  all  his  money  back,  and  his  legitimate 
profits ;  but  to  the  pawner  it  may  be  a  matter  of  great  im- 
portance to  have  his  property  restored,  by  putting  the  pawn- 
broker in  as  good  a  situation  as  he  possibly  could  be,  with 
rrference  to  thb  act  of  parliament.  It  is  said  that  the  pawn- 
broker is  put  to  certain  expences,  and  that  there  is  no  other 
mode  of  indemnifying  him  except  by  the  sale  of  the  goods 
pledged.  Whatever  expeoces  he  has  fwly  and  legitimately 
incurred,  he  is  entitled  to  receive.  It  would  be  unnecessaiy 
that  this  act  should  provide  for  that,  because  every  broker,  of 
whatsoever  denominaticxi,  has  his  lien  for  any  legal  expences 
he  has  incurred,  with  reference  to  the  goods  of  another  in 
his  possession.  But  in  cases  of  this  description  it  would  be 
very  difficult  to  apportion  the  expence  on  each  minute  ar- 
ticle contained  in  a  pawnbroker's  catalogue  of  sale.  There 
is  no  coin  in  the  realm  which  would  be  sufficiently  small  for 
a  tender  in  many  instances,  to  cover  the  expence  incurred  by 
the  pawnbroker.  That  question,  however,  does  not  arise 
in  dus  case.  I  am  of  opinion  that  this  verdict  ought  to 
stand. 

Rule  refused. 


1822. 


Walter 
Smith. 


WOODROFFB   V.  OlDFIELD. 


Bi 


fVednesdaiff 
January  93. 


I Y  the  rule  of  Court,  Easter  Term,  5  Geo.  2,  "  if  the  Bail  being  ex- 

cepted  to  in 
exception  be  entered  in  vacation,  and  notice  thereof  given,  vacation,  the 

the  bail  put  in,  or  other  additional  bail,  shall  justify  on  the  gaT^fowr^dayi 

first  day  of  the  subsequent  Term."     In  this  case,  exception  ".;^*c«.  *^  i"^ 

had  been  entered  to  the   bail,  m  vacation,  and  the  usual  the  first  day 

notice  of  the  exception  was  given.    Within  four  days  after  t^^i  ^g  ^he ' 

19th  i^ve  no- 
tice for  JQstify. 
log  added  bail:— Held,  that  the  latter  bail  might  justify. 
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1822.       the  defendant  gave  notice  of  justification  for  die  first  day  of 
.,y^'">^^^      the  Term,  but  on  the  igth  instant  the  defendant  gave  notice 
V.  of  added  bail,  vrho  now  attended  to  justify. 

OlOFIELO. 

Turtan  opposed  the  justification,  and  referred  to  WilUon 
V.  King  (a),  as  a  decisive  authority.  There  bail  above 
havii^  been  put  in,  and  exception  entered  in  vacation,  it 
was  held,  that  notice  of  justification  for  the  first  day  of  the 
next  Term  must  be  given  wiAin  four  days  after  such  ex* 
ception.  Now  here  the  plaintiff  had  but  two  days  notice 
of  the  added  bail,  and  therefore  diey  could  not  justify. 

HoLROYD,  J.,  however  said,  that  by  the  practice  of  the 
Court,  as  it  was  now  established,  the  added  bail  could  jus- 
tify. If  the  defendant  was  irregular,  the  plaintiff  might 
take  advantage  of  it  in  another  way.  There  was  a  distinc- 
tion between  bail  in  mesne  process  and  bail  in  error.  The 
rule  now  contended  for  might  hold  good  in  error,  but  was 
not  applicable  to  the  present  case. 

The  bail  therefore  were  permitted  to  justify  (6). 

(a)  9  East.  434. 

(6)  Vide  Hom  v.  Barker^  1  Chit.  Rep.  4,  where  the  point  was  ck- 
preuly  decided.  There  haU  were  excepted  to  in  vacation,  and  the  de- 
fendant gave  four  days  notice  of  justification  for  the  first  day  of  Hilary 
Term,  but  two  days  before  that  time  gave  notice  of  added  bail,  and  it 
was  held,  that  the  latter  bail  were  entitted  to  justify.  Vide  also  Lmnn  v. 
JJormrd,  1  M.  ^  S.  566. 
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1822. 


Dyott  v.  Dunn  (in  Error).  f'*"^» 

^  ^  January  23. 

1^  OnCE  of  justification  having  been  given  of  bail  in  Tfaongh  it  U  a 
eiTor  in  this  cause^  and  the  bail  not  coming  up  to  justify,       ^rto  grant 

time  foradd- 
uiff  and  jat- 
Richards  applied  for  time  to  add  and  justify  other  bail,  tifying  bail  in 

in  lieu  of  those  of  whom  the  plaintiff  had  had  notice,  on  an  or^those"of^ 
affidavit,  stating,  that  the  bail,  of  whom  notice  had  been  J^^^^^l^^''^ 
given  for  to-day,  had  been  intimidated  from  coming  up  by  ha§  already 
the  clerk  of  the  defendant's  attorney,  who  had  called  upon  yet,  if  tbe  bail 
them,  and  warned  them  not  to  justify,  and  alarmed  them  SmSig  n^  by 
with  an  apprehension  of  the  consequences  of  the  situation  any  nuycon- 

m  which  bail  m  error  were  placed.  opposite  party, 

time  will  be 
given  to  pat 
HoLBOYD,   J.— The  general  rule   certainly  is  not   to  "» other  bail, 
grant  time  in  the  case  of  bail  in  error ;  but  if  the  bail  are 
prevented  from  coming  up  to  justify  in  consequence  of  any 
improper  communication  or  misconduct  on  the  part  of  the 
defendant  in  error  or  his  attorney,    the  Court  vidll  grant 
indulgence. 

Abraham,  for  the  defendant,  prayed  time  to  answer  the 
■ffidarit;  and  it  was  granted  accordmgly  (a). 

(«)  Vide  Tidd,  6tb  edit  t69t  and  1  Chit.  Rep.  76. 


— —  V.  Yates.  V^'^'^^V' 

January  2:$. 

One  of  the  bail,  of  whom  notice  had  been  given  in  A  conveyancer 

this  case,  being  opposed,  admitted,  that  he  was  in  partner*  p'JIftDershlp 

ship  with  an  attorney  in  the  business  of  a  conveyancer,  and  ^^^^  •?  ■jj.®^" 

Court,   and 
sliaring  in  the  geperal  profits  of  the  biiiiness  of  the  office,  though  he  did  not  himacLf 
practice  as  an  attorney,  was  not  allowed  to  justify  as  bail. 


•^ 
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1822.  that  though  he  himself  was  not  an  admitted  attorney,  and 
did  not  practice  as  such,  yet  he  and  his  partner  divided  the 
joint  profits  resulting  from  their  respective  labours.  He 
had  nothing'  to  do  with  his  partner's  business,  nor  his 
partner  with  bis.  Both  their  names  were  inscribed  jointly 
on  a  brass-plate  over  the  door  of  their  office. 

HoLBOTD,  J.  thought  thb  was  a  case  within  the  spirit 
of  the  rule  of  Court,  that  no  attorney  shall  be  bail  in  any 
action  or  suit  depending  theffpin ;  for  as  this  person  shared 
in  the  general  business  of  the  office  of  an  attorney,  the 
safer  course  was  not  to  admit  him  to  justify. 

«  Bail  rejected. 

Abraham,  for  the  plaintiff;  and  Chitty,  for  the  de- 
fendant (a). 

(a)  VUe  1  Chit  Rep.  714. 


jBVntoy,  The  King  v.  Patrick  Dunn. 

Where  an  in-   X  HIS  was  an  information  filed  by  his  Majesty'^  Attorney- 
formation    ftW     *^l«.  ^     %       WW  ^  t^ 

perjury,  com-  Creneral,  at  the  mstance  of  the  House  of  Commons,  against 
reelect  Conw  ^^  defendant,  for  wilful  and  corrupt  peijury,  assigned  upon 
mittee  ojf  **"«  evidence  given  by  him  on  oath  before  a  committee  of  that 
s,  appoint*  House,  ballotted  to  try  the  merits  of  two  petitions,  against 


determine  the    the  return  of  members  to  serve  m  parliament  for  die  bo- 

"ectiontayw.  "^"8^  ^^  ^^'  ^^^»  *°  *®  ^^"^^^  ^^  Cornwall.  The  de- 
red,  that  the  fendant  pleaded  Not  Guilty;  and  at  the  Sittings  in  Wed-- 
committee  was  \.        •        •--.  ,      ,,«  ,^  ^.7         ^-r 

appointed  for  minster  after  last  Michaelmas  Term,  before  AbboH,  C.  J., 

S^dttiTO   the  defendant  was  found  guilty. 

committee 

were  sworn  <<  to  try  the  matter  of  the  petition,"  &c. :— Held,  that  the  sitnation  of  the 

committee  was  well  described  to  support  the  averment,  though  described,  in  10  Geo.  9. 

c.  16.  s.  15,  as  a  Select  Gonunittee  <<  to  try  and  determine  the  merits  of  the  return  or 

election.'^ 


^f 
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Harrison  now  moved  for  a  rule  to  shew  cause  why  the 
▼erdict  shouU  not  be  set  aside,  and  a  new  trial  granted. 
He  made  two  points,  1.  That  the  oath  required  to  be  ad- 
ministered to  the  members  of  the  election  committee  in 
quesdon,  in  pursuance  of  10  Geo.  3.  c.  \6,  s.  13,  bad  not 
been  properly  stated^in  any  of  the  counts  of  the  informa- 
tion ;  and,  2.  That  the  committee  had  been  improperly  de- 
scribed in  all  the  counts,  with  reference  to  their  situation 
under  that  act  of  parliament.  There  had  been  two  peti- 
tions presented  to  the  Housf^of  Conunons  against  the  re- 
turn of/.  R*  G.,  Esq.  to  serve  in  parliament  for  the  borougb 
of  St.  Ives.  The  first  petition  complained  of  nothing  con- 
nected with  the  election  itself,  but  only. of  the  return;  and 
prayed  that  the  election  and  return  might  be  declared  null 
and  void.  The  second  petition  complained,  that  the  mem- 
ber returned  had  been  guilty  of  treating;  that  persons  who 
had  received  parochial  relief  within  twelve  months  previous 
to  the  election  had  been  illegally  and  improperly  permitted 
to  vote ;  and  it  farther  alleged  an  illegal  interference  at  the 
election  of  persons  connected  with  the  revenue;  and  in 
conclusion  prayed,  that  the  House  would  take  the  premises 
into  consideration,  and  declare  that  the  said  /.  R.  G.,  Esq. 
was  not  duly  elected,  and  ought  not  to  have  been  returned 
to  serve  in  parliament  for  the  said  borough.  The  informa- 
tion stated,  that  the  committee  chosen,  nominated,  and 
selected  to  be  a  Select  Committee,  to  try  and  determine  the 
merits  of  the  said  election,  had  duly  assembled,  and  had  taken 
the  following  oath,  namelyi  *^  You  and  each  of  you  shall, 
well  and  truly,  try  the  matter  of  the  petitions  referred  to 
you,  and  a  true  judgment  give  according  to  the  evidence*** 
The  first  objection  therefore  was,  that  the  oath  administered 
to  the  committee  had  not  been  properly  stated  with  refer- 
ence to  the  purpose  for  which  they  were  assembled.  The 
oath  required  them  to  try  the  matter  of  the  petitions;  and 
in  the  information  they  were  averred  to  be  "  chosen,  nomi- 
nated, and  selected,  to  try  and  determine  the  merits  of  the 
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said  election.'^  Now  the  merits  of  the  election  and  the 
petition  might  be  totally  different  things.  The  merits  of 
the  election  might  be  a  proposition  more  comprehensive  and 
embracing  a  greater  number  of  circumstances  than  the  mere 
petition  itself^  which  might  have  relation  only  to  form  and 
not  substance.  Therefore  there  was  a  mis-description  of 
the  oath  which  ought  to  have  been  administered  to  the  com- 
mittee. Then«  as  to  the  situation  of  the  committee  when 
sworn,  they  appeared  not  to  be  properly  described  according 
to  the  act  of  parliament.  In  10  Geo.  3.  c.  16^  s.  13,  they 
are  to  be  "  a  Select  Committee  to  try  and  determine  the 
merits  of  the  return  or  election."  Now  there  is  a  main 
distinction  between  the  return  and  the  election;  fcM-  the  re- 
turn  may  be  good  in  point  of  form,  and  the  ekction  bad  on 
the  merits.  Petitions  have  been  frequently  preferred  merely 
against  the  return,  without  reference  to  the  election ;  and 
therefore  if  there  be  a  distinction  between  the  return  and 
the  election,  the  objection  to  this  information  arises,  and 
the  situation  of  the  committee  has  not  been  properly  de- 
scribed. He  referred  to  the  Morpeth  case,  in  1775(a);  the 
Middlesex  case{b),  and  the  Westminster  case,  in  1905  (c);  as 
cases  shewuig  that  the  return  is  frequently  considered  un- 
connected with  the  election. 

Abbott,  C.  J.— I  am  of  opinion  that  there  is  no  ground 
for  disturbing  the  verdict  in  this  case.  The  statute  says, 
that  the  committee  "  shall  be  a  Select  Conunittee  to  try  and 
determine  the  merits  of  the  return  or  election,  appointed 
by  the  House  to  be  taken  into  consideration.*'  Having  been 
sworn  for  that  purpose,  they  become  a  committee  to  try  the 
return  of  the  election,  if  the  merits  of  the  return  be  distinct 
from  the  merits  of  the  election,  if  they  are  different  things, 
then  the  committee  are  sworn  either  to  try  the  merits  of 
the  election,  if  that  be  the  object,  or  sworn  to  try  die  me- 

(a)  2  Peck.  Elec.  Gases,  381.         (c)  i  Peck.  Ehec.  Cases,  4t0. 
(6)  S.  B.  Rep.  S87. 
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rits  of  the  retarn,  if  that  is  referred  to  their  consideration. 
Bat  when  they  are  sworn  to  try  the  merits  of  the  election 
or  return,  then  the  merits  of  the  return  being  wholly  de* 
pendent  upon  the  merits  of  die  election,  they  are  properly 
sworn ;  and  therefore  it  appears  to  me,  that  they  are  de- 
scribed correctly,  when  it  is  stated  that  they  are  sworn  to 
try  and  determine  the  merits  of  the  election.  I  also  think 
that  the  description  of  the  oath  is  equally  good.  What  is 
the  effect  of  it?  They  are  sworn  according  to  the  terms  of 
it,  "  well  and  trnly  to  try  the  matter  of  the  petition."  That 
is,  in  effect,  to  try  and  determine  the  merits  of  the  election* 
They  become  a  committee  for  that  purpose,  and  so  the 
statute  declares  they  shall  be.  The  matter  of  the  petition 
is  the  merits  of  the  election;  for  the  return  in  this  case 
can  be  only  bad  provided  the  election  is  bad.  Tlere  may 
be  cases  where  the  complaint  is  wholly  against  the  return, 
but  here  the  return  is  purely  consequential.  I  think  there- 
fore that  in  this  case  the  rule  ought  to  be  refused. 


The  rest  of  the  Court  concurred. 
Per  Curiam. 


Rule  refused. 


ClARIDOE  v.  CbAWFORD.  Friday, 

■Jamuvry  tS. 

C/ff/TTF  applied  to  the  Court  to  appmnt  a  guardian  to  where  an  in- 

the  plaintiff  in  this  suit,  he  being  an  infant  under  the  age  ^oisI^iJ^Ij. 

of  twenty-one  years,  on  an  affidavit,  stating,  that  the  plain-  J^'^^.^jJ^^'f^ 

tiff's  father  was  a  material  and  necessary  witness  in  support  cannot  be  ap. 

of  the  action.    This  motion  became  necessary  for  that  rea-*  prochein  amy 

son,  the  father,  under  such  circumstances  being  an  improper  JJ  ^fnU^Ihe* 

person  to  become  guardian.    The  usual  course  was  to  apply  Court  will,  on 
'^  ,  ^  motion,  ap. 

by  petition   to  a  Judge,  accompanied  by  an  agreementi  point  some 

signiiying  the  assent  of  the  prochein  amy  or  guardian,  and  ^^  be  his'giiiir. 

dian,  with  tlie 
concurrence  of  the  father. 
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1B22.        an  affidavit  made  by  a  third  person,  that  the  petition  and 
Claridge     *g*'^«™c'^t  were  duly  signed.      The   present    application 
V.  however  being  out  of  the  usual  course,  it  was  necessary  to 

apply  specially  to  ^e  Coort  to  appoint  a  proper  guardian. 
The  parties  had  agreed  upon  another  person,  long  acquainted 
with  the  family,  who,  on  his  part,  expressed  his  willbgness 
to  become  guardian  for  the  plaintiff. 

HoLROYD,  J.  (a)  said  the  application  certainly  was  un- 
usual, and  that  it  must  be  made  with  the  consent  of  the 
father,  and  there  could  be  only  a  rule  niti  granted. 

Chiiiy  said,  he  had  the  consent  of  the  &ther|  and  there- 
fore took  a  rule  nisij  which,  oa  a  subsequent  day,  was  made 
absolute,  without  opposition. 

(a)  The  only  Judge  in  Conrt. 


Saiurday,  In  the  Matter  of  William  Smith. 

AntrtSi      MeREWETHER  moved,  on  behalf  of  a  gentleman, 
M^lr^^  named  Smith,  for  leave  to  serve  a  portion  of  his  clerkship 

hU  clerk^p     ^ith  another  attorney,  with  a  view  to  his  admittance  (his 

iffiUi  an  attor-    ^  •    .         ,      ..  i         i       /.  it      • 

ney,  who  died  former  master  bemg  dead),  under  the   foiiowmg  circum- 

deriLdap' was  stances: — Mr.  Smith  had  served  two  years  and  a-half  with 

a^Tbert^'  **   *"  attorney  of  this  Court,  who  had  died  before  his  clerkship 

after  an  inter-  could  be  completed.    Since  then  an  interval  of  six  years 

years  from      had  elapsed  without  completing  his  clerkship  with  any  other 

Mrve^^'re-    ™««*«'""    He  was  desirous  now  of  serving  the  remainder 

?**"? ^k  hi      ^^  ^^  clerkship  with  another  attorney,  in  order  to  qualify 

-with  another'    himself  for  admittance. 

attorney,  with 

a  view  to  his 

admittance.  Bay  LEY,  J.  (A)  thought  the  application  unnecessary,  it 

being  quite  competent  to  the  party  to  serve  the  remainder  of 
{b)  The  only  Judge  in  Conrt. 
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his  ckrkship  with  any  other  attorney.    All  that  was  neces*        1622. 
sary  to  qualify  him  for  admittance  was,  that  he  should  serve       ^^^^t^^ 
a  clerkship  of  five  years  with  an  admitted  attorney,  and  it     Matter  of 
was  of  no  importance  with  that  view  with  whom  that  clerk- 
ship was  served.    His  actual  admittance  would  be  a  matter 
for  future  consideration,  when  the  term  of  his  clerkship 
had  expired  and  he  applied  for  admittance.    On  general 
principles  he  was  at  liberty  to  serve  the  remainder  of  his 
time  with  another  master;  but  the  Court  could  not  now 
pledge  itself  to  admit  him  when  he  had  so  served.     It 
would  be  then  time  enough  to  decide  that  question. 


Shbfbbrd  v.  Butler,  firturrfof. 


Ml  his  cause  stood  in  the  Chief  Justice's  paper  for  trial  Where  a 

at  the  Sittings  after  last  Trinity  Term.    By  an  order  of  JJ^^^  ^  ^J^ 

Nisi  Priui,  the  case  stood  over  to  the  Sittings  after  Michael-  ^*j^*J^ 

mat  Term.    No  fresh  notice  of  trial  was  given  for  those  ^^^P^f  »> 
«•   .  ,   ,  ,t    «        .    .  .  -J  f"**"  notice  of 

Sittings,  and  the  cause  bemg  called  on  i\\  its  turn,  was  tried  trial  is  requi- 

as  undefended,  and  the  plaintiff  recovered  a  verdict.  ^MooTby^ 

CtiTWOod  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  granted,  and 
contended,  that  the  plaintiff's  proceedings  were  irregular;, 
for  that  he  ought  to  have  given  a  fresh  notice  of  trial.  He 
admitted,  that  whether  the  cause  was  made  a  remanei,  or 
was  postponed  by  an  order  of  Nisi  Prim,  it  would  remain 
in  the  paper*  of  causes  tiQ  the  following  Sittings;  but  the 
distinction  between  a  case  which  is  made  a  remamt,  and 
where  it  is  postponed  by  a  rule  of  Court,  is  this,  that  if  it 
is  made  a  remaneif  it  may  be  tried  at  the  next  Sittings  with- 
out fresh  notice ;  but  if  it  is  put  off  by  a  rule  of  Court, 


16  CASES  IN  TRS   KING'S  BENCH, 

1822,       there  must  be  a  fresh  notice  of  trial.    He  referred  to  Jacks 
Shephkk©    ^'  Mayer  (a),  as  an  authority  in  point. 


V. 
BOTLBR* 


Per  Curiam.  The  case  cited  b  not  an  authority  in  point; 
for  there  is  a  distinction  between  a  rule  of  Court  and  an 
order  of  Uin  Prius.  This  case  was  postponed  by  an  order 
of  Nid  Prius,  which  makes  all  the  difference.  If  it  had 
been  by  a  rule  of  Court,  then  the  practice  would  hare  re- 
quired a  fresh  notice ;  but  being  put  off  by  an  order  of 
Nisi  Prius,  it  is  the  same  as  a  remanei,  where  no  fresh  notice 
18  required.  In  Jacks  v.  Mayer  the  Court  said  the  distinc- 
tion was  thb — if  a  cause  be  made  a  remanet,  it  may  be  tried 
at  the  next  Sittings  without  any  other  notice ;  but  if  the 
trial  be  put  off  by  a  rule  of  Court,  there  must  be  a  fresh 
notice  of  trial.  This  case  however  does  not  come  within 
that  distinction.  If  the  defendant  can  make  an  affidavit  of 
merits,  he  may  be  let  in  to  try  on  payment  of  costs. 

Rule  refused. 

(«)  8  T,  R.  845. 


Do  Belloix  v.  Lokd  Watsrpabk. 

Where  a  pro-  jc\SSUMPSIT  by  the  payee  against  the  maker  of  a  pro- 

loissory  DOte 

made  abroad    missory  note  for  800/.  dated  27th  day  of  December,  1787, 

JISIe**'than°*  **  ^^"*'  payable  six  months  after  date.  The  defendant 
^«nty  years,  pleaded,  Ist.  The  general  bsue  n<m  auumpsk.  2d.  Actio 
the  jury  were  non  accrevit  Utfra  sex  annos.  The  plaintiff  replied,  that  he 
•ome  payment,  ^^  ^®<>  ^^  P*"^  beyond  the  seas  from  the  time  of  the 

Dotwithstand.  niaking  the  note,  until  the  filing  of  his  bill.  The  defendant 
iDg  tne  payee  °  ^ 

resided  abroad  rejoined,  that  the  plaintiff  had  been  within  Greai  Briiasn, 

doring  aU  that  ^ 

time? 

Interest  upon  a  promissory  note  is  damage  for  the  detention  of  the  principal  money. 
Where  a  promissory  note  was  made  abroad,  and  the  payee  did  not  sue  upon  it  antil 
tfairty  years  afterwards,  and  the  jary  refused  to  give  interest :— Held,  after  verdict,  that 
the  Court  could  not  increase  the  amount  of  the  verdict  by  adding  the  interest. 
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to  lii'it,  at  Dover^  witliin  six  years  prior  to  action  brought.        1B32. 
Upon  this  ^ue  was  joined.    At  the  trial  before  Abbott,   p^J^^^J^jx 
C.  J.  at  the  Guildhall  SiiUugs  after  last  Term,  the  plaintiff  «• 

relied  upon  the  usual  proof  of  the  defendant's  hand-writing.  Watbxpabk. 
Tliere  was  no  evidence  that  the  plaintiff  had  been  in  Eng- 
land since  the  makhig  of  the  note,  which  had^been  drawn  at ' 
Paris,  in  the  plaintiff  *s  flavour,  as  it  was  alleged,  for  money 
lent  to  the  defendant.     It  was  contended,  at  the  trial,  that 
the  jury  were  bound  to  presume,  from  analogy  to  the  case 
of  a  bond,  that  after  twenty  years,  the  note  had  been  paid, 
although  there  was  no  proof  that  the  payee  had  been  within 
the  realm;  and  Duffield  v.  Creed (ji)  was  referred  to;  but 
the  Chief  Justice  was  of  opinion  that  the  case  of  a  bond 
was  distinguishable  from  promissory  notes  and  bills  of  ex- 
diange,  which  were  simple  contract  debts,  and  were  sub- 
jected to  the  provbions  of  the  statute  of  Limitations;  whereas 
the  rule  for  presuming  payment  of  a  bond  after  twenty 
yearsy  was  founded  on  the  common  law,  there  being  no  sta- 
tutable provbion  with  respect  to  obligations  of  that  nature; 
and  therefore  without  some  decbive   authority  upon  the 
point,  he  could  not  direct  the  jury  in  the  way  contended  for. 
The  case  went  to  the  jury  upon  the  evidence  in  the  cause. 
The  jury  asked,  whether  they  were  boiind  to  give  the  plain- 
tiff interest  as  well  as  principal  ?  The  learned  Judge  charged 
them,  that  interest  being  the  damage  for  the  detention  of  ttie 
debt,  the  question  was  peculbrly  for  their  consideration ; 
and   the  jury  found  their  verdict  for  the  plaintiff  for  the 
principal  sum  mentioned  in  the  note  only. 

.  Manning  now  moved  for  a  rule  to  shew  cause  why  the 
amount  of  the  verdict  should  not  be  increased,  by  adding  the 
interest  due  upon  the  note,  from  the  day  it  became  due  up  to 
the  time  of  signing  final  judgment,  or  why  there  should  not 
be  a  new  trial  granted,  and  contended,  that  the  plaintiff  in 

(«)  5  Etp.  Rep,  6t. 
VOL.  I.  B  • 
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1882.       Am  cftse  wm  entid^  as  a  matter  <tf  course^  to  his  interest. 
Dij^ELLOix   '^®**  ^^  Botliing  in  principle  to  distinguish  this  from  the 

«.  ordimtfy  case  where  interest  is  given  upon  a  bill  of  exchange 

Lord  .  ,  »      1  .  1 

Watbrpikk.  or  promissory  note  over  due.    In  this  case,  it  was  true,  these 

was  no  stipulation  in  the  note  itself  for  the  payment  of  in- 
terest, but  if  there  had  been  such  a  stipulation,  there  couM 
be  no  doubt  that  the  interest  would  have  been  a  part  of  the 
debt ;  and  the  liability  to  pay  interest,  when  a  bill  or  note, 
payable  after  date,  is  over  due,  according  to  die  custom  of 
merchants,  must  be  considered  to  be  as  much  part  of  the  con- 
tract between  these  parties,  as  if  interest  had  been  expressly  * 
memioned.  Suppose  the  action  had  been  brought  in  debt, 
the  interest  woyld  have  been  recoverable  as  a  part  of  the 
debt,  and  not  merely  as  damages  for  the  detention.  The 
Court  had  power  to  increase  the  damages  where  the  prin- 
cipal demand  is  certain.  Com.  Dig.  tit.  Damages,  £.  7* 
Aa  in  debt  upon  the  arrearages  of  an  account,  if  die  jury 
^  iind  it  in  arrear,'and  give  damages,  yet  tfie  Court  may  in- 

crease it,  because  the  demand  is  certain.  Jlf.  10  H.  6.  24  b. 
pi.  84.  So  in  debt  upon  an  obligation  where  the  deed  is 
denied,  1  Roll.  57£«  1.  27.  In  like  manner  if  the  plea  be  ^ 
sent  to  be  tried  in  a  foreign  county,  for  the  jury  there  have 
not  full  knowledge  of  the  fact.  lb.  1.  50.  And  even  whei^ 
the  damages  are  uncertain,  if  the  plaintiff  has  evidently  sus- 
tained some  damages,  and  the  jury  bemg  unable  to  ascertain 
the  amount,  find  a  verdict  for  the  defendant,  the  Court  will 
permit  the  pkintiff  to  enter  a  verdict  for  nominal  damages. 
Feize  v.  Thompson  (a).  These  were  authorities  to  diew  that 
the  Court  might  in  this  case  increase  the  damages,  unless 
there  was  some  inflexible  rule  of  law  depriving  this  plaintiff 
of  the  compensation  to  which  he  was  entitled  for  so  long  a 
detention  of  the  principal  debt. 

AbbotTi  C,  J.-"I  «m  clearly  of  opinion  upon  psiociple, 

(•)  I  TMat.  1S1« 
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mod  upon  decided  authorities,  that  the  question  in  thia  .  1S22. 
case,  whether  the  plaintiff  was  entitled  to  interest  upon  j^^  bbllow 
his  principal  debt,  was  peculiarly  within  the  province  of  the  ^• 
jury  to  decide.  Interest  upon  such  securities  is  no  part  of  Watbbpaiuk, 
the  debt,  and  where  it  is  given,  it  is  upon  the  ground  of  the 
injiiry  which  the  party  has  sustained  by  the  detention  of  his 
debt  after  it  may  be  lawfully  demanded,  and  juries  give  it  as 
damages.  The  jury  in  this  case,  desired  to  know,  whether 
they  were  bound  to  give  the  plaintiff  interest  upon  the  note, 
and  I  told  them  they  might  do  so  if  they  thought  proper, 
but  that  they  were  not  bound  to  give  him  any  more  than  the 
principal  sum  mentioned  in  the  note,  and  they  did  not  think 
it  right  to  give  him  mterest.  I  think  the  plaintiff  was  sin- 
gularly fortunate  in  recovering  his  principal  money  after  a 
lapse  of  thirty-four  years.  ^But  there  is  another  objection 
to  the  plaintiff's  recovering  interest  on  the  debt,  for  during 
the  greatest  part  of,  that  time  he  was  an  alien  enemy, 
and  could  not  have  recovered  even  the  principal  in  this 
country,  and  at  all  events  during  that  portion  of  the  time 
the  interest  could  not  have  run,  and  it  would  even  have 
been  illegal  to  pay  Ibe  bill  whilst  the  plaintiff  was  an  alien 
enemy. 

Bayley,  J. — I  am  also  of  opiiuon  b  this  case,  that  the 
question  of  interest  was  entirely  for  the  decbion  of  the  jury, 
and  I  think  they  have  decided  rightly.  Interest  upon  a  bill 
of  exchange  or  promissory  note  is  no  part  of  the  debt,  and 
it  has  been  decided  in  the  case  of  bankruptcy,  that  interest 
on  such  securities  cannot  be  added  to  the  principal  to  make 
good  the  petitioning  creditor's  debt  (a).    It  has  been  clearly 

(a)  Viile  Cameron  v.  SmUh^  t  Bam.  Se  Aid.  S05,  where  It  wai  held, 
that  interest  accruing  before  the  act  of  bankruptcy,  cannot  be  added 
to  the  principal  snm  due  on  a  bill  of  exchange,  ao  as  to  constitnte  a 
good  petitioning  creditor's  debt,  unless  the  interest  be  specially  made 
payable  oo  the  face  of  the  bill.  Vide  also  Ex  foHe  Burgw^  t  B.  Moore, 
746. 

B« 
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1822.        decided  that  the  interest  is  the  damage  for  the  detention 
^^^      of  the  debt  (fl). 


r.  ' 
Lord 
Waterpakx. 


HoLROYD,  J.  concurred  (i). 


(a)  Vide  9  Barr.  1085.  and  t  T.  R.  58.  Seaman  ▼.  Dee,  1  Vent.  198. 
Lee  V.  JJngard,  1  East,  403.  Ex  parte  fVilHanu,  i  Rose.  B.  C.  599. 
Hume  V.  PepUe,  8  East,  168.,  Herriet  v.  Jamieeotif  5  T.  R.  553.  Ex 
parte  Marlar,  1  Atk.  151.  Btaney  v.  HenrUfa,  i  Sir  W.  Bl.  761.  Ex  parte 
Champum,  3  Bro.  C.  C.  439.    Laumdee  v.  CoUine,  17  Ves.  28. 

(6)  jBe«<,  J.  was  absent  at  Chambers. 


Monday^ 
January  VS. 


Wood  r.  Veal,  Gent. 


X  RES  PASS  for  l^reaking  aAd  entering  the  plaintiff's 
close. — Plea,  1st.  Not  Guilty  ;  2d.  that  the  said  close  was  a 
common  and  public  highway.  The  cause  was  tried  before 
Abbott,  C.  J.  at  the  adjourned  Middlesex  Sittings  after  last 
Michaelmas  Term,  when  it  appeared  in  evidence,  that  in  the 


"Where  a  way 
lias  bi^en  used 
by  the  public 
for  a   great 
number  of 
year»  over  a 
close,  leading 
only  to  the 

sees,  there  be-  J^^  ^  79^  tlie  plaintiff  purchased   the  estate  of  which  tlie 

roaeh^e^the    ^^^^^ '"  ?"^    formed  a  part,  subject  to   a  lease  for  ninety- 

Erivityof  the    nine  years,  which  expired  in  1818.    The  estate  comprised 
indlord,  and  "',  ,  ,.,,,.  ,  , 

a  dedication     several  houses  to  which  the  locus  in  quo  was  the  only  access, 

being  a  place  called  Little  Abingdon  Street,  in  the  City  of 

Westminster,  and  terminating  in  a  cul  de  sac.    The  back  of 

the  defendant's  premises  abutted  on  Little  Abingdon  St  red, 

but  his  house  was  not  situated  within  it.     Shortly  after  the 

Sis  fc»cn  paved  ^^pi'**^^"  ^^  ^''^  lease,  the  plaintiff  erected  a  fence  across  the 

and  lighted  for  entrance  of  the  street,  and  restricted  the  use  of  it  to  the 
the  like  num- 
ber of  vears,    tenants  of  the  houses  therein  situated,  and  their  visitants. 

thority  of  a**'  This  fence  the  defendant  removed,  which  was  the  ti'espass 

public,  local,    complained  of.    On  the  part  of  the  defendant  evidence  was 

and  personal  ^  ^ 

actofparlia-    produced  to  shew,  that  Little  Abingdon  Street  had  for  a 

It  is  eniimerat-  great  number  of  years  been  lighted   and  paved  under  the 
ed  by  name 

nmougst  the  public  streets,  lanes,  &c.  within  the  scope  of  the  statute,  does  not  prejudice 
the  revcriioAary  rights  of  the  9wner  of  the  fee. 


by  him  to  the 
pnblic,  is  es- 
sential to  con- 
^Rtitute  it  a 
pnblic  high- 
way.   And 
evidence  that 
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authority  of  a  public,  local,  and  personal  act  of  parliament,  1822. 
passed  for  lighting  and  paving  the  public  streets,  lanes,  wood 
alleys,  &c.  therein  mentioned,  amongst  which  LHtle  Abittg-  *'- 

don  Street  was  enumerated  by  name.  A  great  number  of 
witnesses  proved,  that  for  more  than  sixty  years  there  had 
been  no  obstruction  whatever  in  the  use  of  the  street  by  the 
public.  Hie  learned  Judge  charged  the  jury  that  the  mere 
user  of  the  street  in  question  by  the  public,  unless  it  had 
been  originally  dedicated  to  it  by  the  ground  landlord,  would 
not  make  out  the  defendant's  plea.  The  dedication  of  it  to 
the  public  by  the  lessees  of  the  ground  landlord,  was  not 
sufficient  to  constitute  it  a  public  highway ;  and,  after  their 
tenancy  had  expired,  persons  going  upon  the  locus  in  quo 
would  be  trespassers,  without  the  leave  and  licence  of  the 
landlord.  The  jury,  under  this  direction,  found  aireitlict 
for  the  plaintiff,  with  nominal  damages. 

Gurney  now  moved  for  a  new  trial,  on  two  grounds,  first, 
a  misdirection  of  the  learned  Judge  in  point  of  law ;  and, 
second,  that  the  verdict  was  agaiust  the  weight  of  evidence. 
As  to  tlie  first  ground,  he  contended,  that  the  l€amed  Judge 
ought  to  have  told  the  jury,  that  as  this  street  was  men- 
tioned in  the  act  of  parliament  for  paving  and  lighting  the 
streets,  &c.  of  St,  AIargaret\  Westminster,  passed  so  long 
since  as  sixty  years,  as  a  public  street,  and  had  been  paved 
and  lighted  under  the  authority  of  the/  same,  it  must  be 
considered  as  a  public  highway,  without  regard  to  any  evi- 
dence of  dedication  on  the  part  of  the  owner  of  the  soiU 
And  as  to  the  second  point,  he  insisted,  that  as  the  evidence 
on  the  part  of  the  defendant  went  to  shew  that  Little 
Abingdon  Street  had  for  more  than  sixty  years  been  actually 
used  by  the  public  as  a  public  highway  without  interruption, 
the  verdict  of  the  jury  was  not  warranted.  He  referred  to 
Rex  V.  Lloyd  {a),  Rex  v.  Barr{b),  and  The  Rngbif  Charity 
V.  Merryweather(c), 

(a)  1  Cjin:>b.  260.        (b)  4  Cam.ib.  16.         (e)  11  East,  n.  a.  S76. 
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1B2S.  Abbott*  C.  J. — I  am  of  opision  there  oo^t  to  be  no 

^'^      new  trial  in  this  case.     If  the  defendant  has  a  right  of  ap- 
V-  proach  to  his  own  house  over  the  locus  in  quo,  he  may 

bring  an  action  for  disturbing  it»  1  should  have  felt  some 
concern  if,  in  the  result  of  the  trial  of  a  question  of  this 
kind,  it  had  been  found  that  places  of  this  description  are 
to  be  considered  public  highways.  This  is  a  little  court, 
hsaiSng  to  four  or  five  private  houses;  but  it  is  not  a 
dioroughfare.  I  told  the  jury,  however,  that  for  the  pur- 
pose of  the  present  case  tliey  might  consider  that  in  pmnt 
of  law  there  might  be  a  highway  in  a  place  M^iere  there 
was  no  thoroughfare.  That  was  with  reference  to  the  case 
of  The  Rugby  Charity  v.  Menyweather.  I  dien  left  it  to 
•  diem  to  consider  whetlier  they  were  satisfied  there  had  been 
a  dedication  of  this  place  to  the  public  \by  theowner  of  the 
fee,  or  by  his  authority,  prior  to  the  lease  of  17 19^  telling 
them  at  the  same  time  that  nothing  done  by  the  tenants 
during  the  continuance  of  the  lease,  without  the  authority 
of  the  landlord,  could  prejudice  his  reversionary  rights.  I 
.told  them,  that  certainly  during  the  continuance  of  the  lease 
the  landlord  could  not  have  erected  such  a  bar  as  this  with- 
out committing  trespass;  but  at  the  same  time  that  the 
landlord  might  file  a  bill  of  injunction  to  restrain  his  tenants 
frdm  making  the  locus  in  quo  a  public  highway  during  the 
continuance  of  their  tenancy.  The  point  1  left  them  to 
consider  was,  whether  there  had  been  a  dedication  to  the 
public  of  this  spot  by  the  owner  of  the  soil ;  and  I  told  them, 
that  if  they  were  satisfied  there  had  been  such  a  dedication, 
they  would  find  for  the  defendant;  but  if  otherwise,  for 
the  plaintiff;  and  they  found  their  verdict  for  the  pl^tiff. 

Ba YLE Y,  J. — ^The  question  whether  there  can  be  a  public 
right  of  May  over  land  wher^e  there  is  no  thoroughfare,  is 
a  question  which  the  Court  will  consider  when  it  shall  plainly 
and  distinctly  arise,  but  it  does  not  arise  in  this  case.  The 
ground  of  defence  here  is,  that  there  has  been  such  a  public 


:of  thesdl  aa.  to  shew,  that  the  pufaUc  have  a  right  ti> 
goover.itt  and  to  coitliooe  the  use  of  it  in  future.  Now, 
jurimA  fan^  pwUic  use  is  eyidkii^  of  public  right;  but 
that  may  be  eitplaioed;  and  if  it  is  satisfs^ctorily  ezplaiued^ 
then  that  d^str^  the  notion  of.  the  existaMie  of  that  appur. 
rent  rigbt  whkh  cae  be  legally  referred  to  something  else» 
To  give  the  pnblic  a  rights  it  must  be  gnrea  by  the  person, 
who  ia  the  ow«er  of  the  fee.  If  given  by  a  person  who  has 
a  lifliij^jintereat*  it  only  continues  during  itbe  coiiUnuafice 
of:  that  interest.  In  this  case  th^  owner  of  the  soi}  does 
^^^  gnupyt  a.  pnUic  right  of  way«  but  he  gives  to  his  teqants, 
who  occupy  particular  houses^  a  right  of  way  to  be  exer- 
cised by  thenv  for  a  period  of  ninety-nine  years ;  and  he 
divests  himself  of  all  power  of  obstructing  them  in  the 
free  access  to  those  houses  during  the  continuance  of  that 
term.  Hie  mere  dedication  of  thia  as  a  right  of  way  to  the 
public  by  the  tenants,  would  not  bind  the  owner  of  the  fee ; 
and  it  was  for  the  jury  to  say,  whether  the  spot  had  ever 
been  dedicated  by  the  owner  of  the  soil  to  the  public;  and 
therefore  I  think  the  case  was  properly  left  to  the  jury. 

HoLROYD,  J. — I  am  of  opinion  also  that  the  case  was 
rightly  left  to  the  jury ;  and  I  can  find  no  fault  with  the 
conclusion  to  which  they  have  come.  When  the  question 
whether  there  can  be  a  public  right  of  vrfiy^  where  there  is 
no  thoroughfare,  shall  fairly  arise,  the  consequences  of  the 
doctrine  laid  down  in  the  case  of  The  Rugby  Charity  v. 
Merryweaiher  may  be  furdier  conmd^red.  That  case  de- 
cided, for  the  first  time,  that  where  there  is  no  thorough- 
fare, there  quiy  be  a  public  highway.  Should  that  case 
ever  come  to  be  considered  again,  I  think  it  will  be  found 
at  variance  with  principles  which  have  been  solemnly  d&> 
cided ;  but,  taking  it  for  granted  that  the  doctrine  there 
laid  down  by  Lord  Kemfon  b  correct  in  point  of  law,  I 
think  the  jury  have^  in  this  case,  drawn  the  right  conclusion. 

Best,  J. — I  entertain  the  greatest  respept  for  the  autho*- 
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laSi.  Tityot  Lord  Kenyan;  but  I  tbmk  the  principle  upon  which 
^"^J^^  the  case  of  The  Rugby  Charily  v.  Merrymeather{a)  was  de- 
cided, is  a  departure  from  that  principle  upon  which  public 
rights  are  founded.  The  right  of  way  in  this  case  is  con- 
nected only  with  the  particular  houses  to  which  the  passage 
m  question^  leads,  and  is  limited  by  the  duration  of  the 
tepancy  of  the  respective  occupiers,  who  certainly  had  no 
right  to  dedicate  it  to  the  use  of  the  public  in  prejudice  of 
the  reversionary  rights  of  their  landlord,  whose  concurr«ice 
in  the  dedication  was  essential  to  the  confirmation  of  this  as 
a  public  highway.  I  am  of  opmion  therefore  that  tlie  ver- 
dict is  right. 

Rule  refused. 

(tf)  "  It  was  an  action  of  trespass  brought  by  the  trustees  of  The 
Rugby  Clu^itif  ▼.  Merryweatkerj  at  the  Sittings  in  MiddUsex,  on  the  26tli 
of  Mayy  1790,  to  try  a  right  of  way  in  dispute  between  the  plnintiffs 
and  the  Governors  of  The  FomndOng  Ho»pUul.  There  were  several  pleas 
of  justification  on  the  record,  amongst  others,  one  stating  that  the  locu» 
in  quo  (which  iras  Lamb*$  Conduit  Street)  was  a  common  highway,  and 
that  the  supposed  trespass  was  committed  in  removing  an  obstruction 
there.  Hie  evidence  was,  that  the  right  of  the  soil  was  clearly  in  tlie 
plaintiift  j  but  there  had  been  a  common  street  there,  though  no  tlio- 
ronghfare,  by  reason  of  the  houses  at  tlie  end,  for  above  fifty  years. 
The  plaintififs  accounted  for  not  ha;ring  put  up  a  bar  or  the  like,  to  de- 
note that  the  way  was  not  relinquished  to  the  public  at  large,  by  shew- 
ing that  the  locu3  in  quo  had  been  in  lease  for  a  long  term  up  to  the  year, 
1780.  Lord  KeuyoUf  C.  J.  asked  what  the  plaintifis  had  tu  say  to  tho 
time  from  1780  till  about  two  years  ago,  when  they  had  put  up  a  bar. 
In  answer,  it  was  said,  that  they  had  been  in  treaty  with  The  Foundlhig 
Uoopitulf  respecting  the  allowing  them  a  right  of  way,  which  was  finally 
broken  off.  Per  I.ord  Keuyon,  If  this  rested  solely  on  the  ground  of  a 
question  of  right  between  the  plaintiffs  and  The  Fouftdliug  Hoepital,  the 
former  would  certainly  not  have  been  barred  by  the  time  which  elapsed 
from  1780  till  tlic  obstruction  was  put  up,  pending  the  treaty  between 
them :  but  during  all  that  time  they  permitted  the  public  at  large  to 
have  tlie  free  use  of  this  way,  without  any  impediment  whatever ;  and 
therefore  it  is  now  too  late  to  assert  tlie  right;  for  this  is  quite  a  suffi- 
cient time  for  presuming  a  dereliction  of  tlie  way  to  the  public.  In  a 
grieat  case,  which  was  much  contested,  six  years  was  held  sufiicient. 
And  as  to  this  not  being  a  thoroughfare,  that  can  make  no  difference. 
If  it  were  otherwise  in  such  a  great  town  as  this,  it  would  be  a  trap  to 
make  people  trespassers.  The  Duke  of  Bedford  preserves  his  right  in 
SoiutkM»9itou  Street  J  Coveae  Gurrfen,  by  a  bar  set  across  the  street,  which 
is  shut  at  pleasure,  and  shews  the  limited  right  of  the  public.  The  jury 
found  a  verdict  for  the  defendant  upon  the  issue  on  tlic  common  high- 
way/' 
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CuAPPLE  and  .Another  v.  Ashley.  j^^!^%l 

J.  HE    plaintiffs   having   given   the  notices   required  by  Credltow 

32  Geo,  2.  c.  28.  §  16  &  17.    and   33  Geo.  3.    c  5.  s.  3,  exceed  soo/.  in 

by  rule  of  Courts  brought  up   the  defendant,  a  prisoner  may'^nX^r 

confined  for  debt,  to  compel  him  to  make  an  assignment  of  ^^^s^  f  ^6^' 

his  estate  and  effects  for  the  benefit  of  all  his  creditors  at  and  tr,  and 
.  asGeo.  3.  C.5. 

Jarge.  a.  s,  compel 

their  debtor 
to  nuke  an  at- 

Andrews,   on   behalf  of  the  defendant,   objected,   that  «gi"n«ntofrir 

'  '        *^  his  estate  and 

inasmuch  as  the  defendant's  debts,  for  which  he  was  charged  effects  for 

It  their  benefit. 
in  execution,  t/i  the  whole,  exceeded  300/.,  the  case  was 

not  within  the  act,  the  true  construction  of  which  confined 

this,reraedy  to  cases  where  the  debts  did  not  exceed  that  . 

sum.    The  plaintiffs  debt  amounted  only  to  112/. 

The  Master  cited  a  case  of  Amo$  v.  Harm,  decided  by 
Bay  ley  ^  J.  in  ]818,  who  held,  that  a  similar  application  in 
that  case  was  properly  made ;  the  learned  Judge  taking  a 
distinction  between  the  case  of  a  prisoner  bringing  himtelf 
up  to  take  the  benefit  of  the  act,  and  the  case  of  creditors 
whose  debts  in  the  aggregate  amounted  to  more  than  300/., 
who  brought  the  debtor  up  under  the  compulsory  clauses, 
holding,  that  for  this  purpose  the  statutes  ought  to  have  a 
liberal  construction. 

Best,  J.  (the  only  Judge  in  Court)  said  he  should  follow 
that  decision,  and  order  the  defendant '  to  make  the  assign- 
ment, leaving  him  to  apply  to  the  Court  if  he  thought  fit. 
It  appeared  to  him  that  there  was  a  manifest  difference 
between  the  case  of  creditors  and  that  of  a  debtor ;  for  it 
might  happen  that  a  debtor  had  ample  property  to  pay  his 
debts,  but  because  the  aggregate  amount  of  his  debts  ex- 
ceeded 300/.,  his  creditors  would  have  no  means   of  com* 
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1823.        pelling  him  to  assign  his  property,  and  he  might  set  them 
^^2;^      at  defiance. 


Andrews,  on  a  subsequent  day,  mentioned  the  case  in 
liill  Court,  and  contendedy  thai  these  statutes  applied  only 
to  eases  where  the  insolvent's  debts  did  not  exceed  3002. 
in  the  whrie,  submitting,  du|t  it  iivas  a  point  deserving  de^ 
liberate  consideration.  The  Master's  note  which  had  been 
referred  to  of  a  decisbn  of  Bofflegj  J.  could  not  be  oonsi** 
der/ed  as  decisive  of  the  question,  because  the  learned  Judge 
had  expressed  some  diffidence  of  his  decision,  leaving  the 
party  to  agitate  the  question  &rther  if  he  thought  it  neces- 
sary ;  and  as  no  trace  could  be  found  of  the  case  in  the 
reports,  probably  the  queatiou  had  never  been  maturely^ 
considered* 

Batlet,  J. — It  is  extremely  probaUe  that  at  the  time 
to  virhich  the  Master's  note  refers,  I  mentioned  the  case 
.  alluded  to  when  the  Court  was  full,  and  that  the  rest  of  the 
Court  concurred  in  the  opinion  which  I  then  expressed. 

r 

The  Court  referred  to  the  statutes ;  an4 

AbbotTi  C.  J.  said, — ^These  are  remedial  acts  of  parlia- 
ment, intended  for  the  benefit  of  creditors,  in  order  to 
enaUe  them  to  compel  their  debtors  to  do  justice  to  those 
to  wfiom  they  are  in  debt,  and  to  subject  them  to  punish- 
ment' if  they  refuse  to  do  what  they  ought  to  do.  If  a 
debtor  does  that  which  justice  requires,  namely,  to  give  up 
his  effects  for  the  benefit  of  his  creditors,  he  will  relieva 
himself  from  the  penalties  to  which  he  is  liable  by  these 
statutes.  Considering  them  as  cemedial  statutes,  and  relying 
on  the  former  decision  of  myJBrotber  Bayley,  which  ap^ 
pears  to  me  to  be  founded  upon  a  true  cooatructioo  of  those 
statutes,  I  am  of  opbion  that  it  is  competent  for  ai^y  one 
creditor  whose  debt  does  not  exceed  300/.,  besides  the  costs. 
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to  8BY  to  the  debtor,  that  under  this  act  he  shall  assign  his       1822. 

effects  for  the  benefit  of  all  his  creditcurs.    I  think  that  is  chapplb 

the  true  construction  of  the  statutes.  Aiiilbt 

The  prisoner  was  remanded  for  the  siitj  days  allowed  by 
the  statute  to  make  his  assignment. 

Comyu  for  the  plaintiff. 


BeABDMORE  v.  RaTTENBURY.  Bfwdayr 

Januanf  «8. 


JL  HE  plaintiff  declared  by  original,  in  assumpsiti  as  in-  Suing  oat  a 

•dorsee,  against  the  defendant  as  acceptor  of  a  bill  oif  ex-  IS'fSpoiSfli!' 

change  for  200/.    Plea,  Ist,  The  general  issue  non  assump-  ^'^  *■  *  «*^ 

ait.    2d,  That  the  defendant  did  not  undertake  and  promise  mentof  an  ac- 
.  t  •       •  1    /•  1  tioo  ^  orinaoi. 

at  any  time  withm  «ix  years  next  before  the  commencement  Therefore 

of  the  suit.    Issue  on  the  fact  whether  the  action  com-  f^n^'i^f^pi^j", 

menced  withui  six  years.     At  the  trial  before  Abbott,  C.  J.  ed  to  a  decla- 

at  the  GuildkaU  Sittings  after  last  Term,  the  facts  proved  m  i^inal,  '•  that' 

evidence  were  these  :— The  six  years  after  the  bill  became  Semkc  rod"" 

due,  expired  in  October  ]8fiO.    A  few  days  before  that  time  promise  at  any 
1  .     -«.         J  .1  .  »  J         time  within  lix 

the  piamtin  sued  out  a  special  testatum  capias  ad  respondent  years  next  be* 

dum  returnable  on  the  first  return  in  the  following  Mickael-  i^encenTent  of 

foas  Term,  to  which  the  sheriff  returned  non  est  inventus.  ^„e^Jjj'tiSwn 

In  Hilary  Term  following  the  plamtiff  sued  out  an  alias  on  the  fact  of 

capias  returnable  in  Easter  Term,  of  which  Term  the  de-  ment  of  the 

claration  was  entitled.     Before  the  alias  capias  was  sued  !^;J',!!^Hellr, 

out,  the  defendant  filed .  a  bill  of  tniunction  and  discovery  ^^^^  the  <etia- 

against  the  plamtiff  m  the  Court  of   Chancery,  and  the  respondendum^ 

plaintiff  in  his  answer  thereto,  admitted  that  he  had  com-  fi^t  wrU^V^ 

menced  an  action  against  the  defendant,  hut  that  the  de-  uwd)  was  good 
o  '  evidence   to 

fendant  not  being  to  be  met  with  at  his  residence,  that  take  the  case 
action  had  been  discontinued,  but  that  he  then  meant  to  tnte  of  Limi- 
commence  another  action.    The  plaintiff  relied  upon  the  ^iuc?*'^*^ 


Bbardmori 

V. 

Rattejibury. 
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1822.  production  of  the  testatum  capias,  and  the  alias  capias,  to 
Uke  the  case  out  of  the  statute  of  Lamitations,  and  to  shew 
that  the  action  had  commenced  withb  tax  years.  On  the 
other  hand,  the  defendant  gave  in  evidence  the  plaintiff's 
answer  to  the  bill  in  equity.  It  was  objected,  at  the  trial, 
on  the  part  of  the  defendant;  first,  that  the  testatum  capias 
was  not  evidence  of  the  commencement  of  the  action,  for 
that  the  action  being  by  original,  the  original  capias  ought  to 
have  been  produced ;  and,  second,  that  the  writ  returnable  in 
Easter  Term  ought  to  have  been  a  pluries  and  not  an  a/ias 
capias, — that  there  was  no  connection  shewn  between  tlie 
testatum  and  the  alias  capias,  and  the  latter  was  clearly 
beyond  the  six  years.  The  learned  Judge  was,  however,  of 
opinion,  that  a  testatum  capias  was  a  good  commencement 
of  an  action,  and  that  having  been  sued  out  within  the  six 
years,  it  was  an  answer  to  the  statute  of  limitations,  llie 
jury  therefore  found  their  verdict  for  the  plaintiff,  but  leave 
was  given  to  move  for  a  new  trial,  if  the  Court  should  be 
of  opinion  that  the  evidence  was  not  sufficient.. 

Scarlett  now  moved  to  set  aside  the  verdict,  and  enter  a 
nonsuit.  The  issue  was,  whether  the  action  had  properly 
commenced  within  six  years,  so  as  to  take  the  case  out  of 
the  statute  of  Limitations.  Now,  the  action  being  by  ori- 
ginal, it  was  necessary  to  shew  that  it  had  commenced  by 
suing  out  an  original  writ.  The  plaintiff  relied  upon  the 
testatum  capias,  and  the  aUas  capias  merely,  it  has  never 
yet  been  held  that  a  testatum  capias  is  a  good  commence- 
ment of  a  suit  by  original.  The  Court  has  indeed  gone  the 
length  of  holding  that  a  capias  is  a  good  commencement  of 
an  action  by  original,  but  it  has  not  yet  said  that  a  testatum 
capias  is  to  be  so  considered ;  and  the  question  is,  whether 
they  will  now  lay  down  a  new  rule  of  practice.  The  issue 
being  as  to  the  commencement  of  the  suit,  the  Court  will 
require  the  plaintiff  to  give  strict  legal  proof  of  the  com- 
mencement before  they  will  deprive  the   defendant  of  his^ 
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plea  in  bar  under  the  statute  of  Limitatidns.  Such  proof 
has  not  been  given^  and  therefore  on  that  ground  the  plain- 
tiff must  be  nonsuited.  But  die  case  does  not  stop  here. 
From  tlie  answer  filed  by  the  plaintiff  in  the  Court  of 
Chancery,  it  appears  that  he  had  ip  point  of  fact  discon- 
tinued his  first  action,  because,  as  he  said,  he  could  not 
find  the  defendant,  but  that  he  had  intended  to  bring  an- 
other. Now,  for  any  thing  that  appears,  he  did  in  fact 
discontinue  his  first  action.  It  cannot  be  contended  that  the 
alias  capias  is  a  continuation  of  the  original  suit,  for  there 
wair  no  evidence  to  connect  that  with  the  ^statiim  capias, 
If  it  was  meant  to  rely  upon  the  alias  to  prove  the  continua- 
tion of  the  action,  the  plabtiff  ought  to  have  produced  the 
roll,  with  the  continuances  entered  thereon.  This  was  not 
done.  The  original  suit  must  be  considered  as  having  been 
discontinued ;  and  the  suing  out  the  alias  as  a  mere  after-  . 
thought,  thereby  altering  the  condition  of  the  defendant  in 
such  a  manner  as  the  Court  M^uld  not  allow  the  plaintiff 
to  avail  himself.  On  these  grounds,  therefore,  first,  that 
there  is  no  good  commencement  of  the  suit  proved ;  and, 
second,  that  at  all  events  there  was  no  connection  shewn 
between  the  testatum  and  the  alias  by  contmuances,  the  de- 
fendant is  entided  to  enter  a  nonsuit. 

Abbott,  C.J. — Ithmk  this  rule  ought  not  to  be  granted. 
The  real  question  in  this  case  is,  whether  the  process  which 
has  been  issued  is  of  such  a  nature,  as  that  if  an  original 
capias  had  issued,  it  would  be  a  proper  continuation  of  the 
original,  and  would  bring  the  proceedings  down  regularly  to 
the  commencement  of  the  declaradon.  The  question  is  not 
whether  the  process  was  regularly  issued,  but  whether  the 
subsequent  process  was  of  the  same  nature  as  the  first, 
diough  original  process  did  not  issue.  If  the  proceedings 
are  conunenced  by  latitat,  there  need  not  be  an  original 
capias,  and  so  if  the  first  process  be  by  attachment  of  pri- 
"Hlege.     Where  the  subsequent  process  is  of  the  same  na- 


bsardmori 
Raxtbhbury. 
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1822.        tare  as  the  original^  that  is  sufficieiit;  and  that  is  all  diat  is 
""^■^^^^      required.    Here  the  fest  process  was  a  special  testatum 
V.  capias f  returnable  in  JficAae/ntosTerm.    That  might  be  the 

BMBCiiY.  g^^  ^^  sued  out  according  to  the  practice  of  the  Court ; 
and  the  original  writ  might  be  sued  out  afterwards^  if  it  be- 
came necessary.  Then  in  Hilary  Term  an  alias  capias  is 
issued,  returnable  in  EasterTerm.  It  is  said  that  tha«  ought 
to  have  been  a  p&f riey  writ  instead  of  an  alias,  returnable  in 
EasterTexm.  That  is  really  mere  matter  of  form.  The  return 
to  the  testatum  capias  might  be  entered  on  the  recordi  and 
Aen  an  alias  capias  might  be  sued  out  into  the  same  county ; 
the  return  to  that  also  entered  on  die  record,  and  then  a 
diird  writ  sued  out,  and  so  on.  It  is  then  further  conr 
tended,  that  there  is  some  thing  special  and  peculiar  in  this 
case,  which  takes  it  out  of  the  general  rule  ;  for,  it  is  sidd, 
that  here  was  an  abandonment  of  the  first  action.  That  is 
to  be  made  out  by  the  plaintiff's  answer  in  Qiancery.  Li 
the  answer  which  the  plaintiff  put  in  to  the  defendantfs  bill, 
he  admits  "  that  he  has  commenced  an  action  in  Mickaebnas 
Term  f  but,  he  says,  **  the  defendant  cannot  be  found  i^ 
and  then  he  goes  on  to  say,  '^  that  he  doth  intend  to  com- 
mence another  action."  Another,  not  a  new  action,  which 
makes  a  very  great  difference.  A  man  may  very  well  mean 
to  take  out  another  writ,  when  he  finds  the  first  ineffectual, 
without  intending  to  abandon  the  first  action.  It  is  per- 
fectly manifest  that  he  did  not- mean  to  say,  that  he  intended 
to  bring  a  new  action,  because  he  follows  up  the.  first  writ 
by  suing  out  an  alias,  which  shews  that  he  intended  to  pur^ 
sue  the  first;  It  appears  to  me,  that  neither  iipon  the 
gmeral  practice  of  the  Court,  nor  upon  any  special  circum- 
stances in  this  case,  ought  the  plaintiff  to  be  deprived  of 
the  benefit  of  the  writ  which  he  first  sued  out ;  and  conse- 
quently, I  thmk,  nothing  can  be  taken  by  this  motion. 

Batle^y,  J. — ^It  is  a  very  conunon  thing  to  sue  out  a 
testatum  capias  in  the  first  instance.    But  in  an  action  by 


mfpati,  if  Cfae  pldntiff  dtchras  in  a  different  county  from       i&n. 
Ihst  kk  yAMk  Ihe  ^t  is  originally  returnable,  he  loses  the 


benefit  of  Che  bail  (a),  if  it  is  a  bailable  case.  If  the  plain*  '^^«.  ^ 
tiff  means  to  tiy  his  cause  in  London,  and  the  defendant  I^^'"'''^^^- 
Jives  in  another  county,  he  loses  the  liability  of  the  bail,  un*^ 
less  he  sues  out  a  tatntum  capias  in  die  first  instance.  A 
ietiainm  capiat^  therefore,  may  be  the  first  writ  ^sued  out.  I 
tbittk  there  is  quite  enough  in  this  case  to  connect  the  aUai 
wiA  die  original  ietiatum  capias^ 

HoLSOTD,  J.-^Iam  of  the  same  o|Hnion.  I  think  there 
is  sufficient  in  this  case  to  shew  that  the  time  at  wluch  the 
action  commeaced  was  within  six  years,  and  that  there 
was  no  occasion  to  prove  prior  process  to  support  the  issue. 
Tlie  only  question  is,  whedier  the  process  was  in  fact  taken 
out  within  m  years,  in  order  to  bring  it  within  the  terms ' 
of  the  issuer  If  the  process  had  irregidarly  issued,  there 
might  have  been  a  motion  to  set  it  aside.  It  is  said  there 
is  no  original  capias  proved.  There  need  not  be  an  origioal 
to  commence  the  action;  and  an  original  is  only  necessary 
where  a  writ  of  error  is  brought.  The  only  question  is» 
whether  die  suit  is  actually  commenced  by  original ;  and  the 
original  writ  need  not  be  made  out  unless  it  becomes  ne- 
cessary in  consequence  of  ulterior  proceedings.  In  point  of 
fact^  in  this  case,  it  is  not  material.  The  issue  does  not 
reqiure  the  proof  of  an  original,  because  the  plea  here  is 
not  that  the  cause  of  action  did  not  arise,  or  that  the  de* 
fendant  did  not  promise  within  six  years  next  before  the 
original  writ,  but  only  that  he  did  not  undertake  and  pro* 
mise  within  m  years.  If  the  plea  was,  that  the  process  did 
not  issue  within  six  years  next  before  the  time  of  declaring, 
then  the  plaintiff  might  reply  sp^ially,  and  say,  that  the 
plea  was  not  within  six  years,  and  yet  that  the  process  was 
altogether  siifBcient.  1  diink  thb  action  was  properly  conn 
menced  by  a  testatum  capias. 

(fl)  S  LeT.  t35.    R.  fi.  9  Gm.  S.  a.    Tidd.  4tk  tdit  56^. 
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1822.  Best,  J.— All  that  is  necessary  is,  that  the  Court  should 

Beardmorb    ^^^^  jurisdiction  over  the  case,  by  shewing  that  tbtSirk 

_       «.  was  sued  out  within  six  years.    That  is  the  case  here ;  and 

Rattekburv.   ...  ,  , 

the  suit  IS  properly  commenced  according  ^o  the  practice  of 

the  Court.  Then,  it  is  said,  that  the  original  suit  is  aban- 
donedy  because  the  plaintiff  says,  b  his  answer  in  Chancery, 
that  he  did  so.  Did  he  abandon  it  in  fact  ?  No ;  for  the 
writ  which  he  originally  sued  out  being  ineffect&al,  he  sues 
out  an  alias,  which  is  a  continuation  of  the  first  writ;  and 
therefore  in  point  of  fact  there  is  no  abandonment  of  tho 
original  suit.  I  think  this  verdict  ought  not  to  be  dis- 
turbed. 

Rule  refused. 


Jnmuv^is.  SoAMEs  and  Another  v.  Spencer  and  Another.. 

jjp  r  A.zndB.  be-  ASSUMPSIT  on  a  tontract  for  the  sale  of  gmety  ton* 

^^^fy^fJ^Ui'2'  of  oil,  per  ship  Naiad.     Plea,  the  General  Issue,  ..uoa- 

2/^  S^'Si^m'ln?"'  assumpsit.    At  the  trial  before  AbboU,  J.C.  atthegG«iW- 

a  contract  for  f^all  Sittings  after  last  Term,  the  plaintiff  had  a  verdict, 
the  sale  of  it,  '^  ,      '         ^ 

without  the 

^C^^^of       The  case  was  this -.—Messrs.  SoflWi«  and  TewnAwf,   the 

B.,  wlio,  upon  piaintffs,  were  jointly  interested  m  part  of  the  cargo  of;,  the 

receivioK  in-  *^  '  ,  .     ,     i.  1  10  vl 

formation  of  ship  Naiad.     Before  the  arrival  of  the  vessel,  bournes,  with- 

itaiici??^^'^  out  die  knowledge  or  autliority  of  Tenmnt,  sold  the  pit  ia 

bound^b^^lt.  question,  in  which  they  were  jointly  interested,  to  the  de- 

bni  afterwards  fendants,  through  the  medium  of   Lintot,  a  broker.    The 
assentt  by  pa-  1      1      1      t '  *        j 

rol,  and  sam-  only  evidence  of  the  contract  was  the  broker  s  note,  signed 

5ited*?oti!e"  by  the  broker,  but  Tmiawf  was  not  named  in  the   note, 

vendees—  ^^j^^  ^j^  after  t^i,  Tennant  hearing   of  the   contract. 
Held,  in  an  •  •        1  i_      1.  •   •  ♦! 

action  asa^nst  wrote  to  the  defendants  apprising  them  that  ne  was  jomtiy 

S?t  B/f'^b-  interested  in  the  oil  with  Soames,  that  tlie  contact  had  been 

^"?o"n  ^'ihe  ente^'e^  i°to  without  his  knowledge  or  authority,  and  that  he 
contract  ren-  ,  .  ^ 

dered  it  binding,  and  that  it  wa«  to  be  considered  as  a  contract  in  writing  Withm  tne  lU- 
tute  of  frauds.  ~  «  . 


coMidered  hiiiuelf  released  from,  wai  would  aot  be  bounds      ,  UI22. 
by  it    A  communicatioii  tben  took  place  between  ibe  de-       s^]^^ 
feodants   mid  Tennant,  who  endeavoured  to  prevail  upon  «* 

thesB  to  fldease  him  from  the  contract,  but  they  declined, 
sajfiog  they  woilld  hold  him  and  the  odier  phdntiff  to  it. 
Id  fxmaeqiieiice  of  this  ialimation,  Tennant  acquiesced,  and 
said,  the  oil  ^  tlien  must  be  ddivered/'  All  Uiis  took  place 
in  the  month  of  SepUmber,  IB19,  before  the  vessel  arrived, 
each  party  considering  himself  bound  by  Uw  contract. 
llie  vessel  arrived  in  January,  1^20,  and  then  IahM, 
the  broker,  waited  on  Ihe  plaintiflb  with  samples.  He  saw 
one  of  the  defendants,  to  whom  the  samples  were  delivered, 
and  by  him  accepted.  The  broker  asked  him  if  he  was  tn- 
dined  to  take  the  remainder  of  jhe  plamtiff's  share  of  the 
Naiads  cargo,  but  he  declined.  The  prompt  would  ex- 
pire on  the  12th  of  Eshruary,  and  six  or  seven  days  before 
then,  tiie  drfeodants  refused  to  be  bound  by  the  contract. 
The  learned  Judge  charged  the  jury  under  these  circum- 
staaces,  that  the  plaintiiFs  were  entitled  to  recover,  and  they 
had  a  verdict  accordingly,  with  liberty  to  the  defendants  to 
move  to  enter  a  nonsuit  if  the  Court  should  be  opinion, 
that  the  contract  declared  upon  was  not  binding. 

Copley f  S.  G.  now  moved  to  enter  a  nonsuit,  and  made 
diree  points.  First,  the  broker*s  note  is  not  a  contract 
in  writing  within  the  meaning  of  the  statute  of  frauds, 
9Q  Car.  2.  c.  3.  Second,  supposii^  it  to  be  a  contract  in 
writing  widiin  the  meaning  of  that  statute,  it  id  not  binding 
on  Tennant  who  was  no  party  to  and  gave  no  authority  to 
enter  into  it ;  and  Third,  the  subsequent  ratification  of  it  by 
Tennant  cannot  make  that  a  complete  contract  in  writing 
which  was  originally  defective ;  for  the  subsequent  recogni- 
tion of  die  origbal  must  be  considered  as  a  new  contract, 
and  that  new  contract  not  being  in  writing  it  is  void  by  the 
statute  of  frauds. 

VOL.  I.  c 
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Abbott,  C.  J.— I  am  of  opinion,  that  the  verdict  in  this 
case  wa»  right.     The  case  turns  upon  the  question,  whether 


V.  the  original  contract  was  ratified  by  Tennant.     He  was  no 

party  to  it  at  first,  and,  in  fact,  afterwards  repudiated  it,  but 
in  the  result  he  assents  to  it,  and  says — ^*  then  the  oil  must 
be  delivered."  It  is  then  understood  by  all  parties  that  it  is 
to  be  a  binding  contract.  This  is  in  the  month  of  September. 
In  January  the  oil  arrives,  and  then  the  defendants,  acting 
upon  the  contract,  take  samples,  and  it  b  not  until  the  very 
last  moment,  when  the  prompt  b  about  to  expire,  that  they 
make  any  objection.  The  jury  asked  me,  whether,  in  point 
of  law,  they  might  find  a  verdict  for  the  plaintiffs  i  I  said, 
that  in  my  opinion,  a  subsequent  ratification  of  a  contract  is 
equivalent  to  a  prior  authority ;  and  I  told  them,  that  if  they 
thought  Tennaut  did  ratify  the  contract,  and  that  with  the 
knowledge  of  the  defendants,  and  they  acceded  to  it,  it  was 
too  late  for  them  to  say,  at  any  after  time,  that  they  were  not 
bound  by  the  contract.  That  is  the  way  I  left  the  case  to 
the  jury.  They  found  for  the  plaintiffs,  and  I  think  they'' 
came  to  a  jiist  conclusion. 

Bayley,  J. — I  am  of  the  same  opinion.  The  broker's 
note  is,  within  the  statute  of  frauds,  evidence  of  a  written 
contract.  'J  he  original  authority  to  sell  need  not  be  in 
writing,  and  if  Teunant  subsequently  ratified  the  contract 
entered  into  by  assenting  to  it,  it  became  a  binding  contract. 

HoLROYD,  J. — In  this  case,  according  to  the  evidence, 
there  was  a  subsequent  ratification  by  Tennant  of  the  original 
contract,  and,  I  think,  tiiat  is  sufllicient  to  give  it  validity 
though  originally  made  without  his  authority.  His  subse- 
quent ratification  amounts  to  an  original  authority ;  and  the 
maxim  of  the  law  is — Omne  actum  ab  agtntis  intentiont 
est  judicandum  (a). 

Rule  refused, 
(a)  Besty  J.  was  absent  at  Chamberi* 
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CluRRiE,  jftdministrator  oi  Norman  Newby  v.  Bir« 

CHAM    and  Another,    Executors  of  John  Moore,      Jawwry^i^. 
deceased.  ^^\^^^ 

Assumpsit  fot-  nloney  had  and  received  by  the  de-  i^  the  widow 

of  an  officer 
fendants  to  the  plaintifis  use.    The  defendants  pleaded  the  who  died  in- 
general  issue ;  the  staftute  of  limitations ;  and  severaiT  special  d^a^obtained 
pleas.    The  question  at  the  trial  aro^e  upon  the  plfea  of  J^j^JJ  o^^-  - 
the  general  issue.    At  the  trial  before  Abbott,  C.  J.  at  the  her  husband's 
Gvildkall  Sittings  after  last  Michaelmas  Temi,  the  case  Recorder's 
proved  in  evidence  was  this:— In  the  yeaf  1806,  Normati  ^yl^and^S!*" 
Newby,  quarter-master  of  the  84th  regiment  of  foot,  \<r6nt  wittedthepreJ 
out  to  India,  indebted  to  the  plaintiff,  a  lac^man  in  London,  effects  in  i^o- 
and  to  other  tradesmen,  for  his  military  equipments,  and  toher agent'i^ 
other    property  of   considerable  value.    Shortly  after  his  f^^^j.'Qf\u 
arrival  in  India,  he  died  intestate.     Hi^  wife  took  out  let-  intestate  took 
ters  of  administration  of  his  effects  in  the  Recorder's  Coutt  administration 
it  Bombay;    and,   having  collected  some  of   his  effects,  oVthe Tn" w*!^^ 

realized  the  proceeds  in  eovemment  bills,  drawn  on  JE/iflf-  ^*f '*  effects, 
,      ,         ,  ...  ,       .  t       .  ^         andbroughtan 

land,  and  returned  to  this  country,  leavmg  a  brother  otncer  action  against 

of  her  husband  to  collect  the  remainder  of  his  effects,  and  aj^nT VoiMno-. 

remit  the  proceeds  in  like  manner,  for  her  accotint^  after  she  J!®^  jj"  ^^  ^ 

quitted  India.    The  defendant's  testator,  John  Moore,  had  the  intestates 

been  Mr.  Newby^s  agent,  and  all  the  bills  in  question  came  that  the  Indiai 

to  his  hands  through  the  medium  of  Mrs.  Newby,  and  as  mlnuJ^tLn^' 

was   alleged,  converted   by  him   into  cash.     The   plaintiff  prevailed  over 
,  ;  .  ,  .      ,  .  those  granted 

bemg  unable  to  obtain  payment  of  his  debt«  in  the  year  in  England, 

1816,  took  out  letters  of  adminidtration  of  the  estate  and*  action  would 
effects  of  Mr.  Newby,  as  his   creditor,   in  tlie  Prerogative  [„|J*°]j  Jj  ***• 
Court  of  the  Archbishop  of  Canterbury,  and  filed  a  bill  in  widow* 
Equity  against  Mr.  Moore,  and  Mrs.  Newby  (who  was  then 
married   to  another  husband),  to  account  for  the  money 
uriiich  had  come  into  their  hands,  the  property  of  the  intes- 
tate.    In  his  answer  to  this  bill,  filed  in  1817>  Mr.  Moore 
stated,  that  he  had  paid  over  all  the  nroney  which  had  come' 

c  2 
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1822.  to  I)>s  hwada,  to  Mrs.  Newby,  as  the  admmistratiix  of  her 
husband's  effects  and  as  her  agent,  with  the  exception  of  a 
sum  of  170/.  which  he  retsdned  for  a  debt  contracted  with 
him  by  the  intestate  when  living.  Mr.  Moore  afterwards 
died,  and  by  his  will  appointed  the  defendants  his  executors, 
against  whom  the  present  action  was  brought.  At  the  trial, 
the  plaintiffs  claim  was  reduced  to  the  sum  of  170/.  which 
Mr.  Moore,  in  his  answer  to  the  bill  in  Qiancery,  admitted 
he  had  retained  in  his  hands  for  a  debt  due  to  him  from  the 
intestate.  Hie  question  was,  as  to  the  plaintiff's  right  to 
sue.  It  was  objected,  that  the  letters  of  administration 
granted  by  the  Recorder's  Court  at  Bombay  to  Mrs.  Newby, 
must  prevail  agabst  the  administration  granted  to  the  plain- 
tiff in  thb  country,  and  that  if  any  action  lay  against 
Moore*3  executors,  it  must  be  at  the  suit  of  Mrs.  Newby, 
he  having  been  her  agent*  Of  this  opinion  was  Abbott,  C.J. 
who  nonsuited  the  plaintiff,  but  gave  tpm  leave  to  move  to 
enter  a  verdict  for  the  sum  of  170/.  above-mentioned,  if  the 
Court  should  be  of  opinion  that  the  action  was  well 
brought. 

Marryat  now  moved  accordii^ly  to  set  aside  the  nonsuit, 
and  enter  a  verdict  for  the  plaintiff  for  170/.  He  contended, 
that  the  plaintiff  was  entitled  to  maintain  this  action  by 
virtue  of  the  letters  of  administration  granted  to  him  in  this 
country.  Admitting  that  the  letters  of  administration 
granted  to  Mrs.  Newby,  in  the  Recorder's  Court  of  Bombay, 
to  be  valid  and  effectual  in  that  country,  still  tliey  could 
not  operate  here;  and  therefore  it  was  incumbent  on 
Mrs.  Newby,  if  she  meant  to  act  as  administratrix  of  her  bus* 
band's  effects,  to  have  taken  out  letters  of  administration 
in  this  country.  This  she  had  not  done ;  and  the  letters 
granted  to  her  in  India  could  not  prevail  against  those 
which  had  been  granted  to  the  plaintiff  by  the  Prerogative 
Court.  The  operation  of  her  letters  had  ceased  on  her 
quitting  Lidia.    Then,  as  the  effects  of  Newby  were   not 
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realized  until  they  reached  this  country,  when  the  bills  were        1822. 
converted  into  cash,  the  plaintiff  was  entitled  to  administer       ^^^^^^^ 
that  money  by  virtue  of  the  administration  which  he  had  v. 

obtained,  and  consequently  this  action  was  well  brought  (a). 

Per  Curiam.  We  are  of  opinion  that  this  action  will  not 
lie  at  the  suit  of  this  plaintiff.  The  wife  of  the  intestate 
is  entitled  to  all  the  effects  of  which  her  husband  died 
possessed  in  India,  by  virtue  of  the  letters  of  adminu- 
tration  granted  to  her  in  that  country.  It  is  not  suggested 
that  the  sum  of  money  in  question  was  not  a  part  of  the 
proceeds  of  the  mtestate's  effects.  The  effects  are  remitted 
to  this  country  by  her  in  the  shape  of  bills,  and  they  come 
to  the  hands  of  her  agent  Moore.  He  receives  the  money 
to  her  use,  and  in  her  own  right  as  administratrix.  If  she 
has  any  claim  upon  the  money,  which  it  is  alleged  that 
Moore  retained  in  his  hands,  she  may  maintain  an  action, 
but  it  will  not  lie  at  the  suit  of  thb  plamtiff,  under  the 
letters  of  administration  which  he  has  obtuned. 

Rule  refused. 

(a)  Vide  Taurim  v.  FUnoetf  5  P.  Wins.  369.  JMMry  v.  Seaky,  1  Veot. 
59,  and  t6  Geo,  3.  c.  67. 
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102-2. 

Tnesday,  C,ox  anc}  Others  r.  Tboy,   surviving  Partner  of  Messrs, 
3IJJ^  '  Wjlliam  Tierney,  Robarts,  and  Co, 


Where  a  bill  X  HIS  was  an  action  of  assumpsit  by  the  plaintiffs,  aa 
was  left"^^  indorsees,  against  the  defendant,  as  acceptor  of  a  l>ili  of 
thrhJwc 0*1    ^^cl^ange.     'Hie  cause  was  tried  before  Abbott,  C.  J.  at 

banker,  and  Guildhall,  at  the  adjourned  Sittings  after  last  TriwiVy  Term, 
was  in  fact  ac-       ,  ,.  ^        ,  ^        ,  i  .     .a-  ■  •  i 

eepted,  but       when  a  verdict  was  found  for  the  plamtifls,  subject  to  thp 

livery^to^^uie      opMWon  of  the  Court  upon  the  following  case : 
bolder,  the  ac- 
ceptance was 
cancelled:—         messrs.Robarts  and  Co.  were  correspondents  and  agents 

was  not  an  ac-  ^^  Messrs.  S,  and  J.  Roche,  bankers  at  Cork.   On  the  £Oth  of 

wwSr^thc '''^°  ilffljf,  1820,  Messrs.  Roche  drew  upon  Messrs.  Robarts  and 

bolder  might  (^o.  the  bill  in  question,  payable  sixty-one  days  after  sight,  to 
maintain  an,  '^^-^  •/  •'  ** 

action.  Mere     the  order  of  Michael  Murphy,  by  whom  it  was  indorsed, 

witboir^e-      ^"^  delivered  to  the  plaintiffs.     On  the  24th  of  May  the  bill 

?|y;?""8  *® .  was  left  with  Robarts  and  Co.  for  acceptance :  and  on  the 
bill  accepted,  ,  »^  ' 

u  not  sufficient  £6t]i  of  May  it  was  accepted  by  them  in  the  usual  manner; 
contract  bind-  but  which  acceptance  was  afterwards  cancelled  by  obliterat- 
'"^*  ing  It  in  red  ink.     On  the  27th  of  May  the  bill  was  called 

for  by  the  holder,  and  was  returned  to  him  in  its  cancelled 
state.  Hie  plaintiffs  did  not  protest  tlie  bill  for  non* 
acceptance,  but  treated  it  as  an  accepted  bill ;  and,  on  the 
day  of  its  maturity,  presented  it  to  Robarts  and  Co.  for 
payment,  which  being  refused,  they  protested  it  for  non- 
payment. The  question  for  the  Opinion  of  the  Court  was, 
whether  the  defendant  could  be  sued  as  the  acceptor  of 
the  bill? 

Chitfy,  for  the  plaintiffs,  contended,  that  this  was  a  valid 
acceptance,  and  that  the  verdict  in  favour  of  the  plaintiffs 
ought  to  stand.  Marius  83,  and  Molloy,  2.  lib.  2.  108, 
seemed  indeed  opposed   to  his  argument,  but   these  were 
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only  loose  dicta  and  he  referred  with  more  confidence  to  1822, 
the  MSS.  case  of  Trimmer  v.  Oddi/,  cited  in  Bentinck  "'cox 
V.  Dorien  (a),  by  which  it  appeared,  upon  the  successive  •• 

authorities  of  Lords  Kenyan  and  Ellenborough,  to  be  held 
as  law,  that  an  acceptance  once  made  could  not  be  revoked. 
In  this  case,  no  evidence  had  been  offered  by  the  defendant 
to  shew  either  that  he  had  no  funds  in  his  hands,  or  that  he 
had  accepted  by  mistake,  or  in  any  way  to  account  for  the 
obliteration.     The  case  of  Thornton  v.  Dick  {b\yfent  still 
farther  than  the  preceding  ones,  and  decided,  that  if  a  party 
once  accepted  a  bill  he  had  done  the  act,  and  could  not 
retract,  and  that  there  was  no  difference  in  point  of  legal 
effect  whether  the  bill  were  payable  after  sight  or  after  date. 
Upon  all  general   principles,  a  contract  once  entered  into 
could  not  be  rescinded,  at  least  without  adequate  reasons 
shewn.     The  foreign  ordinances  on   this  subject  fully  sup- 
ported this  argument,  particularly  a  recent  publication  (c) ; 
and  the  doctrine  is  farther  recognised  by  Lord  EUenborough, 
in  the  case  of  Fernandey  v.  Glynn  ((/).     A  bill  of  exchange 
is  not  merely  a  contract  between  the   acceptor  and  the 
holder,  it  is   also  a  contract  between  the  drawer  and  the 
acceptor.    The  indorsement  alone   gives   the  indorsee  an 
interest ;  when  the  drawer  has  once  accepted,  the  contract 
on  his  part  is  complete,  and  if  he  would  relieve  himself  from 
it  he  must  shew  good  reasons  for  so  doing.    So,  in  a  con- 
tract for  goods,  where  the  parties  are  distant  from  each 
other,  so   soon  as  the  terms  proposed  by  the  one  are  ac- 
cepted in  writing  by  the  other,  the  contract  is  complete  and 
binding  on  both.     Adams  v.  Lindsell  (e).     In  the  present 
case,  it  was  left  to  the  jury  to  say  whether  the  defendant  had 
accepted  the  bill  or  not;  they  found  that  he  had^then,  what 
was  the  effect  of  that  acceptance  ?    Was  it  not  to  bind  the 
acceptor  immediately,  without  waiting  for  the  act  of  deli- 

(a)  6  East,  900.  Piirw,  1814. 
(6)  4  Esp.  N.  P.  C.  270.  (d)  1  Campb.  4*26. 

(c)  1  ^  Cours  de  droU  Commer-  (e)  1  Barn,  ik  Aid.  681. 

cialf**  par  J,  M.  Pmdtssusy  p.  440. 
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1822*        very  and  commiiiucatioii  to  the  holder  i    In  the  case  of  a 
^"^^^      fcMd  iodead,  signing,  and  sealing,  without  a  deKveiy,  may 
V.  iM)t  be  sufficient  to  bind  the  obligee,  but  thai  cannot  be 

considered  as  a  parallel  to  a  bill  of  exchange.  Upon  all 
general  principles,  as  v/dl  as  upon  the  authorities  referred 
to,  the  acceptance  was  valid,  and  the  plaintiff  was  entitled 
to  recover. 

Denman,  contrd,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion,  that  judgment  must 
be  entered  for  the  defendant  in  this  case.  The  jury  have 
found  the  mere  fact  of  an  acceptance;  but  though  it  is  clear 
that  the  defendant  had  once  accepted  the  bill,  the  question 
remains,  whether  upon  a  change  of  mind,  or  of  circum- 
stances, he  is  not  entitled  to  revoke  his  accq>tance,  and  to 
deliver  the  bill  to  die  holder  as  an  unaccepted  bill.  With 
legard  to  this  point,  some  difference  of  opinion  has  existed. 
In  one  of  the  cases  cited  to-day  (a),  Lawrence,  J.  expressed 
considerable  doubts  upon  this  subject,  and  in  the  case  of 
Maper  v.  Birckbeck  {h\  Lord  Elknhorough  seems  to  me 
to  have  considerably  changed  the  opinion  he  had  expressed 
in  preceding  cases.  I  agree,  that  foreign  ordinances  deserve 
our  consideration  in  points  of  this  nature,  but  in  die  work 
already  ifuoted,  Pardeisuif  I  find  it  held,  that  under  some 
circumstances,  it  is  competent  for  the  acceptor  to  revoke 
his  acceptance.  I  think  that  is  the  proper  doctrine,  par- 
ticularly as  the  holder  of  the  *bill  sufiers  no  prejudice  by  it. 
In  the  present  case,  die  acceptance  was  made  the  very  day 
the  bill  was  left  at  the  defendant's  oflice,  a  delay  of  three 
days  took  place  before  the  bill  was  called  for,  in  that  in- 
terval the  defendant  had  reason  to  alter  his  determination, 
and  accordingly  cancelled  his  acceptance.  This,  1  think,  it 
was  competent  for  him  to  do. 

(tt)  Dtniinck  v.  Dort^n,  6  East,  200.  (6)  15  East,  17. 
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Bay  LEY,  J. — ^The  question  in  this  case  appears  tome        1822. 


must  diat  be  followed  up  by  a  communication  and  delivery 
of  the  acceptance  to  the  holder  i  I  think  the  latter  is  ne* 
cessary  to  render  the  acceptance  binding.  The  delivery  to 
the  holder  is  a  pledge  to  accept,  the  mere  act  of  accept- 
ance is  none,  and  as  the  acceptance  in  this  case  was  can- 
celled before  the  bHI  was  returned  to  the  holder,  1  am*  of 
opinion,  that  it  was  not  binding  upon  the  defendant. 

HoLROYD,  J. — I  am  of  opinion,  that  ihe'  defendant  in 
this  case  was  at  liberty  to  revoke  his  acceptance.  I  am 
aware  of  the  dictum  to  be  found  in  the  old  books,  that  an 
acceptance  once  made  cannot  be  revoked,  but  1  think  that 
dictum  must  be  considered  as  including  a  delivery  to  the 
holder.  The  case  which  has  been  quoted  of  Thornton 
V.  Dick,  shews  that  strong  doubts  existed  in  Lord  Ellat- 
borough* s  mind  upon^  this  point,  and  in  his  judgment  in  the 
case  of  Raper  v.  Birckbeck,  he  expressly  refers  to  foreign 
authority  on  this  subject,  and  quotes  Pothier,  as  declaring 
that  it  is  competent  to  an  acceptor  to  change  his  mind  and 
to  erase  his  acceptance.  General  contracts,  perhaps,  when 
written  and  forwarded  with  a  view  to  deliveiy,  may  be 
irrevocable,  but  1  think  that  principle  does  not  govern 
here. 

Best,  J. — ^Tliis  is  a  question  which  from  its  ni^ure  ought  to 
be  decided  rather  by  the  law  of  merchant  than  by  any  written 
law,  and  the  opinions  of  foreign  writers  are  to  be  considered 
on  such  a  subject  as  well  as  those  of  our  own.  It  seems 
to  me,  that  there  is  no  legal  authority  in  favour  of  the  plain- 
tiff here,  except  that  of  the  case  of  Thornton  v.  Dick,  which 
is  followed  by  that  of  Bentinck  v.  Dorien,  in  which  Pothier 
is  expressly  quoted  on  the  other  side,  who  is  mentioned  in 
terms  of  approbation  by  Sir  W.  Jones,  and  is  followed  by 


to  be  this: — When  does  the  drawee  become  bound  ?   Is  the 

Cox 
mere  act  of  accepting,  in  itself,  sufficient  to  bind  him,  or  «. 


Troy. 
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1822.        M.  Pardessus,  who  allows  that  an  acceptance  may  be  can- 
celled previous  to  delivery  of  the  bill  to  the  holder.     I  am 


Cox 


Troy. 


V.  of  that  opinion.    The  holder  does  not  know  of  the  inter- 

mediate acceptance,  and  is  in  no  respect  injured  by  it.  The 
contract  is  not  complete  till  delivery  takes  place — it  has 
been  always  so  held  with  regard  to  bonds,  and,  I  think, 
should  be  so  held  with  regard  to  bills. 

Judgment  for  the  defendant. 


Tuetiay,  CuPF   V.   CoSTER. 

January  29* 

Pica  in  bar  to    RePLEVIN.     Plea  in  bar,  that  "long  before  the  said 

Ml  action  of 

repleTin,<<that  time  when,  8cc.,  to  wit,  on,  8cc.  defendant  demised  the  locus 

gakftimr*    *  *'»  9^   to  plaintiff.'*     Replication,  '*that  long  before  the 

vlicn,&c.to     g^jj  time  when,  &c.  to  wit,  on,  &c.  at,  &c.  defendant  did 
wii,  on,  occ*  ^^ 

at.  Sec,  defend-  not  demise  modo  etformd"    Demurrer,  that  the  replication 
ant  demised  i         ,     ,       .  *     ■  ^    . 

the  lo€u$  M  quo  was  a  negative  pregnant,  and  made  the  day  and  place  of  the 

.  udre^icatfon    ^^n^^s®*  which  were  immaterial,  part  of  the  issue. 
'<  Uiat  long  be- 

timewhen,&c.       ^fgA^/nan,  *  in  support  of  the  demurrer,  contended,  that 

atUc'^de-**^'  ^^^^  ^^  ^  negative   pregnant,  and  referred  to  Bennet  v. 

fendMt  did       Holbtck  (fl),  as  a  direct  authority, 
not  demise  ^  ' 

modo  tt  for- 

mnrrer,  that  -Serf  per   Curiam. — ^The  words  **  before  the   said   time* 

tion wM*a*nc-  ^^^°»  ^^^  ^^  ^®  material  part  of  the  traverse,  and  proof 
gative  preg.      of  a  demise  at  any  time  before  the  distress  will  maintain  the 

made  the  dav    plaintiff's  case,  and  the  day  and   place  subsequently  men- 

and  place  of 

the  demise, 

^hich  were  («)  <  Saund.  519.    Set  Serjeant  W%XHMm»^%  notes  on  this  case. 

immaterial, 

part  of  the 

issue  :     Held,  that  the  words  '<  before  the  said  time  when,  &c/'  were  the  material  part 

of  the  traverse,  and  proof  of  a  demise  at  any  time  before  the  distress  would  maintain 

the  action,  and  that  the  day  and  place  subsequently  mentioned  were  immaterial. 
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tioned,  are  perfectly  immaterial.     In  the  case  in  Saunders,        1B22. 
the  traverse  is   *'  that  the  defendant  did  not  on,  &c.  at«  &c.       ^"^y^^ 
demise,''  which  is  very  different  from  the  traverse  in  this  ». 

C05TEB. 

case. 

Piatt,  for  the  plaintiff,  was  not  heard. 

Judgment  for  the  plaintiff  on  demurrer* 


The  King  v.  George  Clark  alias  John  Jones.  Tueadof^ 

JamuBry  29* 

J.  HE  defendant  had  been  indicted  by  the  name  of  George  where  a  dc- 

Clark,  for  an  alleged  libel.     To  that  indictment  he  pleaded  JS^^f  "j'^';^ 

a  misnomer,  and  gave  his  name  as  John  Jones,  upon  which  *n  «««  duhu, 

1   •   J-       J  !_•        *"*^  pleaded  in 
the  prosecutor  abandoned  that  mdictment,  and  mdicted  him   abatementthat 

again  by  the  name  of  John  Jones  alias  George  Clark.     The  j^n^^n  i,y  such 

defendant  having  pleaded  to  this  indictment  that  he  was  ^"^^^jfj^^^j]^* 

never  called  or  known  by  the  name  of  George  Clark,  but  must  be  de- 

that  he  had  been  always  called  and  known  by  the  name  of  ^onld  not  be 

JohnJoHe..  ZtL^"^ 

G.  Marriott  now  moved  for  a  rule  to  shew  cause  why 
this  plea  should  not  be  quashed,  and  the  defendant  required 
to  plead  in  chief,  for  that  this  was  no  plea  at  all,  or  if  it 
was  a  plea,  it  amounted  to  the  general  issue.  He  cited 
Com.  Dig.  tit.  Pleader,  E.  14.  Hob.  127.  and  1  Leon., 
178,  as  cases  shewing  that  the  prosecutor  was  not  bound 
to  demur,  but  might  move  to  quash  the  plea. 

Per  Curiam, —  We  cannot  try  the  merits  of  this  plea  on 
affidavit.  The  proper  course  is  to  demur,  or  to  reply,  and 
take  issue  on  the  plea.  The  defendant  has  a  right  to  be 
indicted  by  his  right  name  if  he  thmks  proper.^  -If  he^is  not 
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1822.        indicted  by  his  right  name,  he  has  a  right  to  plead  in  abate- 
ThTKiNG      "*c"^'     -AH  the  defendant  says  by  his  plea  is,  that  the  name 
«.  by  which  he  is  indicted  is  not  his  true  name.     It  may  not  be 

a  good  plea,  but  the  prosecutor  must  demur  to  it.  It  is 
said,  that  when  a  plea  amounts  to  the  general  issue  it  shall 
not  be  demurred  to,  but  this  is  not  a  plea  of  the  general 
issue.  The  general  bsue  on  an  indictment  is  Not  Guilty, 
and  no  assumption  or  inference  can  convert  this  into  a  plea 
of  Not  Guilty.  If  it  is  no  plea  at  all,  let  the  prosecutor 
demur. 

Rule  refused. 


Jomuary  «9.     ^^^>  on  the  Demise  of  William  Spencer  v,  Judith 
'"^'V"^^  Clark. 

if.  became  en-    X  HIS  was  an  action  of  ejectment,  brought  to  recover 

pyhold  estate'  ^  copyhold  messuage,   divided  into  tenements   with  their 

of  W»  m?^cr   appurtenances,  situate  at  Long  Melford,  in  the  county  of 

to  wbich  she  '  Suffolk.  The  cause  was  tried  at  the  last  Spring  Assizes  for 
had  been  ad-       ,  -   «   .^  „     ,    ^        ^     ,  t>        i  i- 

niltted  by  copy  the  county  of  Suffolk,  before  Graham,  13.  when  a  verdict 

Before^he*  '  ^**  found  by  consent  for  the  lessor  of  the  plaintiiT,  subject 
*^Ttt  Vr  *b'  *^  ^*®  opinion  of  the  Court  upon  the  following  case  : 
came  bank- 
shortly  after-  T^^^  grandfather  of  the  lessor  of  the  plaintiff  being  seised 
wkhout  admiu  *"  ^^®'  according  to  the  custom  of  the  manor  of  the  rectory 
tance.  The  of  Melford,  of  the  estate  for  which  the  action  was  brought, 
under  his  com-  and  having  duly  surrendered  the  same  to  the  use  of  his  will, 
cutedabar-  ^y  his  will,  bearing  date  26th  Jpril,  1783,  devised  as  fol- 
to^R^th'*/^     lows: — •*  First,  1  give  and  devbe  unto  Jane,  my  beloved 

fendant,  of  the  wife,  all  and  singular  my  freehold  and  customary  or  copy- 
said  copyhold 
estate,  to 

which  he  waa  duly  admitted:— Held, Uiat  the  assignees  had  power  to  execute  this  bar- 
gain and  sale  by  virtue  of  13  EUz,  r.  7.  s.  11.  1  Jac,  1.  c.  16.  s.  17,  and  21  Juc.  1.  c.  19. 
s.  12,  although  the  bankrupt  died  before  the  baigain  and  sale,  and  alttiough  be  had  never 
been  admitted  as  tenant  of  the  manor. 
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hoM  messuages  or  tenements,  with  the  out*houses,  bams, 
stables,  buildings,  yards,  and  gardens,  thereto  belonging, 
with  their  and  every  of  their  rights,  members,  privileges, 
and  appurtenances  (the  copyhold  being  surrendered  to  d»e 
use  of  my  will),  situate,  lying,  and  being  in  Melford  afore- 
said, and  now  in  the  several  occupations  of  myself,  Richard 
Harris,  and  William  Butterham,  the  younger.  To  hold  the 
same  to  her  my  said  wife,  for  and  during  the  term  of  her 
natural  life ;  and  from  and  after  the  decease  of  my  said  wife, 
then  I  give  and  devise  unto  Paul  Spencer,  my  son,  all  that 
messuage  or  tenement,  with  the  out-houses,  stables,  build* 
ings,  yards,  gardens,  and  appurtenances,  to  the  same  be- 
loi^ng,  now  in  my  own  occupation.  To  hold  the  same  to 
him  my  said  son  and  the  heirs  of  his  body  lawfully  to  be 
begotten  for  ever/' 

The  testator  died  shordy  after  making  this  will ;  and  on 
£Oth  Hovember,  1783,  his  wife  Jane  Spencer  was  admitted, 
under  the  said  will,  to  the  copyhold  premises  so  devised  to 
her  for  life ;  and  in  the  month  of  November,  1802,  she  died, 
leaving  the  said  Paid  Spencer  her  son  living,  who  shortly 
afterwards  became  a  bankrupt*  On  the  2d  December,  1802, 
his  assignees  contracted  for  the  sale  of  the  estate  devised  to 
him  under  his  said  father's  will,  and  on  the  26th  of  Septem" 
ber,  1805,  they,  in  conjunction  with  the  commissioners 
under  his  commission,  conveyed  the  premises,  by  baigain 
and  sale  inrolled,  to  the  defendant,  who  was  shortly  after 
admitted  in  the  manor  court  under  that  bargain  and  sale. 
Previous  to  this  conveyance,  namely,  in  Jpril,  1803,  the 
said  Paul  Spencer  died,  having  never  been  admitted  to  the 
estate,  and  leaving  fVilHam  Spencer,  the  lessor  of  the  plain- 
tiff, the  only  son  of  his  body  him  surviving.  The  question 
for  the  opinion  of  the  Court  was,  whether  any  and  what 
interest  passed  to  the  defendant  by  the  bargain  and  sale 
executed  to  her  by  the  assignees  of  the  bankrupt  after  his 
death? 
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Storks,  for  the  lessor  of  the  plaintiff,  now  contended,  that 
the  bargain  and  sale  by  the  commissioners  did  not,  under" 
the  circumstances  of  this  case,  divest  the  estate  from  the 
bankrupt's  son,  and  referred  to  the  statute  21  Jac.  1.  c.  19« 
s*  12.  This  was  only  an  estate-tail ;  the  fee  was  never  ii^ 
the  bankrupt ;  he  was  never  admitted  to  the  copyhold  under 
the  will ;  and  was  therefore  in  no  condition  to  bar  the  re- 
mainders-man :  and  the  power  of  sale  given  by  that  section 
to  the  commissioners  was  limited  to  such  estates  as  the 
bankrupt  could  cut  off  the  remainder-pian  from.  This  estate 
was  in  the  situation  of  property  acquired  after  the  bank- 
ruptcy, and  was  therefore  within  the  principle  laid  down  in 
Doe  V.  Mitchell  (a);  and  the  statute  1  Jac.  1.  c.  15.  s.  17, 
which  statute  gives  the  commissioners  power  over  such  pro- 
perty only  as  is  in  die  bankrupt  at  the  time  of  the  bank- 
ruptcy :  and  even  the  subsequent  statute  of  21  Jac,  1.  c.  19/ 
does  not  extend  their  power  of  sale  beyond  the  life-time  of  the 
bankrupt.  Estates  conditional  are  indeed  within  the  mean- 
ing of  the  latter  statute ;  but  this  is  not  an  estate  condi- 
tional— there  Is  no  custom  to  entail  found  in  tliis  manor; 
and  therefore  the  common  law  rules  of  descent  must  prevail. 
This  was  decided  in  Denn  v.  Spray  (b).  It  is  allowed,  on 
all  sides,  that  the  bankrupt  in  this  case  was  never  admitted 
into  the  estate;  the  estate  therefore  never  vested  in  him; 
he  had  no  power  of  disposal  over  it  himself;  and  could  con- 
sequently transfer  no  such  power  to  his  assignees.  The 
case  of  Vernon  \.  Vernon{c)  clearly  established  this  prin- 
ciple ;  and  upon  that  ground  the  lessor  of  the  plaintiff  was 
entitled  to  the  judgment  of  the  Court. 

H.  Cooper i  for  the  defendant,  insisted,  that  the  fee  passed' 
to  the  defendant  under  the  bargain  .and  sale  by  the  commis-^ 
sioners,  and  that  the  bankrupt's  estate  was  divested  by  the 
conveyance  executed  to  her,  although  subsequent  to  his  deathv 

(a)  2  M.  &  S.  446.  (h)  X  T.  R.  474.  (c)  7  East,  8. 
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The  ISEliz.  c.J.  s.ll,  gave  commissioners  power  to  dis«        1822. 
pose  of  the  copyhold  estates  of  bankrupts,  and  although  the  iJ^ 

1  Jflc.  1.  c.  15.  8. 17)  does  not  mention  copyholds,  yet  the  ^' 

case  of  Crisp  ▼.  Pratt  (a),  decided  that  copyholds  are  within 
the  purview  of  both  those  statutes.  The  only  real  question  in 
this  case  was,  whether  the  conunissioners  possessed  the  power 
of  disposal  after  the  bankrupt's  death,  and  the  last  clause  of 
the  1  JacA,  seemed  clearly  to  give  them  that  power.  It  was 
said,  that  the  present  case,  however,  is  not  within  the  subse* 
quent  statute  of  21  Jac.  1.  c.  19i  but  that  statute  expressly 
refers  to  all  estates  comprised  within  the  former :  its  very 
expressions  correspond  with  those  in  the  before^mentioned 
acts,  and  it  is  to  be  construed  in  a  manner  the  most  beneficial 
posuble  to  the  creditors.  With  regard  to  the  argument,  that 
the  bankrupt  had  never  been  admitted,  it  had  been  decided 
m  Gyppin  v.  Bunney  {b\  and  other  cases,  that  tlie  admis- 
sion to  a  copyhold  of  the  tenant  for  life,  was  in  fact  the 
admission  of  all  who  had  estates  in  remainder.  Upon  this 
authority  the  estate  was  in  the  bankrupt  at  the  time  of  his 
death,  by  his  bankruptcy  it  vested  in  his  assignees,  and  the 
bargain  and  sale  by  the  commissioners  and  the  assignees  was 
a  valid  transfer  within  all  the  statutes,  and  must  c^erate  to 
pass  the  fee  to  the  defendant. 

Abbott,  C.  J. — I  am  of  opinion,  that  an  estate  in  fee 
passed  to  the  defendant  under  the  bargain  and  sale  by  the 
commissioners.  Tlie  effect  of  the  will  clearly  was  to  give 
the  bankrupt  a  fee-simple  conditional  if  he  survived  his 
mother  ;  he  did  so  survive,  and  had  a  good  title  to  the  pre- 
mises. Under  the  statute  13  Eliz,  c.  7.  s.  1 1,  the  commis- 
sioners had  power  to  sell  the  estate  of  the  bankrupt  during 
his  life,  but  not  after  his  death ;  but  this  power  was  enlarged 
by  the  statute  21  Jac.  1.  c.  15.  s.  17,  which  enabled  them 
to  sell  after  the  bankrupt's  death,  and  under  that  latter 
statute  the  commissioners  in  this  case  were  clearly  empow* 

(a)  Cro.  Car.  649.  (6)  Cro.  Eliz.  504. 
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ia22.  ered  to  sell,  if  copyholds  can  be  considered  as  induded  in  ita 
provisions.  Now,  as  the  former  statute  is  expressly  referred 
to  by  the  btter,  the  fair  construction,  I  think,  is,  that  the  latter 
comprises  aH  the  different  species  of  estate  comprisedin  tlie 
former,  nhich  mrill  bring  copyholds  mthitf  the  scope  of  the 
21  Jac.  ]  •  c.  19*  But  in  addition  to  this,  I  thinks  there  is  an 
express  decision  in  point.  In  the  case  of  Cri^  v.  Pfaii{a\ 
all  the  four  Justices  agreed  that  copyholds  were  withm  the 
intent  and  view  of  these  statutes,  for  being  in  the  first 
statute,  and  the  subsequent  ones  being  made  in  confirmation 
of  it,  they  ought  to  be  expounded  liberally,  and  shouM  be  so 
construed  to  make  as  strong  provisioB  as  they  can  against  the 
bankrupt.  Upon  these  grounds,  I  am  of  opiaioup  that  the 
present  case  is  within  the  statutes,  and  that  the  bargain  and 
sale  by  the  coounissioners  was  a  valid  one* 

Bayley,  J. — 1  thittk  the  question  as  to  thevalidity  of 
a  sale  by  the  comaaisaioners  after  the  death  of  a  tenant  in 
tail,  does  not  arise  here.  The  estate  in  question  is  copyhold, 
and  it  is  not  ahewn  that  there  exists  any  custom  in  the  manor 
to  entail  copyholds,  therefore  it  is  an  estate  in  fee*simple 
conditional,  which  the  party  seised  had  the  same  power  to 
alienate  as  if  it  had  been  an  estate  in  tail,  and  that  power, 
1  think,  extended  to  the  commissioners  after  his  death.  The 
1  Jac.  1.  c.  15.  s.  17,  was  made  to  entail  lands,  and  diough 
the  party  inight  under  that  statute  suffer  a  recovery,  yet  the 
commissioners  could  not  compel  him  so  to  do,  and,  there- 
fore, could  not  make  a  conveyance  of  entailed  lands :  this, 
however,  the  legislature  thought  unjust,  and,  therefore, 
afterwards  gave  them  that  power.  It  b  said  the  bankrupt 
was  never  admitted,  and  therefore  that  there  never  could  be 
any  legal  estate  ^ther  in  hint  or  in  the  commissioners ;  but 
I  think  his  admission  was  not  necessary,  for  he  was  a  com« 
plete  tenant  without.    I  think  the  sale  was  valid. 

(a)  Cro.  Car.  549. 
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HoLROTD,  J. — I  am  of  opinion,  that  the  estate  passed        X822. 
to  the  defendant  under  the  sale   by  the  commissionefs,  al-         i>ob 
though   executed  after  the  death  of  the  bankrupt.    It  is       clabk. 
quite  clear,  that  (he  admission  of  the  tenant  for  life  is  the 
admission  of  the  person  in  remainder :  it  does  not  indeed 
operate  so  as  to  bar  the  lord  of  his  fine,  but  it  gives  the 
tenant  for  life  a  good  title.    Hen  the  21  Jac,  \,  gives  the 
commissioners  in  diis  case  a  power  to  dispose  of  the  bank- 
rupt's estate  after  his  death,  it  being  an  estate  In  fee-simple 
conditional:  whatever  the  bankrupt  could  dispose* of  him- 
self during  his  life,  they  had  power  to  dispose  of  after  his 
death.    I  think  the  judgment  of  the  0>urt  must  be  for 
the  defendant. 

Best,  J. — There  is  no  custom  proved  in  this  manor  to 
entail  lands,  and  the  estate  in  question  is  clearly  a  fee-simple 
conditional.  The  bankrupt  might  have  disposed  of  it  in 
his  life-time,  and  so  also  under  the  statute  of  Elizabeth  might 
the  commissioners.  But  the  statute  of  Jama  extended 
their  power  to  the  sales  of  estates  after  the  death  of  bank- 
rupts, and  die  only  remaining  question  is,  whether  that  sta- 
tute comprises  copyholds.  I  have  no  doubt  that  it  does ; 
it  makes  no  mention  of  any  particular  tenure,  it  speaks 
generally  of  lands  in  terms  similar  to  those  of  the  statute 
of  Elizabeth.  1  am  of  opinion,  that  this  case  is  completely 
within  the  statutes,  and  that  the  sale  by  the  conmiissioners  / 

was  perfectly  legal. 

Judgment  for  the  defendant. 


VOL.  I. 


50  CASES  IN  THE   KIKG'S  BSNCBT, 

1822, 


Tutidayt  ChBBRY  V*  PoWELL,  £sq.  M.  P. 

January  $9. 

The  mere  X  HE  plaintiff  declared   in   debt  against   me   defendant 

practice  of  tiie  having  privilege  of  parliament,  on  his  recognizance  as  bail 
pleadable ;  of  E.  T.  Phelp,  and  stated  the  judgment  recovered  by  the 
where  bait  plaintiff  in  this  Court  against  die  latter  for  the  sum  •  of 
S^Vre^omi-  ^^^^'  ^^^'  '^^  defendant  pleaded  that  plaintiff  ought  not 
sance  pleaded  to  have  or  maintain  his  action,  because  after  the  recovery  of 
was  daly  Bned,  the  said  judgment,  and  before  the  exhibiting  of  the  bill  of 
Scd'ligiiuSt^  plaintiff  against  hun,  no  writ  of  capias  ad  satisfaciendim 
the  principal  ^^  July  sued  out  or  prosecuted  out  of  the  said  Court,  &c. 
the  custom  against  the  said  E.  T.  Phelp,  upon  the  said  judgment,  and 
of  the  Court,  duly  returned  in  the  said  Court  as  according  to  law,  and  the 
thaiMh^J^t^  custom  of  the  said  Court  there  ought  to  have  been.    The 

should  Ue  in  plaintiff  replied,  that  after  the  recovery  of  the  said  judgment 
thesheriff's       ^    .        _,\       '      ^    .         ,         ,»..      ,  j.ii  - 

office,  four       aganist  Fnelp,  and  before  the  exhibitmg  tlie  said  biil^  to  wit, 

Ita^retnrn  [L    on  the  14th  day  of  June^  in  the  second  year,  &c.  the  plain- 
Held,  ^de-    tiff  sued  out  a  writ  of  capias  ad  satisfaciendum  upon  the 
this  was  a  bad  said  judgment  against  the  ssiA  Phelp,  directed  to  the  sheriff 
*  of  Middlesex,  &c«  returnable  on  the  morrow  of  the  Holy 

Trinity,  by  which  writ,  &c.  (setting  it  out)  to  which  the  said 
sheriff  returned  non  est  inventus,  as  by  the  said  writ  of  capias 
ad  satisfaciendum,  and  the  return  thereof  duly  ai&led  of  record 
in  the  said  Court,  &c.  more  fully  appears.  The  defendant 
rejoined,  that  although  the  said  ^rit  was  returnable  on  the 
morrpw  of  the  Holy  Trinity,  and  was  delivered  to  the  sheriff, 
yet  it  was  not  delivered  to  the  sheriff,  or  lodged  in  the  office 
pf  the  said  sheriff,  until  or  at  any  time  before  the  said  14th 
of  June,  To  this  the  plaintiff  demurred  that  the  rejoinder  is 
a  departure  from  the  plea,  inasmuch  as  the  defendant  in  his 
said  plea  avers,  that  no  writ  of  capias  ad  satisfaciendum  had 
been  duly  sued  out,  and  returned,  and  in  his  rejoinder  ad- 
mits, that  the  said  writ  was  duly  sued  out,  and  returned,  but 
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altempto  to  invalidate  the  proceeditigs  by  a  collateral  mat^ 
ler,  and  also  that  the  defendant  by  his  rejoinder,  attempts  to 
plead  and  put  In  issue  matter  of  practice  of  the  Court 
merdy.  Sac. 

Parke,  in  support  of  the  demurrer.  This  rejoinder  is 
deariy  bad  on  two  grounds.  First,  there  b  a  departure 
from  the  plea  pleaded,  and,  second,  the  matter  ccwtained 
in  it  being  a  mere  irregularity  in  practice,  although  it  might 
have  furnished  a  ground  for  an  application  to  the  Couit  to 
set  aside  the  proceedings  against  the  defendant,  yet  it  cannot 
be  taken  advantage  of  by  pleading,  because  the  practice  of 
the  Court  is  not  pleadable.  A  Court  of  Error  cannot  take 
cognizance  of  the  mere  practice  of  another  Court.  He 
referred  to  Elliot  v.  Jjune  {a),  as  an  authority  in  point, 

R.  V.  Richards,  contri.  The  practice  of  the  Court  re-  ^ 
quires  that  the  writ  of  ca»  9a.  before  the  bail  can  be  charged, 
flhould  be  lodged  in  the  sheriff's  office  four  entire  days  at 
least  before  its  return,  and  as  the  rejoinder  in  this  case 
shews  that  the  ca.  sa.  mentioned  m  the  replication  was  not 
so  lodged,  there  is  no  departure  from  the  plea;  but,  on  the 
contrary,  it  is  fortified  by  the  rejoinder.  As  to  the  second 
ground  of  demurrer,  the  case  'of  Dudlow  v.  Watchom  (6)  b 
directly  in  point.  That  case  was  very  similar  to  the  present, 
and  precisely  the  same  objection  was  taken,  yet  it  was  thera 
held  by  Lord  Ellenborough,  C.  J.  that  the  practice  of  the 
Court  is  pleadable  where  the  very  merits  of  the  case  depend 
upon  it,  and  they  do  so  here.  Unless  it  can  be  shewn  that 
that  authority  has  been  since  over-ruled,  it  seems  dedsive 
of  the  question. 

Per  Curiam,  The  principal  point  in  thb  case,  namely, 
whether  matters  of  mere  practice  are  pleadable,  seems  to 
OS  not  to  be  arguable.    If  there  was  any  irregularity  in  the 

(«)  1  WOfl.  S34.  {h)  16  Salt,  S9. 

n  £ 


CHntrr 

V. 
POWEIX. 


ia22.  pMXMsSsagfi  to  «btam  jadgBMtt,  ipp&ctdon  should  have 
been  mtde  %o  ibb  Court  to  flet  aside  the  judgment  for  such 
irfegularify.  Thecase  of  Ellioi  v.  Lane  appears  to  be  an 
audiority  upon  this  point,  and  we  ought  to  adhere  to  it. 
Hie  present  case  is  distinguishable  from  Dudhw  v.  Watchom, 
because  d^re  the  writ  iqipeared  to  have  issued  in  a  wroiq; 
couaty,  and  the  verj  merits  of  the  case  might  depend  upon 
Ibevane;  but  not  so  faere^  becanse  this  is  merely  matter 
•f  piactiee.  How  is  a  Court  of  fin-or  to  know  whether  a 
writ  should  lie  four  dsys  <er  nx  days  in  ihe  sheriff's  office  I 
Mere  pmctice  is  certainly  not  pleadable. 

Judgment  for  the  {plaintiff  on  denmrrer. 


Doe,  on  the  Demise  of  Elizabeth  Liveesagc  v. 
Jos-EPB  Vaughan  and  John  Walker. 

^ute^^h''**  ^  ^^^  ^*^  ^^  action  of  ejectment  to  recover  a  messuage 
neptoew  Jokm  and  premises,  called  The  Golden  Lion  Inn,  situate  at  Nenh 
from  and  after  costk-under-Lyne,  in  the  county  of  Stafford.  The  cause 
wt^^S^d  came  on  to  be  tried  before  Park,  J.  at  the  last  Lent  Assizes 
evenf  the  ekUd    for  {he  county  of  Stafford,  when  a  verdict  was  fottud  fof 

and  dkOdren  of  ^  f     ^ 

the  saidJoAN,  the  lessor  6f  the  plaintiff,  sutject  to  the  opinion  of  die 
JSS'ol^to    Court  on  ihefoDot^itig  case: 

be  begotteo, 

ordn^iten:  TkonuLs  Livefsage  being  seised  in  fee  of  the  pranises>iti 
^  tLTto  question,  on  the  6lh  of  December,  1788,  made  his  will  duly 
^*"J!!^^  executed  and  attested  to  pass  real  estates.    The  question 

in  conmon  tm  r  ^ 

«9M<^«]M      raised  in  aigument  was  upon  the  construction  of  the  follow- 

tiont;  and /or   ing  pdssage  of  faiswill:  ''  First,  I  give  and  devise  dl  that 

SSJtfmySSn  i^essuage,  bin^gage^  tenement^  er  dwelHi^-house,  Btanfliog 

light  hein  for 
ever :" — Held, 
that  the  childrea  of  Joikii  took  oatr^^'^^te  for  life,  and  not  an  oslats'tail. 


Walksk. 


HIJLART  TSRM^  SKCOND  0£0.  IV.  ^ 

and  beu^  in  Newauth'Wider'Iyne  aforesaid,  now  ia  ^  the        1822. 
holdii^  of  Mr.  John  Harrison,  with  the  biewfaouse^  coat       ^"^dok*^ 
house,  stable,  necessary-house,  and  that  part  of  the  yard  «• 

now  held  and  enpoyed  therewith  as  and  for  a  garden,  with  _  and 
the  use'  of  the  yard  in  common  with  my  other  house,  itt  my 
po8sessi<Ni,  and  all  other  rights  used  therewith,  unto  my 
brother  Jocepft  Idversage,  and  his  assigns,  for  and  dt^ing 
the  term  of  his  natural  life,  and  from  and  after  his  decei^se 
I  give  and  devise  the  said  messuage,  buigage,  tenement,  or 
dweUing-hoose,  with  their  and  every  of  their  appurteiiances 
so  before  given  and  devised  oy  me  to  my  said  brother  Joufh 
for  life,  unto  my  nephew  Joh»  Uventtge,  and  his  assigns, 
for  and  during  the  term  of  his  natural  Bfe,  and  from  and 
after  his  decease  wUo  all  and  every  the  child  amd  children  rf 
the  said  Jdhn  Liversage,  lawfully  begotte9,  or  to  be  begoHem, 
whether  sons  or  daughters,  they,  if  more -than- one,  to  take  as 
tenants  in  common,  in  equal  shares  and  proportions ;  and  for 
want  of  *  such'  issue,  to  my  own  right  heirs  for  ever  J* 
The  testator  further  devised  to  his  ssud  nephew  JaAn,  an 
estate  in  fee  in  a  dwelling-house^  with  the  appurtenances, 
tttuate  in  Back  Lane,  in  Newcastle<mder^I^e ;  to  his 
nephew  Robert  Liversage,  he  gave  an  estate  for  life  in  an- 
other dwelling-house,  with  the  appurtenmces  in  the  holding 
of  JoAn  Harrison,  with  lemaiader  to  all  and  every  the 
child  and  children  of  the  aaid  Robert,  lawfiilly  begotten,  or 
to  be  begotten,  wheAer  sons  or  danj^iterB,  diey,  if  mofe 
than  one,  to  take  as  tenants  in  common,  in  equal  shares  and  . 
proportions,  and  for  want  of  such  issue,  Ihen  to  his  own 
right  heirs  for  ever;  to  his  said  nephew  Robert  he  also  gave 
in  fee  a  common  town  field,  situated  in  Newcastle  afoi^e- 
said ;  to  the  said  Robert  he  also  gave  all  his  personalty, 
with  certain  exceptions,  he  paying  all  hb  debts,  funeral, 
and  testamentary  expences.  He  then  devised  in  fee  respec- 
tively other  houses  to  his  nieoes  jinn,  Sarah,  and  Mary, 
and  made  specific  dispositions  of  certain  articles  of  fumi- 
ture^  and  thoo  directed  the  division  of  a  sum  <^  60/.  due  to 
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him  from  the  estate  of  a  Mr.  Thomas  Smith,  to  be  diTided 
amongst  his  nephews  and  nieces  as  therein  specified,  con- 
cluding by  appointing  his  said  brother  Joseph  Uvenage, 
and  his  nephews  Robert  and  John  lAversage,  to  be  his 
executors. 

TTie  testator  died  on  the  27th  of  June,  1797,  so  seized 
of  the  premises  in  question^  without  altering  or  revoking 
his  said  will.  Joseph  Liversage  died  in  the  life-tune  of  the 
testator  on  the  «9th  of  June,  1791.  At  the  time  of  the 
testator's  decease,  Robert  Liversage  was  his  heir  at  law, 
being  the  eldest  son  of  Joseph,  the  testator's  brother.  On 
the  1st  of  March,  1798,  Robert  Liversage  made  his  will, 
"and  gave  his  real  estate,  of  what  nature  or  kind  soever,  whe- 
ther in  possessioni  reversion,  remainder,  or  odierwise,  to- 
gether with  all  his  personal  estate,  for  life  to  his  sister  Etiza- 
heth  Liversage,  and  from  and  after  her  decease  he  gave  the 
same  real  and  personal  estate  to  his  sisters  Mary,  the 
wife  of  William  Hall,  and  Sarah,  the  wife  of  Thomas  Had- 
ley,  to  take  in  equal  moieties  as  tenants  in  common,  during 
their  respective  natural  lives,  and  on  the  death  of  either  of 
them,  he  gave  the  moiety  of  her  so  dying  to  be  equally  di* 
vided  amongst  all  and  every  her  children,  whether  sons  or 
daughters,  and  the  heirs  of  their  bodies  lawfully  issuing; 
«uch  cliildren,  if  more  tlian  one,  to  take  as  tenants  in  com- 
mon, and  if  but  one,  then  to  such  oaly  child,  it  being  his 
mind  that  Uie  children  of  his  said  sisters  should,  on  the  de- 
cease of  their  respective  mothers,  take  their  said  mothers 
share  of  what  be  had  before  given.  Robert  Liversage  died- 
on  the  6th  of  February,  1799»  without  altering  or  revoking 
his  will.  John  Liversage  entered  into  the  possession  of  the 
premises  devised  to  him  by  the  will  of  die  said  Thomas 
Liversage,  and  afterwards  married  a  person  named  Bailey, 
who  died  in  the  year  1799-  In  the  year'  1800  the  said  John 
Liversage  died,  leaving  two  daughters,  Ann  and  Elizabeth, 
him  surviving.  Elizabeth,  the  youngest  daughter  of  the 
3aid  John,Liversage,  married,  but  died  a  minor  on  the  26tfa 
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of  Jifly,  1810,  leaving  her> husband  and  one  child,  her  sof*        1922. 
viviog.    This  child  died  in  about  a  fortnight  after.     Ann,      '^'^^^^ 
the  eldest  daughter^  married  the  defendant  Joseph  Faughan,  «. 

and  is^still  living.  Upon  the  death  of  Elizabeth,  the  and 
youngest  daughter,  the  defendant  Faughan,  and  his  wife  '^^^'Xaiu 
took  possession  of  the  whole  of  the  premises  devised  to 
John  Livenage,  and  afterwards  by  deed  of  feoffment,  dated 
ISth  December,  1814,  and  fine,  with  proclamations  of 
Hilary  Term,  1815,  conveyed  the  premises  to  one  Richard 
Richard$on  m  fee,  to  such  uses  as  the  said  Joseph  Faughan 
should  by  deed  or  will  appoint,  and  in  default  thereof,  to 
Joseph  Faughan  for  life,  afterwards  to  the  use  of  Alexander 
Oliver,  and  his  heirs,  during  the  life  of  Faughan,  in  trust 
for  the  said  F^aaghan,  and  his  assigns,  reminder  to  the  use 
of  Faughan,  and  his  heirs  and  assigns  for  ever.  And  after- 
wards, by  deeds  of  lease  and  release,  dated  13th  and  14th  * 
February,  1815,  the  release  made  between  Josqfh  Faughan 
and  his  wife,  of  the  one  part,  and  John  Walker,  of  the 
other  part,  in  consideration  of  ISO/,  then  owing,  and  100/. 
at  that  time  advanced,  and  any  further  sums  not  exceeding 
430/.,  which  should  be  advanced,  the  said  Joseph  Faughan 
under  the  power  contained  in  the  said  deed  of  feofiment,  as 
a  security  by  way  of  mortgage,  conveyed  the  said  premiss 
to  the  said  John  IValker  in  fee,  subject  to  redemption,  oa 
payment  of  the  said  sum  of  230/.  and  interest,  and  all  other  ' 
sums  not  exceeding  430/.  and  a  recovery  was  suffered  of  the 
premises  in  Michaelmas  Term,  1815,  to  the  use  of  the  said 
John  fValker,  for  the  better  securing  the  said  money  so  ad- 
vanced and  to  be  advanced.  The  defendant  Walker  is  at 
preseiit  in  receipt  of  the  rents  and  profits  of  the  premises 
under  and  by  virtue  of  the  above  conveyance.  In  Hilary 
Term,  1815,  the  defendant  Fat^Aan  and  his  wife  levied  a 
fine  sur  conuzance  de  droit  come  ceo,  &c.  of  the  said  pre* 
mises.  The  last  proclamation  on  this  fine  took  place  in 
Michaelmas  Term,  1815.    The  declaration  in  ejectment  was 
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iwa.        deBvered  on  die  19th  of  January^  18«1,  and  before  lite  day 
Doi         of  the  demise  hid  in  the  declaration,  the  lessor  of  the 
Vauohah     P^^^tifF  duly  mttde  an  entry  on  the  said  premises  to  avoid 
and  ^       the  said  fine.    The  qnestion  for  the  opinion  of  the  Conrt  is, 
nvhether  the  lessor  of  the  plaintiff  be  entitled  to  recover  the 
whole  of  the  premises,  or  a  moiety  thereof-     If  the  Court 
should  be  of  opinion  that  the  lessor  of  the  plaintiff  is  en** 
titled  to  recover  the  Mrhole  of  the  premises,  the  verdict  to 
Stand.     If  only  a  moiety,  the  verdict  to  be  reduced  accords 
ingly ;  and  if  tfie  Contt  is  of  opinion  that  the  ejectment 
cannot  be  maintained  for  any  part  of  the  premises,  a  non- 
suit to  be  entered. 

Campbett,  for  Ae  lessor  of  the  plaintiff,  contended,  that 
onder  the  will  of  Thomas  Lroenage,  the  two  daughters  of  John 
tavtnage  took  only  estates  for  life :  that  therefore  on  the 
death  of  the  daughter  Elizabeth  her  moiety  of  the  premises 
ve^ed  in  die  lessor  of  the  plaintiff,  under  the  will  of  Robert 
lAversage;  and  that  the  life  estate  of  the  daughter  Ann^ 
in  the  other  hioiety,  was  forfeited  by  the  fine.  The  ques- 
tion in  this  case  arises  upon  the  construction  of  that  part  of 
ThoniM  Liversage^B  will,  which  devises  as  follows : — **  And 
from  and  after  his  {Joseph  lAversageS)  decease,  I  give  and 
devise  the  said  messuage,  burgage,  tenement,  or  dwellings 
house,  with  their  and  every  of  their  appurtenances  so  be- 
fore given  and  devised  by  me  to  my  said  brother  Joseph 
for  life,  unto  my  nephew  John  Liversage  and  his  assigns, 
for  and  during  the  term  of  his  natural  life ;  and  from  and 
(fftet  his  decease  nnto  alt  and  every  the  child  and  cMldren 
of  tht  said  John  liversage  lawfully  begotten,  or  to  be  begot-t 
ten,  whHher  ions  or  daughters;  they,  if  more  than  one,  to 
fake  as  tenants  in  common  in  equal  shares  and  proportions ; 
pfldfor  want  of  such  issue  to  my  own  right  heirs fgr  ever.** 
\l  is  perfectly  clear  from  the  plain  import  of  this  will,  that 
J)jp  f:)ii|dr^Q  of  J^f^l^  l'ip^^0^^  \9^^  P>?1^  an  estate  fof  Ijfp, 


1 


^ 
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and  not'n  estate  tail.    There  are  no  words  of  mberitnioe  to  {   1823. 


bit  children.    The  only  way  in  wfaidi  it  can  be  contended    I  ^|. 
diat  ^the  children  look  an  estate  tail,  is  by  shewing  that  the     |>     v. 
father  also  look  such  an  estate.    This  however  cannot  be,  and 

because  it  is  quite  .contrary  to  the  express  words  of  the  ^^^^** 
devise^  which  gives  him  only  an  estate  for  life;  and  the 
Court  cannot  by  any  force  of  construction  extend  the 
pbiin  inlentioa  of  fhe  testator.  It  cannot  be  contended 
with  effect,  diat  the  words,  "  for  want  of  mch  issue/'  will 
give  an  estate  taih  The  words  are,  not  **  to  John  Ltcer^ 
sage  for  life,  and  after  his  death  to  his  iuue;*'  but  *'  to 
John  Lipersage  for  life,  and  from  and  after  his  decease 
unto  all  and  every  the  child  and  children  of  the  said  John, 
Ifc.  whether  som  or  dat^hten;  they,  if  more  than  one,  to  ' 
take  as  tenants  in  common  in  equal  shares  and  proportions ; 
.and  for  want  of '  such'  issue  to  my  own  right  heirs  for  ever.^ 
The  words  **  child  and  children*'  are  words  of  purchase,  and 
not  words  of  entail.  Wyld£s  case  {a).  In  Goodm/n  v, 
Goodwyn  (ft)  it  was  held,  that  the  word  children  can  only 
be  a  designation  of  their  persons ;  and  there  being  no  words 
of  lunitation,  it  cannot  be  carried  further  than  for  life. 
There  is  a  great  distinction  between  '*  issu^*  and  '*  children^ 
The  latter  b  nomen.designatio  persona;  bat  the  former  is 
nomen  coliectivum.  King  v.  Melting{c).  This  case  is  clear 
law;  and  no  case  can  be  cited  in  which  it  has  been  ques- 
tioned. No  reliance  can  be  placed  by  the  defendant  on  the 
words  **  for  want  of  such  issue**  Certainly,  if  the  word 
^'^  issue**  here  used,  means  an  indefinite  failure  of  issue,  it 
might  raise  an  estate  tail  by  implication ;  but  if  it  means 
only  a  description  of  their  persons,  it  clearly  will  not;  and 
thjB  .children  could  ot4y  take  by  purchase.    For  this,  the 


(a)  6  Co.  16.  S.  C.  Imported  by  the  name  of  I(Uketrd§9h  t.  Yardktf^ 
Moore,  397. 
(6)  1  Ves.  sen.  S«7,  lee^MJice  v.  ftobinfion^  3  Mer|v.  393}  sad  Cowp.  $$9, 
l«)  1  Vent.  nc.  m. 
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1822.       caae  ot  Goodtqfu  v.  Croodwyn  10  expressly  in  point     The* 

^'^y^      word  *'  such**  is  a  word  of  reference  to  such  "  child  and 
Doc 
e.  children,"  and  is  ded   up  to  those  words  previously  used* 

^anT^"    and  cannot  by  any  possibility  be  carried  further.    In  Good' 

WxkKsm.     fig/it  V.  Dunham  (a)  Lord  Mansfield  says,  '*  The  words  *  in 

case  he  dies  without  issue*  being  tacked  to  the  preceding 

clause  (by  which  the  testator  had  devised  to  his  son  for  life, 

and  after  his  death  to  all  and  eveiy  his  children  equally,  and 

to  their  heirs),  must  mean  the  sapie  thbg  as  in  case  he  die 

without  cliildren/'     So,  in  SetUe  v.  Barter  {b),  the  words 

''  such  issue"  must  mean  such  children  as  the  testator  had 

before  mentioned.    Evom  v.  Attley(c)  is  also  in  point*    In 

Denn  v.  Page  (d),  the  words,  '*  for  default  of  such  issue," 

only  mean  the  issue  mentioned  beforet    Foster  v.  Lord 

Romneyie)  ruled  the  same  point;  for  that  th$  words  ^' for 

default  of  such  issue"  refer  to  the  son  or  sons  previously 

mentioned  in  the  devise.     Hay  v.  Lord  Coventry  (f)  goes 

also  to  the  same  pomt.    All  diese  are  authorities  to  shew, 

first,  that  **  child  and  children"  are  words  of  purchase ;  and, 

second,  that  the  word  "  such"  must  be  referred  to  those  words, 

30  as  to  shew  that  the   testator  meant  the  persons  to  take, 

were  to  take  estates  for  life  only,  and  not  estates  tail*    The 

defendant  will  probably  rely  mainly  on  Doe  v.  Jesson  (g\ 

which  was  afterwards  carried  to  the  House  of  Lords;  but 

that  case  is  totally  different  from  this.    In  that  case  there 

were  the  words  *'  heirs  of  the  body,"  which  ex.  vi  termini 

would  give  an  estate  tail. 

Puller,  contri. — ^The  proposition  to  be  made  out  on  the 
part  of  the  defendants  is,  that  John  Liversage,  or  his  chil- 
dren, took  an  estate  tail  under  the  will  of  the  testator.  To 
establish  this,  it  is  necessary  to  look  at  the  general  scope 

(a)  1  DoagU  264.  (e)  11  East,  594. 

(6)  2  Bos.  Si  Pol.  485.  (/)  S  T.  R.  83. 

(c)  3  Burr.  1570.  (^)  5  MauU  ^  SeL  95. 
(i)  11  East,  603,  D.  6. 


Walkbb. 
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aud  object  of  the  wSl  with  reference  to  this  particular  estate^       1822. 

in  order  to  see  whether  that  was  the  intention  of  the*  tea-      ^^1^^ 

tator.    The  Court  will  not  construe  the  will  by  any  strict     .,    «• 

,  Vauohaw 

technical  rules,  but  treat  it  as  a  question  of  intention,  and  and 

if  it  can  see  that  such  was  his  intention,  they  will  give  it  its  ^ 
full  effect.  In  the  outset  it  appears  to  have  been  the  inten- 
tion of  the  testator  to  entail  this  estate,  by.  the  manner  in 
which  he  devises  it,  first,  to  his  brother  Joseph  for  life,  thea 
to  his  nephew  John  fcMr  life,  and  remainder  to  the  child  or 
children  of  the  latter,  and  in  default  of  children,  then  to 
liis  own  right  heirs.  If  it  was  not  the  intention  of  the  tes- 
tator to  entail  the  estate  on  the  issue  of  his  nephew,  why 
devise  it  in  the  manner  thus  specially  declared  in  his  will  i 
The  will  may  be  inartificially  framed  in  this  respect,  but  his 
intention  to  entail  the  property  upon  his  nephew's  issue  is 
plainly  to  be  collected  from  the  words,  *'  and  from  and  after 
his  decease  unto  all  and  evei^  the  child  and  children  of  the 
said  John  Livenage  lawfully  begotten,  whether  sons  or 
daughters;  they,  if  more  than  one,  to  take  as  tenants  in 
common,  in  equal  shares  and  proportions ;  and  for  want  of 
such  issue  to  my  own  r^ht  heirs  for  ever."  Now  it  must  not 
be  forgotten,  that  at  the  time  this  will  was  made,  the  objecta 
to  take  under  it  were  not  in  esse,  and  therefore  the  testator 
could  Jiot  use  the  word  children  as  a  designaiio  persona,  but 
as  a  nomen  collectivum,  tantamount  to  the  word  **  issue." 
If  this  be  so,  it  cannot  be  doubted  that  the  testator  meant 
that  the  issue  of  his  nephew  should  t^e  an  estate  tail,  and 
in  default  of  such  issue,  then  that  the  estate  should  go  over 
to  his  own  right  heirs.  This  is  plainly  to  be  collected  from 
the  whole  frame  of  the  will.  No  case  is  to  be  found  in 
which  the  word  "  children"  has  been  used  by  a  testator 
before  issue  bom,  and  followed  by  the  word  "  issue,''  where 
the  Court  has  said  ^  that  a  larger  estate  than  a  life  estate 
was  not  taken.  The  word  ''  cliildren"  must  have  a  laiger 
import  than  that  contended  for  on  the  part  of  the  plaintiff^ 


to 
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1822.  Ib  tkb  case,  it  is  followed  hy  tbe  word  ''  isMie/'  an^  in 
^"^^J^  manjr  cases  il  hss  been  boMen  diat  *'  issue''  is  a  word  oi 
'      f  •  inheritance,  and  is  the  same  as  *'  heirs."     But  it  has  been 

■nd  expressly  held,  that  **  children*'  is  compniiensive  enough  to 

Waulrm.  inckide  "  family/'  '*  descendants,"  and  '•  gFand-children.** 
Griffith  V.  Harruon  (a)^  Chapman  v.  Brown  (6),  and  Pitt  % 
Jackson {c)^  King  y.MeUing(d)*  The  cases  of  Seale  v. 
Barter  (e),  and  Pierson  v.  flickers  (/),  are  authorities  m 
favour  of  the  construction  now  contended  for.  in  the  latter^ 
the  testator  devised  all  his  freehold  and  copyhold  estates 
whatsoever,  situate  at  Belton,  with  their  appurtenances,  to 
his  daughter  Jnn,  and  to  tbe  heirs  of  her  body  lawfully  to 
be  begotten,  whedier  sons  or  daughters,  as  tenants  in  com- 
mon, and  in  default  of  such  issue,  then  over;  and  it  was 
held,  that  the  daughter  took  an  estate  tail.  So  the  cases  of 
Doe  v.  Je99on  (g),  Doe  v.  Applin  {h\  Doe  v.  Smith  (t),  Doe 
v.  Cooper  fjk),  Wharton  v.  Graham  (/),  Jloe  v.  Grew  (tn). 
King  V.  Burehall  (n ),  Davie  v.  Stevens  (o),  Middleton  v. 
Hodges  ip),  and  Doe  v.  Holmes  {q\  are  in  support  of  the 
principle  of  the  present  case.  Thb  case  is  distinguishable 
from  Hay  ▼.  Lord  Coventry  (r),  Evans  v.  Astley  («),  Denn 
v.  Page{t),  Foster  v.  Lord  Romney  (u),  Seale  v.  Barter  (v), 
Goodright  v.  Dunham  (r),  and  Goodwyn  v.  Goodwyn  (x),  be- 
cause in  all  those  cases  the  word  <'  such"  is  necessarily  tied 
up  to  the  word  **  issue \*  and  in  none  of  these  cases  do  the 
words  •*  child  and  children"  occur.  The  word  *•  children" 
does  not  necessarily  noean  the  first  race  of  children,  and  the 

(a)  4  T.  R.  737.  (n)  AmbU  379. 

(6)  3  Burr.  16i6.  (o)  1  Dougl.  321. 

<«)  2  Bro.  C.  C.  At.  (f>)  9  U0Q9I.  431. 

(rf)  1  Vent.  214.  «25.       '  (y)  3  WiU.  241. 

(«)  2  Bos.  H,  Pul,  485w  (r)  3  T.  R.  83. 

(/)  5  Eiist,  548.  («)  3  ««irr.  1570. 

(g)  b  Maul.  &  Sei.  9i»  (/)  11  East,  603» 

(A)  4  T.  R.  82.  (tt)  Ibid.  691. 

(i)  7  T.  R.  531.  (r)  2  Bos.  &  Pnl.  485. 

(Jc)  1  Eaat,  229.  (ir)  1  Doiigl.  264. 

</}  2  Bl.  Rei>,  1083.  {jg)  \  Vjcs.  sen.  227. 
{if)  2  Wils.  322, 
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QM  of  the  worda  **  sons  or  daughters/'  btfengthens  t^  pro-        185K2. 
positioB.      Here  the  words  are  not  tied  op   i>y  the  word 


Dob 
**  such/  because  it  is  qualified  by  tbe  word  **  issue,^  which  «. 

shews  that  the  word  "  children,"  is  used  as  a  nomen  pa-  ^m""^ 
siHut  in  die  same  sense  as  **  issue/'  aad  wiH  cany  an  Va<*k^^ 
estate  tail.  For  this.  Dacre  v.Dacreiu)  va^HodgCB  v« 
MiddlMion  {]i>\  are  authorities.  Indeed  this  case  sfleois 
hardly  distinguishable  from  the  latter.  There  the  testatrix 
derised  as  follows  : — ^  I  give  to  my  kinswoman  A.  M.  my 
bouse  and  lands  at  A.  H.  and  all  my  real  estate  in  the  parish 
of  B,  during  her  life,  and  at  her  death  to  her  childreu,  upon 
condition  that  she  or  they  constantly  pay  30L  a  year  for  a 
deq^man  to  officiate  in  my  chapel,  &c.  and  on  fEulure  of 
these  conditions  here  mentioned,  then  I  give  the  said  house, 
and  iands  to  my  own  heirs,  to  be  enjoyed  on  the  same  con- 
ditions ;  and  in  case  of  failure  of  children  of  my  said  kins- 
woman j1.  M.  then  I  give  the  house  and  lands  aforesaid  to 
lier  brother  G«  H*  and  his  children,  on  tbe  same  conditions.; 
and  in  case  of  failure  of  his  children,  then  I  ^ive  the  said 
house  and  lands  to  the  sisters  or  sister  of  the  said  A.  M. 
and  G,  H.  to  be  equally  divided  between  them,  or  their 
children  that  are  living  at  that  time."  Now,  in  that  case, 
the  Court  held,  that  the  first  devisee  took  an  estate  tail,  or  an 
estate  for  life,  and  remainder  in  tail  to  her  children.  On 
the  authority  of  these  cases,  and  of  Doe  v.  Webber  {c),  wliere 
the  words  ''  child  or  childsen"  were  iheld  to  be  synonymous 
with  **  issue,"  this  devise  wUl  give  an  estate  tail  to  the^hi^- 
dren  of  John  Lioereage,  and  consequently  the  defendants 
will  l>e  entitled  to  judgment 

Campbell,  in  reply,  was  stopped  by  the  Court. 

Abbott,  C  J. — ^I  am  of  opinion  that  the  lessor  of  the 
plaintiff  ds  entitled  to  retain  the  verdict  in  this  case.    I 

(«)  1  T.  R.  112.       (6)  2  DoogU  4S1.        (c)  1  Bam.  Sc  Aid.  7^5. 
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1822*       think  nothbg  more  than  an  estate^  Fot  life  was  intended  i<y 

^^^      be  given  by  the  testator^  to  the  children  of  his  nephew  John 

9.  Lhenase.    The  testator  probably  laboured  under  a  mistake 

Vavoham  .  . 

ami         not  unfrequent  with  persons  unacquainted  with  the  technical 

Walkkx*  hnguage  of  the  law,  as  to  the  import  of  the  words  he  used, 
and  that  he  thought  his  interest^  (though  in  fee-simple)  in 
his  house  and  land,  would  pass  by  the  same  words  as  a 
chattel  real  and  personal.  He  says,  ^  I  give  my  house  j1. 
and  that  part  of  the  yard  now  held  and  enjoyed  therewith  as 
and  for  a  garden,  mith  the  we  of  theyard^  in  common  with 
my  other  house  in  my  possession,  and  all  other  rights  used 
therewith."  He  thought  the  object  of  his  bounty  would 
take  that  house  for  life.  That  is  clear,  if  the  house  was 
upon  the  spot  in  question,  but  he  laboured  under  a  mistake 
as  to  the  legal  effect  of  the  words  he  used,  whatever  might 
be  his  intention  as  to  the  kind  of  estate  mtended.  In  this 
will  there  are  no. words  either  so  connected  with  the  thing 
devised,  to  shew  the  quantum  of  interest  he  intended  to 
pass,  or  so  connected  with  the  persons  in  whose  favour  the 
devise  is  made,  as  to  confer  an  estate  tail  on  the  children  of 
his  nephew.  In  the  case  of  Hodges  v.  Middleton  (a),  there 
were  words  reciting  what  the  quantum  of  estate  was  to  be, 
and  the  description  of  the  thing  given,  for  there  the  words 
were,  ''  my  house  and  lands  at  Arlborough  Hatch,  and  all 
my  real  estate  in  the  parish  of  Barking,  during  her  life,  and 
at  her  death  to  her  children,  &c.'^  Now,  in  the  case  before 
the  Court,  there  are  no  such  words  as  these,  descriptive  of 
the  quantum  of  estate  given,  nor  are  there  any  such  expres- 
sions applied  to  the  persons  who  are  the  objects  of  the 
testator's,  bounty.  It  does  not  say  that  they  are  to  take  an 
estate  in  fee.  There  are  not  the  words  '^  heirs  of  the  body," 
nor  any  other  words  equivalent  to  them.  The  persons  are 
described  to  be — **  all  and  every  the  child  and  children 
of  the  aeid  John  Liversage,  begotten,  or  to  be  begotten, 
whether  sons  or  daughters!^    I  cannot  be  sure,  (whatever  I 

(a)  t  Dougl.  431. 
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may  think  upon  the  subject)  that  under  the  denomination  of        1822« 
''  child  or  children,  whether  sons  or  daughters/'  the  testator      ^•'^n'"*^ 
intended  to  include  grand-children,  or  any  of  a  more  remote  «. 

description.  I  cannot  say  that  he  did  not  use  those  words  ^md^^ 
m  their  common,  ordinary,  and  popular  sense,  as  he  would  in  ^^u^a. 
speaking  of  the  immediate  descendants  of  his  nephew  John: 
^'his  child  or  children,  whether  sons  or  daughters/'  properly 
and  strictly  so  called.  I  think  the  words  by  which  the  pro- 
perty 18  given  over  to  his  own  right  heirs  for  want  of  such 
issue,  will  not  include  other  issue.  In  the  case  of  Foster 
T.  Lord  Romney  (a),  the  word  sons  must  refer  to  the  persons 
before  denominated  and  described ;  then  the  words  '*for  de* 
fauU  of  SUCH  issue**  will  mean  for  default  of  such  *'  son  or 
sons.''  If  that  word  such  had  not  stood  there,  the  absolute 
issue  or  right  heirs  of  John  would  by  implication  have 
taken  an  estate  tail.  So,  here  the  words  are  not  ''  for  waut 
of  issu^  but  for  '^  want  of  such  issue,"  and  that  word  such, 
has  relation  to  the  child  and  children  before-mentioned,  as 
the  child  and  children  of  John  Liversage*  It  appears  to  me, 
therefore,  that  an  estate  for  life  only  was  taken  by  JoAit 
Uversage^s  children  under  this  will^  and,  consequently,  that 
the  lessor  of  the  plamtiff,  as  the  devisee  of  the  heir  at  law, 
is  the  person  to  take. 

HoLROvn,  J.  (6) — I  am  of  opinion,  that  under  diis  will 
of  Thomas  Liversage,  his  nephew  John  took  only  an  estate 
for  life,  and  that  the  daughters  of  John  took  no  greater 
estate  than  their  father.  This  case  is  distinguishable  from 
several  of  those  which  have  been  cited  on  the  part  of  the 
defendants,  where  there  were  limitations  by  such  words  as 
weie  suflScient  in  themselves  to  give  an  estate  tail.  In  those 
cases  there  are  words  which  shew  that  the  testator  did  not 
intend  that  the  parties  should  take  by  way  of  inheritance, 
but  to  take  an  estate  tail,  anji  inasmuch  as  the  original  in* 
tention  of  the  testator  could  not  be  carried  into  effect  with* 

(a)  liEast,  594*  (&)  Bayliy^  J.  was  absent,  at  Cbambcrs, 
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1022.        oitt  ^ving  the  words  their  natural  signification,  it  was  held, 


P^^         that  if  the  words  which  were  used  were  tncomristent  with 

V.         the  original  intention,  and  as  bodi  could  not  be  earned  into 

and         effect,  one  must  be  sacrificed.     Unless  **  child  and  ckSdren" 

WALKsa*     Qm3^  i^  considered  as  a  nomen  coUectivumf  there  are  not 

suflScient  words  in  this  will  which  can  be  consCnied  to  give 

an  estate  tail  to  John  lAotnagt^n  ckiMrfn.    In  Wy^% 

case  (a)  it  was  held,  that  a  devise  to  a  man  and  his  children 

might  give  an  estate  tail  although  the  man  had  no  children^ 

and  there  were  no  persons  to  take  as  children  immedii^ly, 

and  no  person  that  could  take  in  remainder;  and,  thenefore^ 

^  the  word  children  was  considered  to  be  a  nomen  coUectivymf 

and  equivalent   to  the  word  issue ;  and  if  that  appearod 

to  be  the  case  here  I  think  an  estate  tail  would  pass  by  the 

limitation  over»    After  failure  of  issue  gentraUy,  an  estate 

tail  the^  might  arise  by  impUcatioi^  though  not  from  the 

other  words  in  the  willj  of  themaelsves.    But  it  appears 

to  me  to  be  quite  clear,  that  the  t^tator  did  not  mean 

to  use  the  w€irds  '^  child  and  children"  in  the  collective 

sense,  but  only  as  •designating  the  immediate  individual 

children  which  the  first  -devisee  for  Ufe  might  have.    He 

gives  the  estate  ''  to  his  nephew  JtoAn  lAversc^  and  hia 

assigns  for  life,  and  after  that  to  all  and  every  tke  child  and 

children  of  the  said  John  liversage,  lawfully  begotten^  or  to 

he  hegMen^  whether  dons  or  daughters :  they,  if  more  thdn 

one,  to  take  as  tenants  in  common  in  isqual  diares  and  pro* 

portions  ;  and  for  want  of  '  such  issue*  to  my  own  rig^t  heira 

for  ever.*^    It  is  dear,  that  when  he  speaks  of  **  sons  or 

dau^ters"  he  means  those  that  are  described  as  <'  child  and 

children,^  and,  consequently,  means  his  nephew's  immediate 

sons  or  daughters ;  particulvly  when  he  adds  *'  if  aiore  dian 

one."    He  is  ^videndy  'talking  of  those  vilio  are  ^first  to 

take,  and  oiotthose  who  afe'to  oome  in  perpetual  succession. 

If  ithere  be  but  one  child,  why^^  then  that  one  is  ^  take  the 

whole  estate,  but  if  moie  than  one,  then  they  are  to  take 

(a)  •<  Co.  17  b. 
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A$n  and  share  alike.  If  the  words  **  child  and  children'*  1B28, 
could  be  extended  to  grandchildren,  perhaps'  they  mi^t  ^"^^^j^' 
take  the  whole,  for  then  they  would  come  under  die  words  _.  v* 
in  a  collective  sense,  although  the  immediate  issue  of  John,  and 
only,  were  to  take.  It  appears  to  me,  to  be  perfectly  clear,  ^'•«»«* 
that  the  testator  by  his  will,  did  not  mean  the  words  "  child 
and  children  of  the  said  John  Idvenag^*  vx  a  collective 
sense,  but  meant  persons  who  were  to  take  by  purchase^ 
after  the  estate  for  life  given  to  John  Liversage  had  expired. 
I  think  that  his  children  only  take  by  purchase,  for  there  are 
no  words  of  limitation  over  to  them,  so  as  to  give  them  a 
further  estate  either  expressly  or  by  implication.  Now,  if 
the  testator  did  not  mean  his  nephew's  child  and  children 
only,  whatever  he  might  mtend  further,  so  that  the  estate 
diould  go  to  the  children's  children,  yet  as  he  mentioned 
**  sons  and  daughters'*  only,  he  could  not  by  these  words 
mean  to  give  the  estate  to  his  descendants  in  perpetuity,  and 
if  heluid  so  meant,  in  such  case  there  are  not  words  suf- 
ficient to  give  an  estate  tail,  because  the  words  of  limitation 
over  are  *•  and  for  want  of  such  issueJ^  Now  the  words 
**  such  issue"  must  mean  those  who  are  comprehended  in  the 
first  limitation,  that  is,  the  limitation  to  *'  child  or  children," 
and  cannot  be  construed  to  extend  to  any  other  class  of 
persons.  I  thmk,  therefore,  tliat  neither  expressly  nor  by 
implication,  aie  there  any  words  sufficient  to  give  either  the 
father  JoAit  Livenage  or  his  children,  estates  tail  in  remain* 
der;  and,  consequendy,  that  judgment  must  be  given  for 
the  plaintiff. 

BssT,  J. — ^I  am  of  opinion  that  John  lAversage  the 
fadier,  and  his  daughters  respectively,  took  estates  for  life 
only.  I  think  the  argument  here,  as  to  the  intention  of  the 
testator,  must  be  answered  by  what  is  said  by  Lord  Kenyan, 
in  Hay  v.  Lord  Coventry  (a),  vcltdt  sed  non  dixit.  1  am 
bound  to  say,  looking  at  the  plain  import  of  this  will,  that 

(«)ST.R.86. 
voi.  I.  B 
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1822.        nothing  was  given  to  John  Liversage  and  his  childltn  bift 
^'^^^      estates  for  life.    It  lies  upon  die  defendants  to  shew  that  the 
ff».  efaildren  took  an  estate  tail.    That  has  not  been  done.    Ther* 

and.  are  not  the  words  *'  heirs"  or  ''issue,^  as  were  found  m  many 
Waljccr.  ^f  ^g  ^gggg  which  have  been  cited  on  the  part  of  the  de** 
fendants ;  and  we  cannot  assume  that  (he  words  **  child  and 
children"  are  equivalent  to  **  heirs  or  issue.'^  The  case  of 
Seale  v.  Barter  (a)  b  verj  distinguishable  from  this.  Lord 
Alvanky  there  gives  the  key  to  the  words  ''  cluldren  lawfully 
to  be  begotten/'  there  used,  and  says,  that  in  that  case  they 
are  not  to  be  considered  as  words  of  purchase,  but  that  the 
intention  of  the  testator  was  to  give  his  estate  to  his  son  and 
the  issue  of  his  body  generally.  It  is  impossible  for  us  to" 
say  that  Ate  w6rds  *^  diild  and  cbildren*'  here  used,  are  not 
words  of  purchase,  under  a  limitation  giving  the  estate  to 
tile  child  and  children  as  tenants  in  common.  The  children, 
therefore,  can  only  take  as  purchasers.  This,  ther^ore, 
clearly  distinguishes  the  case  from  Seak  v.  Barter.  In 
Hodges  V.  Middkton  (6),  the  word  ^  heirs^  b  used  first,  and 
'*  children"  afterwards.  Now  *•  hdnT  b  a  very  effectual  word, 
and  cleariy  gave  all  the  testator's  real  estate  m  that  case. 
Under  these  circumstances,  I  think  dib  is  plainly  distio- 
gutshable  from  the  cases  cited  on  the  part  of  the  defendants. 
It  b  contended,  that  we  are  to  construe  the  word  '' children" 
as  ''  issue,"  and,  «»nseqttently,  that  tbe  words  ^  child  and 
children"  do  not  meidy  mean  the  immediate  descendants  of 
John  litenage  but  all  his  progeny  in  perpetuity.  If  the 
word  had  been  '^  issue**  without  the  word  **suckr  we  might 
certainly  have  given  it  that  signification  according  to  ibe 
doctrine  laid  down  in  Hay  v.  Lord  Coventry  (^c\  but  that  is^ 
not  the  ease  here.  Attending  particularly  to  the  authority 
of  Foster  v.  Lord  Romney  (d),  e(  Hay  r^  Coventry^  and 
Robiuson  v.  Robinson  (e),  I  chink  we  are  justified  in  saying 
tiiat  the  words  ''  child  and  children"  can  only  nCean  John 

(ii)  2  Bm.  Sl  PuL  4SS.  (6)  t  Von^.  431. 

(0  3  T.  R.  87.  ^  (d)  tl  East,  594.  (r)  1  Burr.  38. 
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Lhenage's  **  imm^duUe  childrei^"  and  the  word  "  such*'       182t» 
beiog  a  term  of  ^elatiop,  rjeferring  b^ck  to  the  words  '*  child         d^b 
and  children/'  it.  ipust  neoessajrily  Hiean  his  immediate  der     y    ^•' 
scendanta.     I  think  this  estate  was  not  to  go. over  ''  after  the  and 

general  failure  of  issue,''  but  to  go  over  "  after.failure  of  the 
immediate  children  of  the  first  tak^  ;'*  ai)d«  on  these  grounds, 
I  am  of  9pinion^  that  the  plaintiff  is  jsntitled  to  judgment. 

Judgment  for  the  plaintiff. 


DaoMFiELD  V*  Archer.  TkMrtday, 

Jojuuay  SI. 


X  HE  parties  in  this  case  had  cross  demands^  the  one  against  where  a  plain- 

the  other.    The  plamtiff  had  a  demand  of  19/.  19*.  lOjd.  dSlenawtltii 

and  the  defendant  had  a  demand  upon  the  plaintiff  for  13/.  ^|ff^^ 

The  plaintiff  arrested  the  defendant  for  the  whole  sum  of  knowiog  that 

the  latter  had 
19/.  I9s>  10|<^.  upon  an  affidavit  that  the  defendant  was  a  cross  de- 

justly  and  tirulj  indebted  to  him  in  that  sum.    At  the  trial  °^^J  ^^^^ 

he  recovered  a  verdict  for  the  sum  of  61.  19*.  lOid.  only;  ^j**®^'^^^'-> 

and  on  a  rule  obtained  by  the  defendant,  callmg  upon  the  trial  he  reco- 

plaintiff  to  shew  cause  why  he  should  not  have  his  costs  tersamonly: 

under  the  statnte  49  Geo.  S.  c.  46*  s.  3,  the  sum  for  which  J^^defen^rot 

be  was  arrested  not  having  been  recovered  by  the  verdict,  was  entitled  to 
,  .  ,     ,  ,  •  1  •       1  his  costs  under 

the   question  was,  whether  the  case  was  withm  that  sta-  the  statute 

tntp  4SGeo.Xc.46. 

™^*  8.  S.  having 

been  arrested 
and  held  to 
D.  jP.  Jones  shewed  cause  against,  and  Tindal  was  heard  bail**  without 

in  support  of  the  rule.  S."'*'"" 

Per  Curiam  (a). — Where  there  are  cross  demands  between 
parties,  and  the  balance  due  to  the  plaintiff  does  not  amount 
to  the  sum  for  which  the  defendant  may  be  arrested,  and 

-  (a)  Abb0U,  C.  J.  and  Best^  J.  were  absent. 

EQ 
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1822.  held  to  bail  limited  by  the  statute,  we  think  that  such  an 

Daoimnji  ^"^^^  ^  within  the  principle  of  the  third  section  48  Geo.  3, 

^    v«  c.  46,  and  must  be  considered  as  an  arrest^  ''  without  Wf 

aRCHSB 

reasonable  or  probable  cause."  If  we  were  to  hold  otherwise, 
the  most  Inischievous  consequences  might  ensue.  When  a 
plaintiff,  with  a  full  knowledge  that  a  defendant  has  a  set-off 
agamst  him,  which  will  reduce  the  balance  to  a  sum  for  which 
he  cannot  be  held  to  bail,  it  is  difficult  to  conceive  how  he 
can  consdentiously  swear  that  the  defendant  is  justly  and  truly 
indebted  to  him  in  the  larger  sum.  It  appears  to  us  that 
this  b  a  case  within  the  statute,  and  that  the  defendant  was 
arrested  without  any  probable  cause.  There  is  no  reason 
why  a  plaintiff  may  not  put  as  large  a*8um  as  he  pleases 
into  his  declaration,  but  he  cannot  conscientiously  swear 
that  the  defendant  owes  him  20/.  and  holds  him  to  bail  in 
that  sum,  when  he  knows  that  the  balance  of  accounts  is 
but  6/.  If  we  were  to  adopt  the  argument  in  this  case 
urged  on  the  part  of  the  plaintiff,  the  first  merchant  of  the 
city  of  London  might  be  made  a  bankrupt.  Suppose  there 
are  cross  demands  between  two  merchants  to  the  amount  of 
many  thousands  of  pounds,  and  it  happens  that  the  balance 
in  favour  of  the  plaintiff  is  no  more  that  5L  or  61.  is  it  to 
be  said  tiiat  he  is  at  liberty  to  arrest  the  party,  and  hold  him 
to  bail  for  the  whole  sum  on  his  own  side  of  the  account  I 
Surely  not.  If  this  were  so,  the  most  wealthy  merchant 
might  be  made  a  bankrupt,  because  it  would  be  impossible 
for  him  peihaps  to  procure  bail  to  tlie  amount  for  which  he 
was  arrested.    This  rule  must  be  made  absolute. 

Rule  absolute. 
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The  KiKO  V.  The  Justices  of  Nobvolk.  ThnnUy, 

f9U 


JL  HIS  yx^  a  rvle,  calling  on  tbe  Justices  of  NarfM  to  Jnstfetsi 

shew  cause  why  a  writ  of  mandamus  should  not  issue,  com-  o«mm?4u-  ^^ 

mandiDg  them  to  receive,  enter,  and  hear  an  appeal  at  the  7*'^^^"'^^' 

next  general  Quarter  Sessions  of  tbe  Peace  for  the  count;      On  the  sotii 

of  Norfolk,  against  an  order  of  two  Justices,  removing  joatioetre^ 

Hannah,  the  wife  of  Edmund  George,  and  their  three  chil-  Ji^^i^^' 

dren,  from  the  parish  of  Little  Hautboys-with-Lammas  ^^^?^^&^ 

Repp^-wUh'Bastwkk,  both  in  the  county  of  Norfolk^  b.  On  the  5th 

of  September 
the  church wsr« 

On  the  SOtli  of  u^tfgtMf,  two  Justices  removed  tbe  pau-  ^JJ^^^'J!* 

pers  from  Repp^-with-BaUvDick  to  Little  Hautboys,  as  the  peal  to  the 

place  of  the  husband's  settlement.    The  removal  took  plac^  be  holdcn  on 

upon  the  examination  of  the  pauper's  husband,  Edward  o!^J^*  on 

George,  whp,  at  the  time  of  bis  examination,  was  under  ^Ji^.^ 

confinement  in  the  House  of  Correction  at  Aleysham,  in  the  Jnttlote  made 

said  county,  havbg  been  convicted  of  larceny  at  the  Epi*  pencdtng  their 

phany  Sessions,  18«1,  and  sentenced  to  two  years  imprison-  JfJ^^J^^*^ 

ment    On  the  5th  of  September,  the  churchwardens  of  the  upon  doaht»  of 

parish  of  Little  Hautboys  gave  notice  of  appeal  to  the  which 


churchwardens  of  the  removing  parish,  against  the  order  of  edrnTthe  m-^* 
removal  for  the  then  ensuing  Sessions,  iu>  be  holden  at  Nor^  ^  ^^^"tef 
folk,  on  the  17  th  of  October;  but,  on  the  10th  of  October,  it  at  annuity, 
an  order  was  served  by  the  jrespondents  uppn  the  appellents,  ^  SSion$, 
by  which  the  removing  Justices  sup^iieded  thpir  former  J^^^^J^ 
order  of  removal ;  which  supersedeas  stated,  that  doubts  had  to  hear  the  ap* 
been  entertained,  whether  the  order  of  removal  could  be  thia  Court  re- 
supported  by  the  evidence,  the  pauper's  husband  being  then  a"»jMiidaii£^to 

confined  in  the  House  of  Correction  upon  a  conviction  of  ^^^  Sessiou«, 

.  '^  to  enter,  hear, 

felony,  and   thereby  required   the  appellant  to  deliver  up  and  determine 

the  duplicate  of  the  said  order  to  be  cancelled,  and  further 

ij^q^uired  the  respondents  to  take  back  the  paupers  who  had 

been  so  removed.     Soon  after  the  supersedeas  had  been 
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inn.        served,   the  appellants  consulted  their  attorney,  and  not- 
^^^^     withstanding  the  superudeoM,  it  was  detemuned  to  go  to  the 
«•  Sessions,  and  prosecute  the  appeal  in  pursuance  of  the  no- 

of  tice  which  had  been  served  on  the  5th  of  September,  and 

NoaroLx.  accordingly  a  motion  having  been  made  by  counsel  at  the 
Sessions,  to  enter  and  respite  the  appeal,  it  was  resisted  by 
the  respondents;  and  the  Justices,  upon'heariqg  the  cir- 
cumstances of  the  case,  refused  to  receive  the  appeal,  and 
in  Michaelmas  Term  last,  the  appellants  obtained  a  rule  nisi 
for  a  mandamus,  to  receive,  hear,  and  determine  the  appeal. 

Anderson  now  shewed  cause  against  the  rule,  and  con- 
tended, that  it  was  perfectly  competent  for  the  removing 
Justices  to  supersede  their  original  order,  if,  upon  conside- 
ration, they  found  it  could  not  be  sustained,  and  therefore 
that  a  supersedeas  Vf 93  binding  upon  the  appell^t  parish, 
^  which  need  not  have  appealed  against  the  order  of  removal 
which,  in  fact,  by  force  of  the  supersedeas,  bedlame  a  nullity, 
and  therefore  the  Justices  did  right  in  refusing  to  enter  the 
appeal,  for  in  effect  there  was  nothing  against  which  the 
appeal  could  be  heard.  He  produced  an  affidavit,  shewing 
that  the  appellants  had  had  notice  before  the  supersedeas  was 
granted,  diat  the  respondents  intended  to  abandon  the 
order  of  removal,  and  had  offered  to  pay  all  the  costs  of 
maintenance,  &c.  He  referred  to  Rex  v.  Diddlebury  (a), 
where  Lord  Ellenbcfrough,C.  3.  said,  *'  There  are  two  ways  of 
getting  rid  of  an  order,  one  by  consent  of  the  parbh  in  whose 
favour  it  is  made  to  abandon  it,  the  other  by  waiting  till 
the  time  of  appeal,  and  appealing  against  it  to  the  Sessions; 
by  whom  it  may  be  quashed,  if  not  supported.  Here  the 
parish  in  whose  favour  it  was  m^de,  finding  upon  further  in- 
formation that  they  could  not  support  it,  very  sensibly  deter- 
niined  to  abandon  it  at  once  by  consent,  and  acted  accord- 
ingly. And  what  objection  can  there  be  to  a  party*s  aban- 
doning a  judgment  intended  for  his   own  benefit.^  This 

'  {a)  If  East,  361. 


Nojivojw. 
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aeeoMd  a  direct  authority  for  discharging  this  rale  with 

^^^'  The  Rma 

v.- 
.  The  Jvgn€a» 

H.  Cooper^  in  support  of  the  rule,  distinguished  this  case  of 

from  Rexv.  Diddlebwy,  because  there,  there  ^ras  a  consent 
to  get  rid  of  the  order  of  removal,  and  that  consent  was 
binding  on  the  parties,  but  here  there  was  no  such  circum- 
stance, apd  in  order  4o  give  validity  to  the  abandonment  it 
was  necessary  to  have  the  consent  of  the  appellants.    This 
was  a  question  involving  a  general  principle,  and  ought  not 
to  be  considered  with  reference  to  circumstances  of  con-» 
venience  or  inconvenience  in  particular  cases.     It  was  im- 
portant to  attend  to  dates  in  this. case.    The  order  of  re-r 
moval  takes  place  on  the  10th  of  August ;  notice  of  appeal 
is  given  oq  the  5th  «of  September  ;  and  the  order  of  super- 
tedeas  is  not  served  until  the  10th  of  October,  so  tiiat  a  pe- 
riod of  twenty-five  days  are  suffered  to  elapse  after  notice  of 
appeal,   before  any  steps  are  taken  to  supersede  the  order, 
and  the  supersedeas  is  served  only  six  days  before  the  Sessions 
consmence,  making  altogether  a  period  of  fifty-one   days 
after  the  original  order  is  served.    Now,  the  question  is, 
whether,  under    the  statutes   13  &  14  Car.  2.  and  3  & 
^fV.Sf  M.  c.  1 1,  the  Justices  having  made  an  order  of  re- 
moval, have  the  power  to  supersede  such  an  order  upon  an 
application  moving  from  the  respondent  parish  after  notice 
of  appeal  has  been  given  against  the  order;  and  whether  th« 
Justices  in  Sessioqs  are  not  bound  to  receive  the  appeal  and 
proceed  to  the^hearing  thereof,  notwithstanding  the.«order  of 
supersedeas.    Upon  principle,  and  upon  the  authority  of  de* 
cided  cases,  these  questions  must  be  decided  ii^jlhe  negative. 
By  the  statute  13  &  U  Car.  2.  it  is  declared,  ''  that  all 
persons    aggrieved   by  any  such  judgment  of  the  said  two 
Justices,  may  appeal  to  the  Justices  at  Quarter  Sessions^ 
who  are  hereby  required  to  do  them  justice  according  to  the 
meriu  of  the  case."     And  by  the  statute  3  8c  4  fT.  4^  ilf ^ 
"  If  any  person  or  persons  shall  feel  themselves  aggrievc4 
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1M8.        by  any  determination  which  any  Justice  shall  make  in  any  of 
i|!^^'l^^     the  cases  aforesaid,  the  said  person  or  persons  shall  hav« 
^'  liberty  to  appeal  to  the  next  general  Quarter  Sessions,  who, 

of         upon  full  hearing  of  the  said  appeal/sball  have  full  powef 
oRW>^K.    ^  determine  the  same."    These  are  the  proidsions  of  the 
statutes.  '  Now»  upon  principle,  nothing  can  be  more  rea* 
^onable  than  die  present  application.    It  seems  clear,  that 
after  notice  of  appeal,  Ae  jurisdiction  of  the  removing 
Magistrates  is  gone.    The  case  then  comes  before  another 
jurisdiction,  namely,  that  of  the  Justices  in  Quarter  Sessions. 
If  after  ^otici^  of  appeal,  the  removing  Justices  might  issue 
tiieir  supersedeas,  they  might  issue  it  at  any  subsequent  time^ 
and,when  the  case  was  in  the  midst  of  hearing  at  the  Sessions, 
'come  with  their  supersedeas  like  a  certiorari,  and  at  once  sus-: 
jpmd  all  the  proceedings.    This  is  a  power  which  this  Court 
Will  hardly  sanction.    The  removing  Justices  have  no  power 
to  give  costs  in  case  parties  are  aggrieved  by  any  order  they 
may  make.    Therefore,  if  one  parish  had  a  desire  to  get  rid 
of  a  pauper  and  his  family  for  three  months,  it  is  only  ne^ 
cessaiy  for  them  to  remove  just  after  one  Sessions  and  to 
supersede  on  the  day  before  another,   and  take  back  the 
paupers,   by  which    the    other  parish   i?  burthened  with 
the  expeuce  of  maintaining  the  pauper^  for  three  months, 
and   left  without    redress.    In    this    case^    the   removing 
parish  ought   to  have  known   the  sort  of  evidence  upon 
vihich  they  proposed   tp  remove  the  paupers,  before  they 
adopted  a  proceeding  so  burihensome  to  the  opposite  party ; 
and  they  are  not  at  liberty  in  almost  the  very  last  stage  of 
the  proceeding  to  retrace  their  steps,  upon  finding  diat  the 
parish  removed  to,  is  prepared  with  evidence  to  prove  the 
settlement  widi  the  respondents.    That  evidence  may  be  an 
aged  person,  who  may  be  lost  by  death  to  the  appellants 
inrhen  the  question  of  settlement  is  agitated  at  a  future 
period,  and  in  the  hope   of  which  contingency,  the  re^ 
^pondents  may  witlidraw  their  order,  to  remove  again  wheij 
•  ^  P^^^P:    ^^  Justices  may,  indeed,  supersede  theijr  QWjf 


HfLARY  TEKM,  THIRD  OEO.  IT.  7S 

order,  guia  improoiie  emanami,  as  was  holden  in  Pancran       1822, 
V.  Rumbold  (a),  and  Bex  v.  Smith  (6) ;  but  it  must  be  be-    'f^^^^^^ 
fore  tbe  removal  of  the  pauper ;  after  they  cannot,  and  the         ^* 
reason  is  obvious.    After  the  removal,  costs  are  incurred,  of 

which  the  Justices  at  Sessions  alone  can  give,  and  the  ^^^^'^''^* 
removing  Justices  shall  not  divest  the  appellants  of  the 
power  tQ  go  to  Sesaons,  and  procure  the  payment  of 
their  expences  from  the  only  source  that  can  give  it. 
Hie  fcHiner  case  seen)s  to  be  a  iKrect  authority  for  this. 
There  Pm(^9  C.  J.  said,  that  if  the  pauper  had  been  re- 
moved, the, nfienerfeas  would  have  been  void.  Now,  here 
the  paupers  i^ad  been  removed  before  the  supersedeas  issued, 
and  therefore  the  supersedeas  is  a  nullity.  If  the  respondents 
are  not  now  in  a  condition  to  eiamine  the  pauperis  husband, 
the  Sessions  may  acjloum  the  appeal  till  bis  imprisonment 
be  at  i|n  end,  and  he  purged  of  his  incompetency.  On 
principle  and  authority,  therefore  this  rule  must  be  made 
{Absolute. 

Bat  LB  Y,  J.  (c) — I  imi  of  opinion,  under  the  clrcum-^ 
stances  of  this  case,  that  we  ought  not  to  grant  a  mandamus. 
The  case  o(  Pancras  \.Rumbold(d)  shews,  that  th.e  Ma- 
gistrates may,  of  their  own  authority,  supersede,  in  case 
they  shall  be  satisfied  tliat  they  had  improperly  made  the 
original  order,  and  that  they  may  supersede  even  in  opposi- 
tion to  the  wishes  of  &e  party  whoobtained  it.  This  is  an 
application  of  a  different  description,  it  is  an  application 
for  a  mandamus  to  compel  the  Justices  to  receive  the  ap- 
peal, and  to  enter  continuances.  Now  I  have  no  doubt  that, 
under  the  circumstances  of  this  case,  the  Sessions  have  a 
right  to  exercise  a  discretion  whether  the  appeal  ought  to  be 
received  at  all,  or  whether  the  party  was  or  was  not  at  liberty 
to  abandon  the  order  of  removal,  and  that  they  may  deal 
with  the  case  upon  the  application  of  the  appellants,  in  such 

(a)  t  Bdit,  638.  (e)  AhUti^  C.  J.  and  Uslroffd,  J.  were  sbMOf • 

pt)  Baitt  313.  (d)  %  Bott,  638*. 
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1822*       a  way  as  maj  best  answer  tbe  purposes  of  justica*    If  it 
>j^^^^      appears  before  the  Sessiooa*  thai  ezp^ices  have  been  in*^ 
9.  curred  by  the  appealing  parish,  and  the  re^KKideDt  parish^ 

^TicBf  ^1^^  resists  the  esteriag  of  the  appeal,  will  not  consent  to 
I^ORf  oLK.  pay  such  expeuces,  why  then  the  Sessions  have  a  discrsp 
tionary  power  to  press  the  entering  of  the  appeal,  h^ 
^ause  m  no  other  way  can  they  give  relief  to  the  appellants^ 
in  order  to  reimburse  them.  But  when  they  find  that  the 
respondent  parish  is  willing  to  do  every  thing  for  the  purposea 
of  justice,  it  seems  to  me  that  the  Sessions  have  a  discre- 
tionary power  to  refuse  to  rec^ve  the  appesL  There  is  no 
occasion  for  any  decided  case  to  establish  this  principle.  If 
it  appears  that  the  Sessions  have  exeicised  a  discretion 
m  a  matter  which  properly  belongs  to  their  jurisdicrioi^ 
it  is  an  invariable  rule  that  we  do  not  interfere.  In  the 
case  of  Rex  v.  Diddleburyia),  Lord  EUokbarough  says, 
that  the  order  may  be  abandoned  by  consent  It  is 
said  now  m  the  argument  in  support  of  this  appUpation, 
that  in  order  to  give  validity  to  such  consent,  it  ia  necessary 
that  there  should  be  a  consent  on  the  part  of  the  other 
parish  to  receive  the  abandonment.  But  Lord  ElUnbormtgh 
does  not  say  that  All  he  says  is,  that  it  is  sufficient  if 
there  be  a  consent  on  the  part  of  the  parish,  in  whose  fa- 
vour the  order  to  abandon  is  made.  In  this  case,  after  the 
order  of  removal  was  made,  the  parish  who  obtained  it^ 
gave  notice  to  the  appellants,  on  the  10th  of  October,  that 
^  tliey  would  abandon ;  apd  in  fact  the  order  is  not  further 
pursued.  I  am  quite  satbfied,  that  within  a  very  short  time 
in  this  G>urt,  there  have  been  instances  where  oiders  have 
been  obtained  in  which  questions  have  been  raised  as  to  the 
eifect  of  these  abandonments ;  and  whether,  after  there  has 
been  an  express  abandonment,  the  order  of  removal  could 
be  considered  as  vaUd  and  conclusive  with  reference  to  the 
settlement ;  and  that  the  Court  luis  said  that  it  was  conclu- 
sive, because  the  party  had  abandoned ;  and  consequently  that 

(a)  it  East,  S61. 
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diere  was  no  necessity  of  appeal  after  abandonment.    It  19        1832. 
said  that  the  respondents  might  go  and  enter  continuances     xheKMo 
until  the  pauper's  husband  is  discharged  and  becomes  purged  ^.     .*- 
of  his  dis<}uaIification.     Cut  bono  f-r— tor  if  the  respondents  of 

once  ab^doned  the  order  of  removal,  6nding  that  they  had 
not  sufficient  materials  to  support  it,  the  case  is  to  be  con- 
sidered as  if  no  order  had  Ijeen  made;  and  therefore  tUey 
remain  in  the  same  situation  with  reference  to  the  settle- 
ment as  if  the  continuances  were  entered  until  ^the  man 
could  be  discharged.  And  indeed  it  is  more  beneficial  to 
the  appellant  parish  that  continuances  should  not  be  en- 
teredy  because  they  would  have  the  burthen  of  maintaining 
the  paupers  until  the  witness  was  qualified;  whereas,  by 
waiting  until  the  man  was  in  a  condition  to  be  examined, 
die  question  might  then  be  immediately  heard  and  decided, 
when  the  Quarter  Sessions  might  have  a  power  ultimately 
of  awarding  costs  and  re-imburaing  the  appellants  for  all 
the  expences  they  have  incurred.  Undoubtedly  the  respon- 
dents ought  to  have  borne  the  expence  incurred  by  the 
appellants  up  to  the  time  when  they  gave  notice  of 
abandoning  the  order;  and  if  an  application  had  be^n  made 
to  the  Sessions  for  those  expences,  I  cannot  but  believe 
that  the  Justices  would  have  maoe  an  order  for  that  purpose. 
I  tlunk,  however,  that  we  should  be  going  beyond  our  duty 
if  we  were  to  grant  a  mandamus  in  this  case ;  and  therefore 
the  rule  must  be  discharged. 

Best,  J, — I  think  we  should  be  deserting  qur  duty,  and 
departing  from  that  principle  upon  which  this  Court  grants 
SLmandamuSf  if  we  were  to  make  this  rule  absolute.  The 
principle  upon  which  this  high  prerogative  is  used  by  the 
Court,  is  only  to  prevent  the  failure  of  justice.  I  think  that 
if  we  were  to  grant  the  writ  in  this  case,  we  should  be 
promoting  a  failure  of  justice.  The  Sessions  have  wisely 
exercised  the  discretion  vested  in  them ;  and  it  appears  to 
pie  thalv  after  the  appellants  are  told  by  the   respondents 
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that  they  mean  to  abuidoii  the  order,  the  appellaiits  ou^^ 
not  to  have  gone  on  with  the  appeal,  thereby  increasiog 
those  espences  which  are  so  londly  and  so  justly  complained 
of  in  the  discussion  of  settlement  cases*  Acting  upon  prin^ 
ciple,  I  think  this  b  a  case  in  unhich  we  ought  not  to 
interfere. 

Rule  discharged,  but  without  costs  (a). 

(fl)  Vide  Rex  ▼.  lianrkydd,  Bvrr.  S.  C  658.  md  Ckalhwry  ▼•  Chipping 
Fermgdof^  S  Salk.  488^ 
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The  office  of 
constable  be- 
ing a  bnrUien* 
•ome  office, 
thMConrtwiU 
not  pat  •  per* 
son  de  facto 
elected,  and 
sworn  in  by 
the  coort-leef, 
to  the  expence 
of  sliewing  by 
what  authority 
he  holds  the 
office,  at  the 
relation  of  a 
different  body 
of  persons 
claiming  the 
right  of  elec- 
tion, where 
those  persons 
do  not  shew  -* 
an  immemorial 
cnstom  in  their 
body  to  elect. 


The  Kino  v.  Georgb  Lank. 

WW  ILLIAMS,  J.  last  Term  obtained  a  rule,  calling 
upon  the  defendant  to  shew  cause  why  a  writ  of  quo  war^ 
ranto  should  not  issue  to  compel  him  to  shew  by  what  au- 
thority he  executed  the  office  of  constable  of  the  township 
of  Aylesbury,  in  the  county  of  Lancaster;  and 

Cross,  Ser^t.  now  shewed  cause  against  the  rule.  The 
only  question  in  this  case  is,  whether  the  defendant  has  been 
elected  to  his  office  of  constable  by  proper  and  competent 
electors.  It  is  not  disputed  that  he  was  in  fact  elected-^ 
that  be  took  the  necessary  oath  of  office — and  that  having  so 
done,  he  was  compellable  to  serve;  for  it  is  quite  clear« 
that  having  been  elected  and  sworn  in,  his  refusing  to  serve 
would  hanre  rendered  him  guilty  of  an  offence,  for  whick  he 
would  have  been  liable  to  be  indicted  and  fined.  But  thia 
question  is  one  which  cannot  now  be  raised ;  for  upon  a 
similar  application  only  last  Term,  in  the  case  of  the  con-,^ 
stable  of  Oldham,  the  Court  said,  that  as  the  office  was  one 
of  burthen  and  responsibility,  and  conferred  no  privileges 
or  emoluments  upon  the  party,  they  would  not,  under  such 
circumstances,  call  upon  him  to  argue  his  right.  It  seems, 
that  in  this  township  tliere  are  two  separate  bodies  whicji 
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daiin  die  right  to  elect  the  constables,  and  the  present  ap^ 
plication  is  an  attempt  to  decide  this  disputed  claim  at  the 
expence  and  trouble  of  the  defendant.  The  defendant  was 
elected  at  the  court*Ieet  by  a  jury,  and  sworn  in  before  the 
steward  of  the  Court ;  and  it  is  objected  that  he  ought  to 
have  been  elected  at  the  General  To\iii  Meeting.  Upon 
general  pnnciples,  and  according  to  the  prevalence  of  usage, 
Che  eourt-leet  has  the  power  of  electing  constables;  and  the 
case  of  The  King  v.  Barnard{a)  is  directly  in  support  of 
that  proposition.  At  the  Greneral  Town  Meeting  another 
individual  was  nominated  and  chosen ;  but  he  was  never 
sworn  in :  and  if  it  was  widied  to  try  the  question  of  the 
right  of  election,  the  proper  application  would  have  been 
for  a  nuindamuz  to  compel  die  steward  of  the  court-4eel  to 
swear  in  die  person  elected  at  the  General  Town  Meeting. 
This  principle  is  clearly  laid  down  in  the  case  of  The  King 
V.  Coudge^b).  The  primd  facie  right  of  election  is  in  the 
court-leet ;  the  defendant  was  elected  by  the  jury  of  that 
court,  and  was  sworn  in  by  their  proper  officer:  being  dius 
elected,  he  was  compellable  to  serve ;  and  unless  immemo- 
rial iisi^  can  be  shewn  of  a  right  in  the  Town  Meeting  to 
elect,  the  defendant  having  been  chosen  to  a  laborious  and 
bortfaensome  office,  shoutd  not  be  called  upon,  at  his  own 
personal  trouble  and  expence,  to  argue  his  right  to  execute 
that  office. 

J.  Williamt,  contri,  being  asked  by  the  Oiurt  whether 
be  was  in  a  condition  to  prove  an  immemorial  custom  for 
the  Town  Meeting  to  elect  a  constable,  and  for  the  court- 
leet  to  accept  and  to  swear  in  the  person  so  elected,  and 
answering  in  the  negaUve,  I 


Bay  LEY,  J.(c)  said — It  may  be  a  veiy  proper  subject  of 
inquhy,  whether  the  court-leet  does  or  does  not  possess  the 

(«)  1  Ld.  Raym.  94.  (•>  Abbtii,  C.  J.  aad  Hotroffd^  J. 

[h)  Sira.  ItiS.  were  abtcot. 
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right  to  elect  a  constable  mdepeodeotly  of  the  inhabitanta 
assembled  in  a  General  Town  Meeting ;  but  1  think  that 
question  cannot  properly  be  raised  before  us  by  the  present 
application.  There  b  no  sort  of  evidence  produced  before 
us  now  of  an  immemorial  custom  for  the  inhabitants  to 
elect,  and  for  the  court-leet  to  accept  the  person  by  them 
elected,  and,  in  the  absence  of  such  evidence,  it  would  be 
going  a  great  deal  too  far  for  us  to  presume  the  existence  of 
such  a  custom.  We  are  indeed  bound  to  presume  the  con- 
trary here ;  and  doing  so,  we  are  bound  to  adopt  a  rule  in 
this  case,  which  may  be  considered  as  a  precedent,  and  may 
prevent  a  renewal  of  similar  applications.  The  office  of 
constable  is  a  burthensome  office,  and  the  individual  elected 
is  bound  under  a  penalty  for  contempt  to  serve;  and  there- 
fore I  think  we  ought  not  to  call  upon  him  to  shew  by  what 
authority  he  does  serve,  at  least  until  evidence  is  produced 
before  us  by  the  relators  to  prove  that  authority  insufficient. 

Best,  J. — 1  am  altogether  of  the  same  opinion.  The 
defendant  has  beeo,  whether  rightly  or  not,  defado  elected 
to  a  burthensome  office,  which  he  could  not  refuse  to  accept 
and  execute  without  exposii^  himself  to  serious  conse- 
quences. Without  proof  that  his  election  was  bad,  we  can- 
not presume  it  to  be  so;  and  it  would  be  a  great  hardship, 
under  such  circumstances,  to  call  upon  him  to  support  his 
claim  to  an  office  which  he  is  compelled  to  execute.  I 
think  this  rule  must  be  discharged. 

Kule  dischaiiged. 
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H> 


TaPLEY  v.  BATTINE(fl),  Thundaifj 

January  31* 


OLT  moTcd  for  a  rule  to  shew  cause  why  the   de-  The  Court  rc- 
fendant,  a  prisoner  in  the  custody  of  the  Marshal  of  the  ch«rge*a  pri- 
Marskabea,  in  execution  for  debt,  should  not  be  discharged  •?°^"  d^btT 
out  of  custody,  on  the  ground  that  he  was  privileged  from  clauning  priiri- 
arrest  by  virtue  of  his  appointment  as  one  of  the  gentlemen  rcit,  on  the 
of  the  King's  Privy  Chamber.    It  appeared  from  the  de-  f^"one^\h^ 
fendant's  affidavit  that  he  had  immediately  after  the  accession  gentlemen  of 
of  his   present  Majesty,  been  re-appointed  by  the  Lord  Privy  Cham- 
Chamberlain,  and  admiltied  a  gentleman  of  his  Majesty's  in^'that'the*'" 
most  lioQOurable  Privy  Chamber  ill  ordinary,  and  diat  since  ^^^jj^jj** 
ius  arrest  having  applied  in  vain  to  the  Lord  Chancellor  and  lervant,  had 
die  Lord  Chan^rlain  for  a  writ  of  privilege,  he  was  com-  ties  to  per- 
pelled  to  apply  to  this  Court  for  relief.    That  he  had  at-  ^^"f^j^ji^^ 
tmded  his  Majesty  at  has  Coronation  pursuant  to  a  summons  ^^  ^^^"i^^ 
to  that  eflSect,  and  was  entitled  to  certain  fees  in  consequence  no  writ  of  pri- 
of  that  service,  and  Aat  he  was  at  all  times  liable  to  per-  ^^  ^^ 
sonA  attendance  and  service  in  the  palace.     It  was  therefore 
clear  that  the  defendant  was  in  fact  a  menial  servant  of  his 
Msgesty ;  that  he  had  duties  to  perform  in  that  character,  to 
die  discfaargie  of  which  he  was  at  any  moment  liable  to  bie 
summoned,  and  that  it  was  absolutely  necessary  both  to  the 
convenience  and  dignity  of  his  Majesty,  and  to  the  main- 
tenance of  the  defendant's  rights  that  he  should  be  privi'- 
leged  from  arrest.     He  referred  to  Luutley  v.  Battine(Jb), 
King  V.  Foder{c),  Bartleti  v.  Hebbes  (d),  and  Harrington  v. 
Fenablesie). 

Bay  LEY,  J.  (/)— The  defendant's  affidavit  is  extranely 

(«)  Vide  UudUy  ▼.  Bs/<iM,  2  B.         (6)  f  B.  &  A.  SS4.    ' 
&  A.  «34,  where  the  Court  refased         (c)  t  Taaot  1(»7. 
to  ducharge  the  same  defendant,         (iQ  5  T.  R.  686. 
leaYing  tiim  to  his  remedy  by  writ         <«)  1  Keb.  1S7. 
•f  privilege.  (/)  Abintti^  C.  J.  and  Hdroyi^  J. 

were  absent. 
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1822.        loose  and  defect! ve,  and  seems  to  me  quite  insufficient  to 
support  the  application  made  in  his  behalf.    He  should  have 


Taplby 


BATnMB. 


•.  shewn  us,  if  he  could,  that  he  had  real  and  actual  duties  to 

perfom^  connected  widi  his  office,  and  that  he  was  posi- 
tively obliged  to  attend  his  Miyest;  in  the  discharge  of  those 
duties.  The  only  occasion  on  which  he  states  that  he  ever 
attended  his  Majesty  was  at  the  Coronation,  when  he  was 
summoned,  but  not  commanded  to  attend,  and  even  then  it 
does  not  appear  that  he  was  compelled  to  go,  but  that  he 
received  a  summons  to  attend  in  common  with  all  persons  . 
who,  from  their  offices  or  situations,  were  privileged  to  take 
a  part  in  that  ceremony*  This  can  hardly  be  considered  as 
constituting  him  a  servant  at  all,  much  less  a  menial  servant. 
But  independently  of  this,  I  think  this  point  has  been  con»- 
pletely  settled  in  the  case  of  Luniley  v.  Battinef  the  note 
to  which  case,  containing  the  proclamation  issued  at  the  ac- 
cession of  his  late  Majesty,  clearly  shews  that  the  privilege 
claimed  by  the  defendant  was  allowed  only  to  the  King's 
'^  servants  In  ordinary  with  fee,  in  regard'  of  their  constant 
attendance  upon,  his  Majesty's  person.''  But  even  if  the 
defendant  had  brought  himself  within  that  description,  he 
would  have  no  right  to  claim  the  privilege  for  himself;  it 
can  only  be  claimed  by  the  King,  as  necessaiy  to  him  for  his 
personal  state  and  dignity.  I  am  therefore  of  opinion  that 
the  defendant  has  no  title  to  the  relief  he  seeks,  and  that  it 
would  be  extremely  improper  for  the  Court  to  interfere  in 
such  a  matter. 

Best^  J.  concurred. 

Rule  refused. 
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Doe,  Ob  the  Demise  of  Thomas  Nbthbbcotb  t;.  Friday, 

Fbancis  Babtlb.  LIH!^ 


JCiJECTMENT  to  recover  the  possession  of  ten  acres  J.  being  seised 

and  a  half  of  arable  land,  situate  in  the  parish  of  Soham,  tain  specific 

in  the  county  of  Cambridge,  three  acres,  part  thereof,  bebg  « "righ"/^^ 

copyhold  of  the  manor  of  MildenhalL  and  the  residue  free-  Settled  the 

sarae  "  to  the 
hold*    At  the  trial  befoje  Dallas,  C.  J.  at  the  last  Summer  nse  of  himself 

Assizes  for  Cambritlgeshire,  the  jury  found  a  verdict  for  the  mainder'to  his 

plaintiff,  subject  to  the  opinion  of  the  Court  on  the  follow-  J^^^^,"^®' 

ing  case :  the  issue  of  his 

body,  begotten 
on  the  body  of 

Thomas  Nethercote,  the  great  uncle  of  the  lessor  of  the  Jinrinder"to 

plaintiff,  being  seised  in  fee-simple  of  six  acres  and  a  half,  Ws  heirs  for 

part  of  the  freehold  lands  sought  to  be  recovered  in  this  some  year^ 

action,  by  indenture,  bearing  date  the  2d  October,   1741,  made  his  will, 

settled  tlie  same  to  the   use  of  himself  for  life,  with  re-  ^^%l  ^jj^jj* 

^lainder  to  the  use  of  Maru,  his  wife,  for  life,  remainder  to  **  aW  those  mv 

^'  *  y  ^     freehold  and 

the  use  of  the  heirs  of  his  body,  on  the  body  of  the  said  copvbold 

-Mary  to  be  begotten,  remainder  to  the  use  of  his  heirs  for  ^hatso^er  rf 

ever.    After  this  settlement,  the  remaining  acre  of  freehold  r**f?,^?!!!!..T^ 

descended  to  the   said  Thomas  NeihercoU,   in   fee-simple,  diaie  potset- 

Tlie  said   Thomas  Nethercote,  on  the    IQth  of  February,  jSTng^^tte^ 

1758,  (being  then  iu  possession  of  the  said  six  and  a  half  J?h«iof§rand 

acres  under  the  said  settlement,  and  also  of  other  land  in  the  F.,  and  either 

same  parish,  of  which  he  was'veised  in  fee),  made  his  will,  conntv  of  c, 

and  also  aU  my 
revenionant  «s- 
itie  md  UUere$t  expectant  on  the  death  of  ilf.  N*  my  mother,  of  and  in  certain  jother 
fineehoid  and  copyhold  mesanages,  lands,  &c.  situate  in  the  same  parishes,"  and  then 
gave  the  same  estates  to  his  only  danghter  in  fee,  concluding  with  a  residuary  clause, 
^  and  mil  and  singular  oUier  my  real  and  personal  estate  whatsoever  and  wheresoever, 
after  and  subject  to  the  payment  of  my  funeral  expences,  and  just  debts,  I  giya,  devise, 
and  bequeam  unto  my  said  loving  wife,  Af.  iV.  her  heirs,  Set. :"— Held,  that  the  settled 
lands  dMive  meniloneo,  of  which  the  testator  was  in  possession  %t  the  time  of  his  death, 
passed  under  this  devise  to  Uie  heir  at  law  of  ex  ptuie  maierna,  and  that- the  will  was  not' 
eoatrolted  by  the  rcsidaary  clause. 

Tl|e  sutute  55  Geo,  3.  c.  I9f ,  *'  An  aet  to  remove  certain  difficulties  in  the  dispoii* 
tion  of  copyhold  estates  by  wiU,**  extends  only  to  supply  surrenders  in  form,  but  not  sur- 
■enden  In  subetoMee.  Therefore  where  tfeme  covert  omitted  to  surrender  to  the  nse  of  hc^ 
will,  held,  that  the  case  was  not  within  that  statute. 

VOL.  I.  F 
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1882*       executed  and  attested  to  pass  real  estates,  and  was  in  part 
^^'^^      in  the  following  words : 


Babtu. 


"  Item,  I  give,  devise,  and  bequeath  unto  Mary,  my 
loving  wife,  all  those  my  freehold  and  copyhold  lands,  tene- 
ments, and  hereditaments  whatsoever,  of  which  I  am  now  in 
the  immediate  possession,  lying  and  bebg  in  the  several' 
parishes  of  Soham  and  Fordham,  and  either  of  diem,  in  the 
county  of  Cambridge  aforesaid,  and  also  all  my  reoemonary 
estate  and  interest,  expectant  on  the  death  of  Mary  l^ether-' 
cote,  my  mother,  of  and  in  certain  other  freehold  and  copy- 
hold messuages,  lands,  tenements,  and  hereditaments,  situate, 
lying,  and  being  m  Soham  and  Fordham  aforesaid.  To  hold' 
all  and  singular  the  said  freehold  and  copyhold  premises,  unto 
the  said  Mary,  my  wife,  and  her  assigns,  for  her  life,  sub* 
ject  and  charged  as  in  the  will  mentioned ;  and  after  tlie 
decease  of  my  wife,  then  I  give  and  devise  all  and  singular 
the  said  several  freehold  and  copyhold  messuages,  lands,  tene- 
ments, and  hereditaments,  unto  my  daughter,  Mary  Nether^ 
cote,  her  heirs  and  assigns,  for  ever,  and  att  and  singular 
other  my  real  and  personal  estate  whatsoever  and  wheresoever, 
after,  and  subject  to  the  payment  of  my  funeral  expences 
and  just  debts,  I  give,  devise,  and  bequeath  unto  my  said 
loving  wife,  Mary  Nethercote,  her  heirs,  executors,  and  ad- 
ministrators.* 

The  said  Thomas  Nethercote  died  soon  after  making  his 
will',  leaving  the  said  Mary  Nethercote,  his  widow,  and  the 
said  Maty  Nethercote,  his  daughter  and  only  child,  him  sur- 
viving. The  said  Mary  Nethercote,  the  daughter,  who  sur* 
vived  her  mother,  afterwards  married  ffUliam  Chatteris,  and 
died  about  the  year  1790,  leaving  bsue  one  child  only, 
namely,  Mary,  afterwards  the  wife  of  Robert  Young.  Upon 
the  death  of  her  mother,  Mrs.  Young  entered  into  llie  poa- 
session  of  the  freehold  lands,  and  continued  seised  thereof 
until  her  death.  The  copyhold  lands  descended  to  the  said 
Mary  Young,  from  her  mother,  and  she  was^  upon  her 
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nodier*fl  deftth,  admitted  thereto  m  fiee-eimplei  according  to  iaS9. 

die  custom  of  the  manor  of  MildenkalL    After  her  marrii^e  ^'C^''^*^ 

with  Mr.  Young,  she  made  her  will»  bearing  date  the  29th  v. 

id  Jamtary,  1817,  and  which  was  in  part  hi  the  following  ^«*"» 
words: 

**  I  hereby  wish  the  consent  of  my  husband,  by  his  sig-* 
natmc  to  this  statement,  of  my  will  and  disposal,  and  direc- 
tion of  all  or  any  property  vested  m  me,  and  direct  as 
Mlows :— All  the  copyh<^  lands,  of  which  I  have  been 
admitted  to  in  die  several  manors  at  Soham  and  Fordham, 
in  Cambridgeshire,  and  also  in  the  manot  of  MUdent^all,  of 
which  there  are  copies  of  my  admission  to,  I  give,  desire^ 
and  direct,  and  bequeadi  to  fViiHum  Pilleit  Chatteris  (do- 
scribing  him).  To  hold  to  him  and  his  heirs  for  evei*,  least  in 
case  of  his  demise,  before  his  becoming  of  age,  say  twenty* 
one  years,  then  I  give,  desire,  direct,  and  bequeath  the  samo 
lands,  and  contingent,  and  all  other  of  my  property  I  pos- 
sess, or  am  in  any  way  or  manner  entitled  to,  or  in  request 
of,  to  direct  to  my  said  husband|  and  to  hb  heirs  for  ever» 
to  whidi  I  hereto  appoint  my  said  husband  to  act  as  my 
caeoitor  and  residuaiy  l^atee.** 

There  was  no  surrender  passed  to  the  use  of  this  will, 
but  it  was  signed  by  Mr.  Youngf  as  well  as  by  Mrs.  Yowig^ 
in  the  presence  of  and  attested  by  three  witnesses,  and  there 
is  a  copy  of  her  admission  to  the  said  copyhold  bods,  held 
id  fke  said  manor  of  MUdenhalL  Mrs.  Ymmg  has  amce 
died  without  issue,  and  her  husband,  Mn  Yaimgt  has  proved 
her  said  will  in  die  Prerogative  Court  of  the  Archbi^op  of 
CmUerbury.  In  dus  manor  there  is  a  custom,  enablmg  a 
fmeamrttopsM  byherwiH  copyhold  lands,  whicfahave 
been  surrendered  to  die  use  of  die  wife's  wSI  by  die  husband 
sad  wife  (the  wife  being  exunined  by  die  steward,  separate 
and  apart  from  the  husband,  and  consenting).  The  lessor 
of  die  plaintiff  is  die  heir  at  law  ex  parte  materna,  and  the 
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1823.        teir  according  to  the  custom  of  the  manor  of  MildenhaU^  of 

^^^       Mn.Y(nmg.    With  respect  to  the  one  acre  of  freehold  which 

V.  descended  to  Thosnas  Nethercote^  after  the  settlement  of 

Bartli.       ^y^j^  ^^  ^^^^  ^^  question.    The  question  for  the  opinion 

of  the  Court  as  to  the  other  six  and  a  half  acres  of  freehold^ 

is,  whether  they  were  included  in  the  particular  devise  in  die 

*    will  of  7%omiif  Nie^^^rcote,  and  passed  under  that  devise  to 

his  wife  for  life^  and  after  her  decease,  to  his  daughter  in  fee  i 

And  as  to  the  copyholds,  whether  by  virtue  of  the  act  of 

55  Geo.  3.  c.  192,  the  will  of  Mrs.  Young  is  effectual  to  pass 

them,   though  there  -had  been  no  surrender  to  the  use 

thereof. 

B.  Andrews  for  the  lessor  of  the  plaintiff.  As  to  the 
freehold  lands  in  question,  they  clearly  pass  to  the  plaintiff 
under  the  will  of  Thomas  Neihercote,  by  the  partictdar 
devise  therein  contained,  and  are  not  affected  by  the  resi- 
duary clause,  so  as  to  give  them  to  the  defiendant.  This  is 
Qot  a  question  between  devisee  and  heir  at  law,  and  there- 
fore every  word  of  the  will  is  to  have  its  fiill  meaning  and 
practical  effect.  If  the  words  are  sufficiently  dear  and  in- 
telligible, the  Court  will  act  upon  them  in  givbg  efiect  to 
the  plain  intention  of  the  testator.  Can  it  be  doubted  when 
he  sayiB,  **  I  give,  devise,  and  bequeath  all  the  lands  of 
which  I  am  now  in  the  immediate  possession,  lying  aigid  being 
in  the  parishes  of  Soham  and  Fordham/'  tliat  he  intended  to 
give  every  acre  of  land  he  had  in  those  parishes  i  Without  the 
settlement  of  1741,  there  would  be  no  questionin  this  case, 
because  the  testator  was  not  the  less  in  possession  at  the 
time  he  made  his  will  than  he  was  before.  It  will  not  be 
denied  that  the  reversion  will  pass  under  the  devise  itself. 
Spendlaoe  y.  Glover  {a).  The  Attomey-General  y.Vyorijb). 
Admitting  this  to  be  the  rule  of  law  generally,  it  may,  per- 
haps, be  said  that  this  rule  does  not  apply  to  this  particular. 

(a)  4  Bro.  C.  C,  936.  (^  8  Ves.  U6. 
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case,  because  the  testator  mentions  his  ''  reoernonary  in^       1B83. 
tend!*    To  that  there  are  two  answers ;  first,  tfie  testator      ^"^^ 
was  in  a  veiy  different  situation  with  respect  to  those  lands  «• 

which  the  plaintiff  is  claiming,  and  those  in  which  he  had 
the  rereraonarj  interest ;  for,  with  respect  to  the  one  he 
was  in  the  absolute  possession,  but  not  so  of  the  other : 
and  the  description  he  has  given  of  the  one,  is  not  appli- 
cable to  the  other*  And,  second,  such  an  argument  can  give 
the  defendant  no  benefit,  because,  suppose  the  testator  to  hav^ 
been  perfectly  well  acquainted  widi  the  technical  mode  of 
devising  a  reversionary  estate,  still,  under  one  clause  or  the 
other  of  the  will,  this  revernon  must  have  passed  by  a  de- 
vise of  the  lands  themselves.  It  is  evident  that  the  testator 
must  have  forgotten  the  settlement  of  1741,  and  thoi^ht  he 
had  more  than  a  reversionary  interest,  or  being  aware  of  his 
exact  interest,  he  thought  the  description  he  had  used  the 
best.  It  cannot  be  contended  that  there  is  any  inconsistency 
between  the  will  and  the  settlement,  for  all  that  the  testator 
declares  by  his  will  is,  that  his  estates  shall  go  in  the  same 
course  of  limitation  as  they  would  have  done  by  the  settle- 
ment. He  was  tenant  for  life,  remainder  to  his  wife  for  life, 
remainder  to  the  heirs  of  his  body,  begotten  on  the  body  of 
his  wife,  and  remainder  to  his  heirs  for  ever.  The  will  does 
no  more  in  effect  than  declare  what  has  already  been  declared 
m  the  settlement,  and  there  is  no  inconsistency  in  that.  If  it 
is  contended  that  the  will  is  inconsistent  with  itself,  no  doubt 
those  cases  will  be  cited  where  a  reversionary  interest  was 
held  not  to  be  included  under  the  geueral  words  of  a  wiU ; 
but  those  cases  are  very  distinguishable  from  this,  for  in  this 
the  words  are  mere  general  residuary  words,  and  cannot  con* 
trool  the  specific  devise  previously  mentioned.  As  to  the 
copyhold  lands  there  is  no  difficulty  in  the  will ;  for  tliey 
will  clearly  pass  under  the  words,  ^'  all  lands  in  possession/' 
The  word  possemon  is  plain  and  intelligible,  and  must  be 
construed  in  like  manner  as  the  word  elsewhere,  which,  in 


Bob 
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182S.        the  case  of  Chaier  v.  Ciloter  (a),  was  said  to  be  tbe  most 
signUicatity   sensible,  and  comprehensive  word  that  couM 
be  used  for  the  purpose  of  describing  the  lands,  and  was 
equivalent  to  naming  them ;  and  that  it  would  be  of  tbe 
most  dangerous  consequelice  under  the  |^taice  of  constnt- 
ing  the  will,  and  assisting  the  testator's  intention  to  r^ecC 
a  word  so  material  to  be  made  use  of  for  die  sake  of  brevity 
and  security.    He  residuary  clause,  which  speaks  of  sub- 
jecting the  hinds  under  devise  to  the  payment  of  debts,  is 
vagiie  and  uncertam.    If  the  Court  can  see  that  the  testator 
meant  to  pass  his  frediold  land  by  the  specific  devise  in  Ae 
£r8t  clause  of  the  will,  diey  will  at  once  come  to  that  con- 
clusion, without  regard  to  any  insensible  or  impertinent 
matter  which  may  have  been  introduced.  Wtlbyv.WMyiJti). 
'Then  as  to  the  question,  whether  the  will  of  Mrs.  Young 
as  effectual  to  pass  the  estates  vriAout  a  surrender  to  the  use 
thereof,   depends  upon  the  construction  which  die  Court 
will  put  upon  55  Geo.  S.  e.  192.    It  is  evident,  from  the 
whole  scope  of  that  statute,  that  all  which  the  legiriatore 
aimed  at,  was  to  supply  a  surrender,  which  had  been  omitted 
from  ignorance  or  inadvertance;  to  supply  a  surrender  where 
it  is  mere  matter  of  form,  and  not  of  substance.    The  ex- 
amination of  ^feme  9ok  apart  from  her  husband,  when  she 
aurrenders  to  tbe  use  of  her  will,  is  necessary  to  give  validity 
to  her  will,  and  therefore  such  a  surrender  is  not  a  matter  of 
form.    Looking  to  the  policy  of  tbe  law  with  respect  to 
Jeme  coverts,  the  Court  will  not  put  such  an  interpretation 
upon  this  statute  as  will  give  an  entirely  new  power,  unless 
they  ftid  it  so  expressly  declared  by  the  legislature  in  a  posi- 
tive enactment.    Nothing  of   that  knid  is  declared,  and 
therefore  upon  this  question  also  the  plaintiff  is  entitled 
to  judgment.     He  referred  on  this  point  to  George  v. 
r —  (c),  and  Doe  v.  Thomhill  {d). 

(«i)  3  P.  Wmi.  61.      {h)  %  Vc».  jun.  194.      (c)  Amb.  6f  r.,     (<0  Bl,  6tr. 
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Dovir,  costrA.    Undoubtedly  tbe  whole  of  the  festator'fl 
wiO  is  fo  be  taken  logetheiv  but  die  l^ords  of  it  are  to  be 
understood  in  dieir  legal  eense,  unless  a  cmtimry  intention 
appears.  -  Tliis  rule  applies  equallj  in  a  Court  of  laiv  as  in  . 
equity  (a).    Now  in  this  will  there  is  great  amb^uity ;  for 
in  the  same  sentence  die  testator  gives  all  the  lands  atuated 
in  the  parisfaea  ot  Soham  bsoA  Fordham,  in  his  hnmediate 
poasoasion,  and  aleo  certain  reversionary  estates  in  the  same 
parishes,  wUch  Were  in  die  occupation  of  his  mother.    He 
uses  the  woid  ''  possession''  in  a  legal  sense,  as  applicable 
to  his  reversionary  interest  in  his  mother^s  lands,  of  which 
he  was  not  then  in  possession.    He  has  therefore  given  an 
improper  description  of  his  property.    There  is  a  vast  dif* 
feience  between  estates  vested  in  possession,    and  diose 
vested  in  interest.    The  testator  had  a  vested  inter^t,  but 
he  waa  possessed  only  of  a  life  estate^  All  doubt  upon  this  is 
removed  by  referring  to  the  setdement  of  1741*    The  tea- 
tator  must  have  been  aware  of  diis,  for  in  the  same  clause 
of  his  will,  if  he  had  intended  to  devise  the  reversion,  he 
would  have  done  so  in  terms,  and  not  have  left  it  to  be  ex- 
pressed by  the  word  iniereai.    The  testator  was  in  die  legal 
possession  of  other  freehold  property  m  the  same  parishes^ 
and  dierefore  the  will  would  not  apply  to  any  reversionary 
property,  of  which  he  was  in  the  legal  sense  in  possession. 
Then  is  great  incongruity  between  the  settlement  and  the 
wSl ;  by  the  former,  the  wife  had  a  setUed  estate  for  life,  and 
then  the  testator  gives  it  to  her  over  again  by  the  latt^*. 
Tlie  case  of  Cketier  v.  Chaier  (&),  arose  not  upon  any  doubt 
of  the  specific  Revise,  but  upon  the  residuary  clause  itself, 
and  therefore  no  argument  can  be  derived  from  it  in  fevour 
of  the  plamtiff*.    Residuary  clauses  are  to  receive  a  liberal 
construction,  as  has  been  held  in  Ghmr  v.  Spendlave  (c% 
and  many  odier  cases.    Supposing  then,  the  Court  should 

(a)  Salk.  SB5.  W  »  P.  Wmt.  61. 

(c)  4  Bro.  C.  C.  Bden't  ed.  538,  where  the  caiet  are  collected  u  to 
the  c^ect  of  reKidnary  clauses. 
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be  of  opmion  diat  this  porticular  estate  dTd  not  paas  to  the 
defendant  under  the  particular  deviae,  the  words  cootaified 
ID  the  residuary  dause  are  suflkient  to  Cany  it    It  is  m^ 
cumbeiit  on  the  plaintiff  to  make  out  that  the  reveiaioii 
passed  to  him  under  the  particular  devise.    Thblie  has  not 
done.    The  whole  course  of  the  argument  on  the  other  side 
depends  upon  the  construction  .to  be  put  «pon  the  words 
*^  now  in  my  possession/'  words  which  are  evidently  used  in 
the  popular,  and  not  to  be  construe  in  the  legal  sedse*    So 
far  from  these  words  being  favourable  to  the  plaintiff's  case, 
they  are  decidedly  in  favour  of  the  construction  put  upon 
the  will  on  behalf  of  the  defendant,    llis  case  depends  upoa 
these  very  words.    There  is  nothing  on  the  face  of  the  will 
which  excludes  this  specific  devise  from  the  operaticm  of  the 
residuary  clause.    Jf  so,  the  residuary  dause  is  quite  suf- 
ficient to  pass  it ;  and  it  lies  upon  the  plaintiff  to  shew  that 
there  is  something  else  upon  which  that  dause  can  operate. 
Upon  these  grouuds  the  defendant  is  entitled  to  judgment 
upon  the  6rst  question..    As  to  the  second,  the  case  comes 
clearly  within  the  general  words  of  the  statute  55  Geo.  $• 
^  c.  192.    llie  words  of  the  preamble  are  as  general  as  pos- 
sible.    Of  course  the  statute  refers  to  such  surrenders  as 
would  be  effectual,  and  if  the  surrender  in  this  case  had  been 
made,  there  is  no  reason  to  say  that  it  would  not  have  been 
effectual  if  made  conformable  to  the  custom  of  this  particu- 
lar manor.    The  act  lays  down  one  general  rule  in  all  tes* 
tamentary  cases,  and  as  there  is  nothmg  in  this  case  to  take 
it  out  of  that  general  rule,  the  omission  to  surrender,  which 
is  matter  of  form,  is  supplied  by  the  statute.    He  referred 
to  Taylor  v.  Philips  (a),  and  Compton  v.  CoUinson  (6). 

B.  Jndrews,  in  reply,  was  directed  by  the  Court  to  con- 
fine his  attention  to  the  first  question.  He  contended  that 
the  word  possession,  used  by  the  testator  in  his  will,  was  well 

(«)  1  Vci.  sen.  n9.  (6}  1  H.  Bl.  S54. 
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applied  in  a  legal  Miaei  both  to  die  lands  actually  in-  pdkses-        1832. 
sioo*  and  to  tbose  to  which  be  was  entitled  in  rev«raon,-and      ^  "T^ 
thai  .in  that  aeiise  only  did  he  seek  to  apply  his  argument  v. 

to  these  estates.  It  was  not  ipcumbent  on  thci  plaintiff  to 
^bawlhat  the  residuary  claose  applied  to  any  other  property; 
it  was.quite  suflMent  to  shew  that  the  specific  devise  applied 
to  the  estate  now  in  question.  No  doubt  the  residuary 
clause  was  quite  suiRcient  to  pass  thoae  estsites,  but  his 
argument  was^  that  they  were  included  in  the  first  clause  of 
the  will ;  and  therefore  he.jprayed  judgment  for  the  plamtiff. 

Abbott,  C.  J. — I  am  of  opinicm  that  the  lessor  of  the 
plaintiff  is  entitled  to  recover  both  the  freehold  and  copy- 
hold lands  in  question.  The  question  as  to  the  freehold 
property  depends  upon  the  construction  we  are  to  put  upon 
the  words  of  this  particular  will ;  but  the  question  which 
rebles  to  the  copyhold,  is  one  of  general  and  extensive  im** 
portance.  Now  as  to  the  freehold  land»  the  words  of  die 
particular  clause  of  Uie  will  are  these: — **  I  give^  devise, 
and  bequeath  unto  Mary,  my  loving  wife,  all  diose  my  free^ 
hold  and  copyhold  lands,  tenements,  and  hereditaments 
whatsoever,  of  which  1  am  nciw  in  the  immediatt  possession^ 
lying  and  being  in  the  several  parishes  of  Soham  and  Ford'- 
bamf  and  either  of  diem>  in  the  county  of  Cambridge  afore^ 
said/'  I  am  quite  satisfied  that  the  words  there  used  are 
suffidendy  explicit  in  thcpmselves  to  describe  and  to  com* 
prise  the  land  .in  question.  Nobody^  I  think,  can  dotibt 
that  those  words  are  sufficient  to  comprise  and  to  describe 
these  lands,  if  the  person  designated  to  take  had  not  been 
the  person  who  would  take  without  them ;  and  it  does  not 
seem  to  me  that  the  words  of  description  are  to  receive  a' 
different  interpretation  on  account  of  the  character  of  the 
person  to  whom  the  bequest  is  made.  I  have  no  doubt, 
indeed  I  am  quite  clear,  in  my  own  mind,  as  to  the  e^ecl 
of  that  particular  clause  of  the  wiU.  1  am  not  so  clear  » 
that  the  testator  did  not  intend  to  convey  a  different  mean* 
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182S.       log;  I  will  not  say  wbeAer  he  did  or  did  not ;  but  I  amof 
opinion,  adhering  stricdy  to  the  lai^aage  of  tfie  will,  and 


Dos 


Bastis. 


f^  ^  being  uocertun  whether  the  testator  ^  or  did  not  realijr 
mean  to  oonvq^  diat  meaniog,  that  we  oi^ht  to  gito  affect 
to  these  clear  and  unambiguoiis  words.  The  ijoestion  as  to 
the  copyhold  land,  is  one  of  genend  and  estensive  inpoit. 
I  agree  with  the  argument  urged  on  the  part  of  the  delsnd- 
aots,  that  the  words  of  the  55  Geo.  S.  c.  19^,  may  be  con- 
sidered large  enough  to  comprise  the  present  case ;  but 
although  die  words  of  the  foregoing  part  of  the  statute  are 
large  enough  for  that  purpose,  it  does  not  follow  that  it  is 
necessarily  comprised  widim  them.  It  is  laid  down  by  Lord 
Chief  Baron  Conufn,  as  one  rule  in  die  construction  of  acts 
of  pariiament,  '<  that  if  a  case  be  ont  of  the  mischief  in- 
tended to  be  remedied  by  the  statute,  it  shall  be  considered 
to  be  out  of  die  punriew,  iddiough  it  may  be  within  die 
words;"  and  I  am  quite  satisfied  diat  Ais  case  is  out  of  tlie 
mischief  intended  to  be  remedied  by  this  statute.  Tlie  sta- 
tute recites,  ''That  by  the  custoois  of  certain  manors,  copy- 
hold estates  of  such  manors  pass  by  the  last  wtU  and  testa- 
ment of  the  copyhold  tenants  thereof,  declaring  die 
uses  of  surrenders  made  for  that  ptnpose/'  Then  it  goes 
on,  **  and  whereas  much  inc(mTenience  has  arisen  from  the 
necessity  of  making  soch  surrenders;  be  it  therefore  enact- 
ed, that  in  all  cases  where,  by  die  custom  of  any  manor  in 
England  or  Ireland,  axy  copyh^  tenant  of  such  manor 
may,  by  his  or  her  last  will  and  testament,  dispose  of,  or 
appoint  his  or  her  copyhold  tenements,  the  same  having 
been  surrendered  to  such  uses  as  should  be  declared  by 
such  last  will  and  testament,  ev«ry  dbposidon  or  charge 
made  or  to  be  made  by  any  such  last  will  and  testament  by 
any  person  who  shall  die  after  the  passing  of  this  act  of  any 
such  copyhold  tenements,  or  of  any  right,  tide,  or  interest 
in  or  to  die  same,  shall  be  as  valid  and  effectual,  to  all  in- 
>  tents  and  purposes,  akhougfa  no  surrender  shall  have  been 
made  to  the  use  of  the  last  will  and  testament  of  such  per- 
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Bon,  as  the  stnie  would  have  be^i  tf  a  surrender  had  been  IBSt. 
made  to  the  use  of  such  will/'  This  enac^tment  is  to  pre-*  d^e 
vent  the  inconv^aiences  found  to  arise  from  the  necessity  of  b^»xi& 
ihaking  surrenders.  No  case  has  been  cited  in  which  any 
ineontenieiice  has  been  found  to  arise  from  the  necessity 
of  requiring  a  surrender,  in  order  to  give  effect  to  the  will 
of  a  feme  coverts  Such  a  surrender  is  reqiured  by  the  cus* 
torn  of  thk  manor,  and  no  pnjudice  -or  inconvenience  has 
been  found  to  arise  from  it.  Now  it  appean  to  me^  that 
the  object  of  Ais  statute  was  to  prevent  any  inconvenience 
arising  from  an  omission  to  do  m  act  which  was  mere 
matter  of  form  md  circumstance;  as  in  the  case  of  a 
surrender  by*  an  adnlt  legally  capacitated  to  make  a  surren- 
der, but  who  from  mere  omission  or  neglect  did  not  sur- 
render to  the  uses  of  his  will,  and  thereby  subjected  par- 
ties to  inconvenience  after  his  death.  It  was  to  remedy  the 
inoonvenience  arisiiq;  from  the  omxsoon  of  such  an  act, 
being  merely  a  matter  of  form,  that  the  legblature  had  in 
contemplation,  and  nothing  more.  But  it  seems  to  me, 
that  tf  we  were  to  extend  the  provisions  of  this  statute  to 
a  case  like  the  present,  instead  of  any  inconvenience  being 
remedied,  we  should  be  introducing  very  great  mischief,  and 
establishing  a  precedent,  pregnant  with  the  most  serious 
consequences.  I  have  always  considered  the  necessity  of 
submitting  a  married  woman  to  examination  by  the  steward 
of  the  manor,  as  a  necesrity  of  paramount  importance. 
The  case  finds  that  by  the  custom  of  this  manor,  such  an 
examination,  separate  and  apart  from  her  husband,  is  ne- 
cessary. The  policy  of  the  law  in  requiring  this  separate 
examination  of  a  married  womanwhen  she  surrenders  to  the 
use  of  her  will,  is  to  prevent  the  wife  fi^m  making  an  im- 
provident ynH  under  the  control  of  her  husband.  That 
protection  of  a  married  woman  is  not  so  necessary  in  the 
.  case  of  a  will,  as  in  that  of  an  immediate  sale ;  fojr  in  the 
latter  the  wife  is  dq>riving  herself  of  all  means  of  future 
existoice;  but  m  die  former  she  is  not  depriving  herself  of 
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IBM.        any  tbiog  but  of  the  pow^r  of  giving  the  estate  to  vibom 
'^■"jj^     .  8be  please^.    The  necessity  in  that  case  is  ^ert^inly  not  v> 
V.  great;  but  still  she  is  entitled  to  tiie  benefit  of  that  protec- 

tion, lest  she  should  be  induced  by  the  control  of  tlie 
husband  to  make  an  improvident  will,  giving  her  psopertgr 
away  perhaps  from  her  ovim  near  relations  to  him,  or  to 
persons  connected  with  him.  If  we  were  to  put  such  a 
construction  on  this  statute  as  would  deprive  ihe  married 
woman  of  that  great  protection  which  the  law  throws  around 
her  in  cases  of  freehold  property,  and  by  the  custom  of  this 
manor,  and  of  many  other  manors,  is  thrown  around  her  in 
cases  of  surrender  of  copyhold,  instead  of  remedying  any 
inconvenience  which  it  was  the  object  of  this  statute  to 
reniovci  we  should  be  introducing  a  very  great  inconveni- 
ence; and  therefore  I  am  of  opinion,  that  although  this 
case  may  be  within  the  words  of  the  statute^  yet  according 
to  Lord  Chief  Baron  Comyn,  not  being  within  the  mischief, 
it  is  not  within  the  purview* 

Bay  LET,  J. — I  am  of  the  same  opinion.  Where  the 
words  of  a  will  are  suflScient  to  comprehend  the  property 
which  a  plaintiff  claims,  and  where  he  has  made  out  that 
there  are  words  sufficiently  large  for  that  purpose,  the  pro- 
perty will  pass,  unless  the  opposite  party  can  shew  by  other 
parts  of  the  will  that  there  was  an  intention  that  the  pro- 
perty should  not  pass,  llie  onu»  in  the  first  instance  lies 
upon  the  devisee ;  but  when  he  has  made  out  that  there  are 
sufficient  words  to  pass  the  property,  the  onus  is  reversed. 
In  this  case  the  testator  devises  by  his  will,  *'  all  those  my. 
freehold  and  copyhold  lands,  tenements,  and  hereditaments 
whatsoever,  of  which  1  am  now  in  the  immediate  posses- 
sion, lying  and  being  in  the  several  parishes  of  Soham  and 
Fordham,  and  either  of  them  in  the  county  of  Cambiidge*^ 
Now,  at  the  time  when  he  made  his  will,  he  was  in  tlie 
immediate  possession  of  certain  lands  of  which  he  was 
seised  in  fee-simple,  and  he  was  in  the  immediate  possession 


niLAAT   TSRHr,   TRTRB   GEO.  IT.  W 

'mUo  of  certain  other  lands  of  which  he  was  seised  for  lif<d|        ia22. 
with  a  reversion  to  himself  in  fee,  expectant  upon  the  death      ^"^J^f^ 
of  his  mother.     He  was  then  in  tlie  immediate  possession  v. 

of  the  latter  as  well  as.  the  former  lands.  Why  then  lie  ^""« 
uses  words  suffidently  large  to  include  the  property  in  ques- 
tion, unless  from  his  sitiiati<Hi  with  reference  to  that  pro- 
perty, or  from  words  which  he  has  used  in  other  parts  of 
his  will>  it  tppears  that  it  was  not  his  intention  to  pass  that 
property.  It  is  contended,  on  two  grounds,  that  this  pro- 
perty will  not  pass ;  first,  because  the  testator  gives  it  to 
his  wife  for  Hfe,  with  remainder  to  his  daughter  in  fee;  and, 
second,  because  before  that  time  this  was  settled  property 
on  the  wife  with  an  estate  for  life,  remainder  to  the  daughter, 
who  would  take  an  estate  tail  in  reversion  by  descent,  if 
there  should  be  no  other  issue ;  and  therefore  that  the  wiU 
with  reference  to  diat  property  was  inoperative  in  its  dis- 
position, both  as  to  wife  and  daughter.  But  there  are  nvuiy 
iDslanoes  in  which  a  testator  gives  a  second  time  the  same 
property  by  specific  disposition  to  those  persons  who  are 
entitled  to  it  by  previous  settlement ;  and  I  know  of  no  in- 
stance in  which  the  circumstance  of  die  property,  being 
prenously  settled  upon  the  devisee,  takes  ^way  that  pro- 
perty from  Ihe  operation  of  the  specific  devise,  which  was 
sufficiently  large  to  comprehend  it.  If  there  had  been  any 
case  of  that  description,  I  should  have  been  willing  in  tfaia 
paiticuhir  case  to  follow  the  precedent  But  I  think  we  are 
not  at  liberty  to  make  a  precedent,  and  to  conclude  that 
because  the  testator  gave  to  the  parties  what  they  wouldr 
have  taken  just  as  effectually  as  if  he  had  not  so  given  it, 
will  prevent  the  operation  6f  the  devbe,  when  there  are 
words  sufficiently  large  to  comprehend  the  estate  in  ques- 
tion. Then,  as  to  the  residuary  clause,  it  seems  to  me, 
lo<Amg  at  the  whole  frame  of  the  will,  thift  the  testator  was 
not  referring  to  the  property  in  question  in  that  clause,  but 
was  prolmbly  using  general  words,  because  nothing  known 
or  unknown  to  which  he  might  have  a  title  would  be  under 
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1823.       the  operation  of  the  general  woids  in  the  preceding  pert  o£ 
^om^      his  mil.    He  described  in  the  early  part  of  the  ivill  the 
•.  reversionary  interest  which  he  had  upon  the  death  of  his 

mother,  and  he  uses  specific  words  applicable  to  that  pro* 
perty.    If  he  had  meant  by  the  residuary  clanse  to  pass  any 
specific  property,  he  would  have  specifically  named  it ;  but 
It  is  evident  that  he  had  no  specific  property  in  his  contem* 
plation  at  the  time  be  framed  the  residyiary  clause*    Sup* 
pose  there  had  been  no  residuaiy  clause  in  the  wUI,  tfien 
the  property  would  clearly  pass  by  die  previous  devise ;  and 
I  know  of  no  instance  in  which  such  general  words  in  a 
residuary  clause  have  been  held  to  limit  and  control  the 
operation  of  the  preceding  devise.    Upon  the  other  ^es- 
tion  I  have  no  doubt.    The  statute  m  its  enacting  part 
refers  in  very  general  wcxds  to  prior  inconveniences  arising 
from  the  want  of  surrenders ;  but  I  have  no  doubt  it  refera 
to  diose  inconveniences  arising  firom  those  surrendera  which 
are  matters  of  form,  and  form  only ;  and  that  the  legidature 
meant  to  supply  the  defect  of  that  whicli  was  mere  matter 
of  form,  but  not  that  which  was  clearly  matter  of  sub- 
stance.    I  am  quite  satisfied  that  a  surrender  by  a  feme 
covert,  or  by  an  in£ui1^.  where  die  cnatom  of  the  manor 
requires  a  surrender  on  his  attaining  the  age  of  discrerion,    ' 
are  instances  of  special  and  substantial  surrenders,  which  it 
was  not  die  intention  of  the  legislature  to  supply  by  this 
act  of  parliament ;  and  that  it  was  not  meant  to  take  away 
that  protection  which  is  afforded  in  such  cases  by  the  exa- 
mination to  which  the  parties  are  subjected  by  the  steward 
of  the  manor.    When  die  duties  of  a  steward  are  fidthfuUy 
Asdiarged,  lie  will  take  care  that  no  feme  covert  passes 
an  estate  or  surrender  to  the  use  of  her  willi  without  pre* 
vtously  apprising  her  of  die  conse^piences  of  her  act.  I  think 
die  words  of  the  preamble  <tf  this  act  clearly  do  not  import 
diat  it  was  the  intention  of  die  legislature  to  t$ke  away  such 
protection,  and  therefore  I  am  clearly  of  opmion  that  the 
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lessor  of  the  plaintiff  b  entided  to  both  descriptioDs  of       13^ 
property.  Doe 


HoLROYO,  J<.-^I  have  no  doubt  that  the  testator  had  in 
his  contemplation,  not  only  the  lands  of  which  he  was  in 
die  actual  possession,  but  likewise  the  lands  of  which  he 
was  not  in  the  actual  possession,  and  hating  both  in  con* 
templation,  he  makes  use  of  words  applicable  to  each. 
This  will  is  not  inconsistent  with  the  previous  settlement, 
and  there  is  no  reason  why  the  former  should  not  take  effect, 
tbon^^  the.  latter  would,  by  operation  of  law,  give  the 
estate  to  the  same  party,  if  there  had  been  no  will.  The 
words  being  clear  and  explicit,  they  cannot  be  controlled  by 
mere  conjecture  and  surmise,  and  therefore  we  are  bound  to 
give  effect  to  the  apparent  meanmg  of  the  will,  which  clearly 
is  to  include  the  freehold  m  question.  Upon  the  second 
poin^  it  seems  to  me  that  the  statute  only  meant  to  do  away 
Aat  which  was  mf  re  matter  of  form,  and  not  to  dispense 
with  surrenders,  which  are  in  substance  necessary,  and  where 
an  examination  of  the  party  surrendering  is  material  to  give 
wdidity  to  the  surrender.  It  could  never  be  in  the  conlemf* 
phtion  of  the  legislature  to  take  away  the  protection  of  the 
law  from  a/ane  covert,  and  expose  her,  perhaps,  to  the  na- 
proper  influence  of  a  husband  in  the  disposition  of  hm  pro« 
periy.  Surrenders  in  form,  and  not  sunrenders  in  subitance, 
weie  intepded  to  be  supplied  by  tins  act,  and  it  never  meant 
to  do  away  with  the  necessity  of  examidng  a  feme  covert 
sunendering  to  the  use  of  her  will.  Now,  auppose  in  tUa 
instance  the  steward  of  the  manor,  contrary  to  his  du^,  had 
taken  a  surrender  from  the  husband  and  wife,  without  ex- 
amming  the  wife  apart,  in  my  opinioB  nodiing  would  have 
passed  under  her  will.  The  legislature,  therefore,  could 
never  mean  to  take  away  the  separate  exammation  necessary 
to  give  effect  to  the  will  of  a  feme  covert,  by  a  surrender. 
On  these  grounds,  I  thmk  the  phdntiff  entitled  to  judg- 
ment. 


V, 

Bartle. 
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1822.  Bbst,  J.— I  am  also  of  opinion  with  the  plaintiff  on 

^''^^      both  points.    The  first  clause  of  this  will,  being  perfectly 
9.  intelligible  and  sufficiently  comprehensive  to  include  this 

ABTLi.  freehold  property,  I  think  we  ought  not  to  narrow  it  down 
by  any  extraneous  circumstances  which  might  frustrate  the 
intention  of  the  testator.  The  residuaiy  clause  can  in  no 
degree  affect  the  previous  devise;  and  it  was  probably  in- 
troduced for  greater  caution  by  the  attorney,  not  with  a 
view  to  control  the  preceding  specific  dispositions,  but  in 
order  that  the  testator  might  not  die  intestate  with  regard  to 
anfy  other  property  which  might  possibly  have  been  omitted 
in  the  disposition  of  his  estate,  and  which  he  had  not  spe* 
cifically  devised.  On  the  other  point  I  perfectly  concur 
with  the  F^st  of  the  CourtI  The  legislature  clearly  meant 
to  supply  a  formal  surrender,  but  not  a  substantial  one* 
They  never  could  mean  to  dispense  with  the  necessity  of 
examining  a  femit  covert  m  order  to  protect  her  against  the 
nndue  influence  of  her  husband.  The  examination  of  a 
feme  covert  is  matter  of  substance;  and  the  .act  means  only 
to  supply  matter  of  form.  As  well  might  we  dispense  with 
three  witnesses  to  a  wiH  of  lands,  as  with  the  examination 
of  a  feme  covert/  upon  a  surrender  to  the  use  of  her  will ; 
for  one  is  as  much  a  matter  of  substance  as  the  other.  No 
case  is  to  be  found  even  in  a  Court  of  Equity  in  which  a 
surrender  has  been  supplied  to  give  validity  to  the  will  of  a 
feme  covert ;  and  therefore  it  is  impossible  to  dispense  with 
so  essential  circumstance.  1  think  we  should  be  contraven- 
ing the  intention  of  the  legislature,  if  we  were  to  hold  diat 
this  act  intended  to  supply  a  surrender  in  this  case. 

The  postea  was  ordered  to  be  delivered 
to  the  lessor  of  the  plaintiff. 
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Elsee  v.  Smith  (in  Error).  Frid<hf, 

February  1* 

X  HIS  was  a  writ  of  error  from  the  Common  Pleas.    Tlie  Falsely,  mali- 

declaration  was  in  case.    The  first  count  alleged  ''  that  the  ^P^'J^'j^i  *°^ 

plaintiff  in  error  went  and  appeared  before  a  Justice  of  the  probable 

'^         ,  ,  .  cause,  pro- 

county  of  Essex,  and  falsely,  maliciously^  and  without  any  curing  the 

probable  cause,  made  a  complaint  on  oath,   that  he  had  justice  to 

reason  to  suspect  that  several  trees,  or  parts  of  trees,  had  |^fg^|^  g^Jf/^'p' 

been  stolen  from  the  King's  Forest  of  Hainauli,  and  that  prebend  the 

,  person  of  A, 

they  were  carried  to  the  premises  of  John  Smith  (defendant  on  Bospicion  of 

m  error),  carpenter,  of  Chigwell  Row,  and  were  there  con-  hereby  cans- 

cealed ;  and  that  he  therefore  prayed  a  search  warrant  to  '"?  ^^\  pre- 
'  ^  .  .  mwes  to  be 

examine  the  premises  of  him  the  said  J,  S. ;  and  that  the  searcbed,  and 

plaintiff  afterwards  falsely,   &c.  caused  and  procured   the  prUoned,  is 

said  Justice  to  make  and  grant  his  warrant  in  writing,  under  gnbuMt^f  an 

his  hand  and  seal,  directed  to  the  constable  of  Chiswell,  and  ^'ction  on  the 

.  .  <*»*«♦  *nd  not 

all  other  officers  of  the  place,  whereby,  after  reciting  that  trespass. 

the  said  John  Elsee  had  made  oath  before  the  Justice  that  oath  tha?  a  fe« 

he  the  said  J.  E.  had  reason  to  suspect  that  a  quantity  of  I.o"J^it\ed"''^ii^ 

oak  timber,  the  property  of  hb  Majesty,  had  been  recently  not  necessary 

stolen  from  the  King's  Forest  of  Hainauli,  and  that  the  Magistrate  in 

said  timber  had  been  carried  to,  and  was  concealed  on  or  ^rarrant  to* 

near  the  premises  of  the  said  X  5.,  the  said  Justice  required  »«?»"«*'  tiic  pre- 

*  ,  ,  *  miscs,  and 

such  constables  to  search  the  premises  of  the  said  J.  S,,  and  apprehend  the 

that  they  should  bring  the  said  timber,  if  so  found,  before  party  suspect- 

him  the  said  Justice,  together  with  the  body  of  him  the  said  and^tholigh^it 

J.  5,,  to  be  dealt  with  according  to  law :  and  tliat  by  virtue  ma^.be  <r«- 

and  under  colour  of  the  said  warrant,  and  under  pretence  gistratc  to 

of  the  execution  thereof,  the  said  defendant,  together  with  f/g"|  wa'rraiit, 

one  J.  ff'.,  a  constable,  proceeded  to  a  certain  place,  near  yetitistvwe 
'    ^  .  in  the  pci-son 

to  the  premises  of  the  said  J.  S.,  and  then  and  tliere  tlie  who  causes  and 

said  defendant  falsely  and  maliciously,  and  without  any  rea-  Warrant  to  U- 
sonable  cause,  pointed  out  to  the   said  constable  certain  jone  mali-* 

cionsly,  and 
without  reasonable  or  probable  cause. 
▼OL.  I.  O 
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1822.       pieces  of  wood,  then  and  there  lying  and  being  near  to  ihe 
^"^^/^^      said  premises  of  the  said  plaintiff,  to  be  oak  timber,  suspected 
«.  to  be  feloniously  stolen  from  the  said  forest  of  HainauU ;  and 

*""•  the  said  defendant,  under  colour  and  pretence  of  said  war- 
rant, then  and  there  caused  and  procured  the  said  wood  to 
be  seized  and  taken,  and  kept  for  the  space  of  twenty-four 
hours  without  any  reasonable  or  probable  cause ;  and Jthe 
said  defendant  on  the  same  day  wrongfully  and  unjustly, 
and  without  any  reasonable  or  probable  cause  whatsoever, 
caused  and  procured  the  said  plaintiff  to  be  arrested  by  his 
body,  and  imprisoned  and  kept  for  the  space  of  twenty- 
four  hours,  and  caused  and  procured  him  to  be  conveyed 
before  the  Justice  aforesaid,  who  having  heard  all  that  the 
'  said  defendant  could  say  or  allege  touching  and  concerning 
the  said  supposed  offencei  adjudged  and  determined  that 
the  said  plaintiff  was  not  guilty  of  the  said  supposed  offence; 
and  the  said  defendant  had  not  further  prosecuted,  but  had 
deserted  and  abandoned  the  said  complaint,  and  the  prosecu- 
tion was  wholly  ended  and  determined."  The  second  count 
was  more  general,  alleging, ''  that  the  defendant,  without  any 
reasonable  or  probable  cause  whatsoever,  charged  the  plain- 
tiff with  a  certain  offence  punbhable  by  law,  to  wit,  that  se- 
veral trees,  or  parts  of  trees,  severed  from  the  ground^  had 
been  feloniously  stolen,  and  that  the  said  plaintiff  was  guilty 
of  such  felony^  and  upon  such  charge  fabely,  &c.  caused 
him  to  be  imprisoned  for  twenty-four  hours."  The  de- 
fendant pleaded  Not  Guilty;  and  there  was  a  general  ver- 
dict and  judgment  for  the  plaintiff  for  760/.  7s.  damages 
and  costs. 

Assignment  of  errors,  1.  That  it  is  alleged  in  the  first 
count  of  the  declaration,  that,  by  the  information  laid  be- 
fore the  Justice,  the  defendant  only  prayed  a  search  warrant 
to  examine  the  premises  of  the  plaintiff,  and  therefore  the 
defendant  is  not  liable  for  the  imprisonment  of  the  plaintiff 
under  the  warrant  of  the  Justice ;  2.  That  the  cause  of  action 
in  the  said  first  count  mentioned,  describes  too  generally  the 
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mode  by  which  the  defendant  charged  the  plaintiff  with  the 
supposed  offence ;  3.  That  the  mode  by  which  the  plaintiff 
M-as  dbcharged  or  acquitted^  is  not  stated  in  the  said  count, 
and  no  legal  determination  Of  the  complaint  against  the 
plaintiff  is  stated  or  shewn ;  4.  That  the  proper  remedy  is 
trespass  and  not  case  for  the  supposed  causes  of  action  men- 
tioned in  the  declaration ;  5.  That  the  complaint  alleged  in 
the  declaration  stated  a  mere  suspicion  of  felony,  and  not 
a  positive  oath  of  an  actual  felony  committed ;  and  there- 
fore the  Justice  was  not  warranted  in  issuing  the  warrant  in 
the  said  declaration  mentioned ;  and  if  not,  then  trespass 
was  the  ptoper  form  of  actioui  if  any  was  sustainable  against 
the  defendant,  &c. 

Chitty,  for  the  plaintiff  in  error.  The  first  and  principal 
objection  is,  that  the  defendant  below  was  not,  under  the 
circumstances  stated  on  the  record,  liable  to  any  action  in 
any  form  of  proceeding ;  and  the  second,  that  the  form 
of  action  as  well  as  the  pleadings  are  incorrect ;  for  if  the 
injury  complained  of  was  committed  under  colour  of  a  Jus- 
tice's warrant,  then  the  defendant  was  not  liable ;  and  if  it 
was  not  under  colour  of  the  warrant,  then  the  remedy  should 
be  trespass  and  not  case.  With  respect  to  the  first  objec- 
tion, it  is  clear,  that  if  the  Justice  had  no  right  upon  the 
charge  made  before  him  to  issue  such  a  warrant,  then  the 
person  making  the  charge  is  not  liable  to  any  action,  and 
the  remedy  is  only  against  the  Justice.  Leigh  v.  Wchb  (a). 
Tempest  v.  Chancer  {b),  and  24  Geo.  2.  c.  44.  s.  6.  If  a 
magistrate  grant  a  warrant  without  a  proper  information 
on  oath,  the  remedy  is  an  action  of  trespass  against  him. 
Morgan  V.  Hughes  (c).  Now  a  search  warrant  cannot  be 
granted  without  a  positive  oath  that  a  feloay  has  been  com- 
mitted. 2  Hale  P.C.  149,  150  and  113.  Entick  v.  Carring- 
ton(d).     By  statute  22  Geo.  3.  c.  58.  s.  2.  Justices  are  em- 

(fl)  3  Esp.  165.  (e)  t  T.  R.  «S5. 

(»)  \  Stark,  r.  (d)  t  Will.  «91.    11  Hargr.  St.  Tr.  f  15. 

lit 
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]jowered,  upon  oath  that  there  is  reason  to  suspect  that  stolen 
goods  are  kaowmgly  concealed  in  any  dwelling-house,  to 
grant  their  warrant  to  search  the  same,  and  the  person  or  pet- 
sons  knowingly  concealing  such  stolen  goods,  or  in  whose 
custody  the  same  shall  be  found,  he  being  privy  thereto,  may 
be  brought  before  the  Justice.  In  the  present  case,  the  oath 
made  by  the  defendant  before  the  Justice  does  not  positively 
state  that  the  trees  were  actually  stolen.  The  defendant 
merely  swore  that  he  had  reason  to  suspect  that  trees  or 
parts  of  trees  had  been  stolen.  His  oath  did  not  allege 
that  the  plaintiff  had  carried  away  or  concealed  such  trees, 
and  the  defendant  only  prayed  a  search  warrant.  The 
defendant  therefore  is  not  responsible,  for  the  act  of  the 
magistrate,,  in  adding  more  to  the  warrant  than  was  prayed, 
which  was  merely  a  search  for  the  trees,  and  at  most  the 
warrant  ought  only  to  have  directed  that  the  person  or  per- 
sons, knowingly  concealing  or  being  privy  to  the  stealing 
the  stolen  trees,  should  be  apprehended  and  brought  before 
the  Justice.  The  defendant  did  not  impute  to  the  plahitiflF 
that  he  had  concealed  the  trees;  therefore  the  warrant 
was  void;  and  the  magistrate  might  be  liable  to  an. 
action  of  trespass ;  but  the  constable  and  the  defendant 
were  protected  from  liability  by  the  common  law,  as  well 
as  by  the  statute  24  Geo.  2.  c.  44.  s.  6.  Then,  secondly, 
^  the  form  of  the  action  is  clearly  erroneous  and  mistaken, 
because,  as  the  vvarrant  to  arrest  the  plaintiff  was  illegal, 
the  proper  remedy  was  trespass,  not  case.  Hill  v.  Bate- 
man  (a),  Morgan  v.  Hughes  (b).  But,  as  to  the  imprison- 
ment, it  is  not  alleged  in  the  declaration  that  that  was 
under  the  warrant,  which  it  was  clearly  necessary  to  have 
shewn  (c).  Thirdly,  the  second  count  is  too  general ;  for 
it  merely  alleges,  **  that  the  defendant  without  any  reason- 
able or  probable  cause  whatsoever,  charged  the  plaintiff 
with  a  certain  offence  punishable  by  law,  to  wit,  that  several 
trees,  or  parts  of  trees,  severed  from  the  ground,  had  been 


(a)  1  Stra.  710. 
(A)  S  T.  R.  $t5. 


(c)  2  Bla.  Rep. 
541.  and  368. 


845.    3  Wih.   ?91. 
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felonioualy  stoica,  and  that  the  said  plaindff  nvas  guilty  of       1022. 
«uch  felony,  and  upon  such  charge  felsely/&c.  caused  him-     ^^^ 
to  be  imprisoned  for  tiVenty-four  hours."    Nov  it  it  not  ^ 

diewn  in  this  count  that  the  plaintiff  was  taken  before  a 
magistnte,  wtiich  it  is  clearly  necessary  it  should,  nor  that 
be  caused  him  to  be  apprehended  by  warrant;  and  therefore 
it  is  clear  that  the  declaration  should  have  been  trespass, 
and  not  case.  [The  Court  were  inclined  to  think  that  the 
second  count  was  free  of  objection.]  In  conclusion,  the  ver* 
diet  in  this  case  appears  to  have  been  taken  for  entire  da* 
mages  on  the  whole  declaration,  idiereas  it  ought  to  have  been 
taken  specially,  which  was  an  omission  at  ^e  trial.  The  first 
count  manifestly  proceeds  to  recover  a  compensation,  as  well 
for  the  imprisonment  of  his  person,  and  the  supposed  scandal' 
of  his  character,  as  for  taking  wood  and  detaining  it  for 
twenty^four  hours,  without  reasonable  or  probable  cause. 
It  is  not  stated,  either  that  it  was  the  plamtiff 's  wood,  or 
that  it  was  taken  out  of  his  possession.  That  cause  of  ac- 
tion therefore  is  not  properly  charged,  and  the  damagea 
being  entire,  the  writ  of  error  is  well  founded.  Plajftet^t 
CUM  (a),  tVyatt  v.  Effingion  (b),  Bertie  v.  Pickermg{c\ 
Pklmey  v.  Ruiland  (d),  and  Joh  v.  Miih  (ey 

JValford,  contri,  was  stopped  by  the  Court. 

Abbott,  C.  J. — 1  am  of  opinion  that  the  judgment  in 
this  case  ought  to  be  affirmed.  Looking  to  the  whole  de- 
claration, the  inducement  and  the  matters  charged  in  ike 
conclusion,  it  appears  to  me  to  be  very  manifest  that  tlie 
plaintiff  does  not  seek  damages  for  the  taking  of  his  goods, 
but  he  seeks  damages  for  the  iiyury  done  to  his  reputation 
and  the  imprisonment  of  his  person ;  and  therefore  I  think 
the  verdict  was  correctly  taken.  That  disposes  of  the  ob- 
jection as  to  the  verdict.    As  to  the  other,  which  is  the 

(a)  5  Rep.  34.  (A)  1  Stra.  $37. 

(c)  4  BttiT.  S45d«  W  t  Ssund.  379.  (e)  2  Ld«  Raym.  890. 
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1822.        material  objectidn  in  this  case,  namely,  that  dits  should  hare 
^^^^      been  an  action  of  trespass,  and  not  of  ease;  that  is  founded 
«'  on  the  supposition  that  the  warrant,  which  the  ma^strate  . 

issued  fdr  searching  the  premises  and  apprehending  the 
person  of  the  plaintiff,  was  illegal.  Now  if  the  warrant 
be  not  illegal  and  void  in  its  form,  and  be  founded  on  the 
matter  laid  before  the  Justice,  and  as  he,  as  a  Justice  of  the 
Peace,  had  authority  to  grant  such  a  warrant,  then  the  prer 
sent  action  is  proper  in  its  form — ^for  falsely  and  maliciously 
causing  the  magbtrate  to  grant  a  Warrant  to  do  the  act  com- 
plained of.  When  the  matter  was  laid  before  the  Justice,  he 
might  la>vfully  and  in  the  due  exercise  of  his  authority  grant 
the  warrant  prayed.  What  is  the  charge  laid  before  him  i 
That  he  *^  the  said  John  Elsu  had  reason  to  suspect  that 
several  trees,  or  parts  of  treesj  had  been  stolen  from  the 
King's  Forest  of  Hainatdt,  and  that  they  were  carried  to 
the  premises  of  John  Smith,  carpenter,  of  Chigwell  Raw, 
and  were  there  concealed.''  It  has  been  contended,  that  this 
would  not  justify  the  magistrate  in  bsuing  the  warrant, 
which  was  afterwards  issued,  because  there  is  no  perfect 
allegation  thsft  the  offence  had  been  committed,  but  is  only 
put  as  matter  of  suspicion.  It  appears  to  me,  on  the  au- 
thorities cited,  speaking  generally  of  the  subject-matter, 
they  do  not  contradict  the  opinion  I  have  formed.  I  am  of 
opinion,  that  upon  a  representation  to  a  magistrate,  that 
a  person  has  reason  to  suspect  that  his  property  has  been 
stolen,  or  is  concealed  in  a  certain  place,  the  magistrate 
may  lawfully  issue  his  warrant  to  search  the  place,  and 
to  bring  the  occupier  or  owner  before  him.  It  need  not  be 
a  positive  and  direct  averment  upon  oath  that  the  goods  are 
stolen,  in  order  to  justify  the  magistrate  in  granting  his  war- 
rant. There  are  many  cases  in  which  a  cautious  man  might 
not  choose  to  swear  that  his  prc^rty  is  stolen,  nevertheless 
he  might  have  great  reason  to  suspect  a  particular  party, 
and  the  magistrate  would  be  well  warranted  in  granting  his 
search  warrant.    Suppose  the  case  of  a  horse,  which  has 
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been  lost  by  its  owner,  and  it  is  foimd  io  the  possesaon  of  1822. 
another  person,  the  owner  in  that  case  might  not  like  to 
take  upon  himself  to  swear  diat  the  horse  has  been  stolen  ; 
for  it  may  have  strayed ;  but  when  he  finds  his  horse  is  con- 
cealed  in  the  stable  of  another  person,  he  may  veiy  natu- 
rally conclude  that  it  must  be  stolen,  from  the  circumstance 
of  the  concealment;  and  therefore  he  may  very  consdenti- 
Ottsly  swear  that  be  suspects  it  io  have  been  stolen.  U, 
under  such  circumstances,  the  magistrate  is  not  authoriaed 
in  issuing  his  search  warrant,  it  might  happen  in  many  cases 
that  felonies  would  go  undetected.  Therefore,  it  appears 
to  me,  that  upon  such  information  the  Justice  has  authority 
to  issue  his  search  warnmt ;  and,  if  it  is  wrongfully  issued, 
the  party  who  causes  it  to  be  issued  must  make  reparation 
to  the  person  injured.  It  being  alleged  in  this  declaration 
that  the  defendant  falsely  and  maliciously  made  a  charge 
against  the  plaintiff,  and  caused  and  procured  a  warrant 
to  be  issued,  whereby  the  pluntiff  is  apprehended  and 
unjustly  imprisoned,  it  seems  to  me  that  the  action  is  pro* 
perly  framed  in  case,  and  ou^t  not  to  be  trespass. 

Ba  YLBT,  J. — I  am  of  the  same  opinion*  If  a  party  acts 
himself  in  apprehending  another,  he  may  be  Uable  in  tres- 
pass ;  but  if  he  falsely  and  maliciously,  and  without  any 
probable  cause  puts  the  law  in  motion,  that  is  properly  the 
suigect  of  an  action  on  the  case*  With  that  all  the  authori* 
ties  agree.  The  allegation  in  this  case  u  no  more  than  that 
the  defendant  did  falsely  and  maliciously,  and  without  pro- 
bable cause,  put  the  law  in  motion  against  the  plaintiff* 
It  is  alleged,  that  he  made  a  complaint  before  the  ma- 
gistrate, in  which  he  stated  he  had  reason  to  suspect  that 
several  trees  and  parts  of  trees  had  been  stolen  from  die 
King's  Forest,  and  concealed  on  the  premises  of  the  plain- 
tiff, and  that  he  falsely  and  maliciously  caused  imd  procured 
the  nuigistrate  to  issue  this  particular  warrant;  which  war- 
rant states  that  the  goods  were  suspected  to  be  carried  to. 


Smith. 


104  CASES  IN   TH£   KING'S  BENCH, 

1B22.  and  were  concealed  on  or  near  the  premises  of  the  plaintiff. 
£i^Bg  The  warrant  is  so  framed  in  order  to  meet  the  possible  case, 
that  if  the  trees  had  been  originally  carried  to  the  premises, 
they  would  be  removed  to  some  place  near  them,  so  as  to 
be  convenient  within  the  reach  of  the  party  who  originally 
concealed  them.  Now  if  the  defendant  falsely  and  malici- 
ously procured  the  warrant  to  be  made  out,  he  caused  and 
procured  it  to  be  made  out  in  the  way  alleged.  There  is 
no  positive  allegation  that  the  property  had  been  stolen,  nor 
need  there  be  any,  to  justify  the  warrant ;  for  I  take  it  to 
be  quite  clear,  that  it  is  not  essential,  in  order  to  give  tiie 
magistrate  jurisdiction,  that  the  party  should  take  upon 
himself  absolutely  to  swear  that  a  felony  is  committed ;  but 
if  he  states  that  he  has  just  cause  to  suspect  a  particular 
person,  and  upon  that  representation  a  warrant  is  improperly 
granted,  that  forms  the  foundation  of  an  action  in  case ;  and 
it  does  not  lie  in  the  mouth  of  the  party  so  acting  to  say 
that  the  warrant  is  improperly  granted.  He  makes  the 
charge,  and  he  prevails  upon  the  justice  to  issue  his  war- 
rant ;  and,  upon  that  warrant  being  issued,  he  has  no  right 
to  say,  ^' 1  am  not  liable  for  the  consequences ;.  because, 
true  it  is,  I  caused  and  procured  the  justice  to  issue  his 
warrant,  but  the  charge  was  not  sufficient  to  authorize  the 
justice  to  do  what  £  required  him."  I  think  tliat  affords 
him  no  ground  of  defence.  I  am  of  opinion  also  that 
there  is  nothing  in  the  other  objections.  This  is  the  case 
of  a  person  maliciously  and  without  probable  cause  putting 
the  law  into  motion ;  and  as  that  is  the  proper  subject  of  an 
action  on  the  case,  I  think  there  is  no  error  on  this  record. 

HoLROYD,  J.«— -I  think  there  is  no  error  in  tliis  case,  and 
that  the  judgment  ought  to  be  affirmed.  The  action  is  for 
a  malicious  prosecution,  in  consequence  of  which  a  warrant 
issues.  If  the  warrant  issued  without  due  authority  on  the 
part  of  the  magistrate,  that  would  be  trespass  in  the  magis- 
trate ;  but  it  by  no  means  follows  that  it  is  trespass  in  the 
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party,  who^  by  laying  the  information  before  the  magistrate, 
is  the  cause  or  instrument  on  which  the  magistrate  acts  in 
granting  his  warrant.  Pie  lays  a  statement  before  the  ma- 
gistrate of  suspicion  of  the  goods  being  stolen,  and  that 
they  were  carried  to  the  premises  of  the  plaintiff  and  there 
concealed,  and  he  prays  a  search  warrant  to  examine  the 
plaintiff's  premises.  He  does  not,  from  any  thing  that  ap- 
pears on  the  face  of  the  declaration,  pray  this  specific  remedy 
by  warrant  for  the  apprehension  of  the  plaintiff.  Now,  if 
die  declaration  had  stated  that  the  defendant  had  gone  before 
the  magistrate  and  prayed  for  a  search  warrant  on  a  specific 
charge  of  felony,  then  there  might  have  been  some  colour 
-for  arguing* that  the  declaration  ought  to  have  been  in  tres- 
pass. It  is  said  that  the  granting  the  warrant  is  the  act  of 
the  mi^trate,  and  that,  if  any  action  lies,  it  is  trespass 
against  him,  add  that  the  party  who  made  the  representa- 
tion upon  which  the  magbtrate  acted  is  not  liable.  I  think 
^otherwise.  The  defendant  is  answerable  in  case,  for  falsely 
and  maliciously,  and  without  probable  cause,  making  such 
a  representation  to  the  magistrate  as  induces  him  to  grant 
his  warrailt.  If  the  warrant  was  illegal,  and  the  defendant 
himself  went  with  the  oflScer  to  execute  it,  that  might  make 
him  a  guilty  trespasser ;  but  it  does  not  appear  to  me  that 
there  was  anything  illegal  in  the  warrant  itself.  There  is 
nothing  in  this  declaration  which  will  make  him  a  trespasser, 
althou^  he  was  present  when  the  warrant  was  executed. 
It  18  only  that  he  caused  and  procured  the  warrant  to  be 
executed,  which  would  be  die  case,  supposing  he  had  by 
die  means  alleged  caused  and  procured  the  warrant  to  be 
eiecuted.  On  this  ground,  therefore,  I  think  there  is  no 
error.  I  concur  with  the  rest  of  the  Court  in  thinking  that 
there  is  nothing  in  the  objection  as  to  the  mode  in  which  die 
verdict  was  taken. 


Best,  J. — ^Was  of  the  same  opinion. 

Judgment  affirmed. 
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Fnd^^  Maksh,  Executor  of 'William  Quinlan  t. 

ref^ruMryt.  BuLTEEL. 


The  first  count  JJECLARATION  in  covenant,  by  deed,  to  submU  to 

tioo  in  cove-  arbitration.    The  first  count  stated  defendant's  covenant  to 

Sb?de^\)y^an  *^  ^^^^^  ^^  ^^  perform  the  award  of  two  arbitrators  nanied 

award,  alleged  in  the  indenture,  or  of  those  two  and  a  third  person,  to  be 
breaches  ge- 

Derally,  that  nominated  by  them,  and  that  defendant  would  not  by  affect- 
did  not  on  re-  ^^  delay  or  otherwise,  hinder  or  prevent  the  arbitrators  frooi 
mcmey'award-  ^^^^^^  ^^^^^  award,  and  that  such  award  should  be  binding 
ed,  and  de-  on  both  parties.  It  then  stated  the  arbitrator's  appoint* 
bitrators  from  ^^^^^  ot  a  third  person,  and  that  the  time  was  enlarged  in 
award^so^soon  Pursuance  of  the  authority  contained  in  the  deed,  and  that 

as  they  would  within  the  enlarged  time  the  arbitrators  made  their  award, 

have  done.  °                                               i  •     •       i 

Plea  to  tiiis  that  the  defendant  should  pay  to  the  plaintiff  the  sums  of 

cation  by  deed  S9ll>  I65.  7d.  and  300/.  costs,  and  that  all  disputes  should 

of  the  aiitho-  ccase.     Breaches,  first,  that  tlie  defendant  did  not,  on  rc- 

nty  of  ihc  ar-  '           '                                                        ' 

bitrators,  be-  quest,  pay  those   sums,   and,  second,  that  defendant  pre- 

their  award  :  vented  the  arbitrators  from  making  their  award  so  soon  as 

murrer^that '  ^^^  would  have  done.     Second  count  stated  the  covenant  of 

this  pica  was  reference  as  in  the  first  count ;  the  appointment  of  the  third 

not  a  conies-  ,                                                       »              rr 

•ion  of  the  co-  arbitrator,  and  assigned  as  breach  that  the  defendant  did, 

which  the^°  bcfoi'e  the  making  of  tlie  award,  kinder  and  prevent  the 

enUtled  f^**  arbitrators  from  making  their  award,  bif  executing  a  deed, 

judgment.  The  wherebu  he  did  revoke,   rescind,  abrogate,  recal,  and  ab- 

second  count  .       ,                        ,           ,          ,..,.,,.,, 

alleged,  '<  that  soiutcly  put  un  end  to  the  arbitration,  and  tbereby  hindered 

before  ^tiie  '  '  ^®  arbitrators  from  making  their  award,  and  whereby  the 

making  of  the  plaintiff  was  derived  of  the  benefit  of  the  award.    Plea  to 

award,  hinder  f 

and  prevent  the  first  breach  in' the  first  count  mentioned,  that  before  the 

from  making  arbitrators  made  their  award,  the  defendant  by  deed  revoked 

executilig'^V^  ^^  authority  in  the  arbitrators,  to  make  their  awaid,  and 

deed,  wfiereiy  therefore  the  award  was  invalid  :  wherefore  defendant  pray- 

he  did  revoke, 

ifc,  the  arbitrn' 

<M>«,  and  thereby  hindered  the  arbitrators  from  making  their  award,  Sec, :— Held,  on 

demurrer,  tliat  an  allegation  of  notice  of  the  revocation  to  the  arbiti-ators,  was  not 

necessary,  it  being  .^uHiciont  to  aver  the  fart  of  revocation  by  deed  to  sustain  this  count, 

and  call  upon  the  defendant  to  plead  isstia'bly. 
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ed  judgment^  that  the  plaintiff's  action  should  be  hatred  )        1822. 
and  to  the  second  breach,  that  dpfeudan^  did  not  hinder  the       m^^^ 
arbitrators  from  making  their  award.    To  this  plea  the  plain^  «• 

tiff  demurred.  To  the  second  count  of  the  declaration  the 
defendant  demurred,  assigning  three  causes  pf  demurrer; 
first,  th^t  it  is  not  alleged  that  the  three  arbitrators  had  any 
notice  of  the  revocation ;  second,  it  is  not  shewn  how  the 
defendant  hindered  the  arbitrators  from  making  their  award; 
and,  third,  no  notice  of  the  appointment  of  the  third  arbi*- 
trator  is  alleged^ 

Ckitty,  for  the  plaintiff. — ^The  cause  of  action  disclosed 
in  the  first  count  of  this  declaration  is,  the  not  performing 
the  covenant  to  abide  by  the  award-  Now,  the  defendant, 
bj  his  plea,  admitted  a  breach  of  his  covenant,  and  there- 
fore, by  this  confession^  the  plamtiff  is  clearly  entitled  to 
judgment  on  that  count  For  this  the  case  of  Charnl^  ▼• 
Winstanley  (a),  is  an  authority.  Then,  as  to  the  second 
count,  the  first  objection  taken  to  it  seems  clearly  not  to  be 
well  founded,  because  it  is  not  necessary  to  allege  that  the 
arbitrators  had  notice  of  the  revocation.  The  allegation 
that  the  defetidant  revoked  is  suflScient.  For  this  Fynior^s 
can  (Jb)t  is  an  express  authority  in  point  to  shew  that  a  re- 
vocation by  the  party's  own  act  is  no  discharge  of  the  de- 
fendant's express  covenant  to  abide  the  award ;  and  autho- 
rities to  this  pobt  also  are,  1  Brownl.  62.  2  ibid.  220.  Kid 
on  Arbitrations,  214.  Bac.  Ab.  tit.  Arbitrament,  B.  G.  and 
Vin.  Ab.  tit.  Arbitrament,  D.  a.  As  to  the  second  objection, 
that  is  also  answered  by  these  authorities,  because  it  is  ne- 
cessary to  shew  in  what  manner  the  defendant  hindered  the 
arbitrators  from  making  their  award.  Then  the  last  objec- 
tion, that  no  notice  of  the  appomtment  is  alleged,  is  also 
without  foundation,  for  in  pleading,  it  is  neither  usual  nor 
necessary  to  insert  that  allegation.    2  Saund.  62.  Ibid.  n.  4«    . 

(a)  5  East,  t66.  (6)  8  Rep.  Bl  b.  and  vide  4  Rep.  61  b 
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1822.        Com.  Dig.  tit.  Pleader,  C.  73.    The   plaintiff  is   therefore 
entitled  to  judgment  upon  all  these  pleacHngs. 


Marsh 

V. 
BVLTEEU 


Gaselee,  contrd,  contended,  that  the  defendant's  plea  to 
the  first  count  could  not  in  this  case  be  considered  as  a  con- 
fession that  he  had  broken  the  covenant ;  and  he  distinguish- 
ed this  case  from  Charnhy  v.  fVinstanley,  because  there  the 
wife  had,  by  her  own  act,  namely,  by  marriage,  put  it  out 
of  her  power  to  perform  the  award,  and  therefore  the  co- 
venant to  abide  the  award  was  broken.  lu  this  case  the 
submission  being  by  bond,  the  revocation  of  the  authority 
of  the  arbitrator  is  no  answer  to  the  objection,  because  the 
party  by  hdmself  makes  it  a  bond  without  condition.  But 
it  is  new  to  say  that  a  defendant's  plea  is  to  help  what  is  de- 
fective in  the  declaration.  Then,  as  to  the  second  count,  he 
contended,  that  the  declaration  was  not  well  drawn  con- 
formably to  the  usual  mode  of  pleading  in  such  cases.  It 
ought  to  have  distinctly  averred  notice,  and  merely  stating 
tlie  fact  of  revocation  by  deed  was  not  sufficient. 

Abbott,  C.  J. — For  the  reason  given  in  the  judgment 
of  the  court  in  Charnley  v.  fVinstanley,  1  am  of  opinioii 
that  judgment  must  be  given  for  the  defendant  upon  the 
demurrer  to  his  plea  to  the  first  count ;  and,  on  the  autho- 
rity of  Vyniors  case,  1  am  of  opinion  that  judgment  must 
be  given  for  the  plaintiff  upon  the  demurrer  to  the  second 
count  of  this  declaration.  I  confess  I  am  not  able  to  dis- 
tinguish this  case  from  that  of  Fyniors,  The  allegation 
there  was,  that  the  party  by  his  deed,  by  him  sealed  and  de- 
livered, revoked  the  authority  of  the  arbitrator.  It  was 
held  in  that  case  that  the  allegation  of  revocation  by  deed 
imported  notice  to  have  beep  given  to  the  arbitrator.  So 
here  the  revocation  being  by  deed,  imports  that  notice  was 
given  to  the  arbitrator  that  the  party  had  changed  his  mind. 
If  the  declaration,  instead  of  being  in  the  form  it  is,  had 
alleged  that  the  party  had,  on  such  a  day,  sealed  and  de- 
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livered  a  certain  deed,  aiid  thereby  revoked  the  authority  of 
the  arbitrator,  I  should  have  thought  that  would  have  been       mTrsh 
an  bsu£Bcient  allegation.     It  would  have  been  an  allegation  «• 

of  the  thing  to  that  effect.  Whereas  here  the  allegation  is, 
that  the  thing  was  done,  that  there  was  a  revocation  by 
deed^  and  shewing  that  it  was  done  in  such  a  manner  as  the 
•  law  reqiures,  to  avoid  a  covenant,  by  notice  of  that  descrip- 
tion* 

Bayley,  J. — ^There  is  a  great  deal  of  difference  betM'een 
stating  that  a  thing  has  been  actually  done,  and  giving  the 
effect  of  the  thing  when  done.    In  this  case  the  party  states    . 
that  the  defendant,  by  deed,  revoked  the  authority  of  the  ar- 
bitrator, and  Lord  Coke  says,  that  nothing  is  revoked  unless 
notice  of  it  is  communicated  to  the  party  interested.    If 
that  be  so,  why  then  an  allegation  that  the  defendant,  by 
deed  revoked,  contains   a  double  allegation,  one  alleging 
chat  he  executed  a  deed,  which  deed  imported  a  revocation, 
and,  that  notice  of  the  deed  was  given  to  the  party.     There 
being  in  effect  a  double  allegation  here,  the  defendant  is  at 
liberty  to  put  in  issue  the  one  or  the  other.     One  of  the 
propositions  is,  that  he  executed  the  deed.     He  may  say 
that  he  never  did  execute  the  deed ;  the  other  is,  that  notice 
is  given,  and  he  may  deny  that  any  notice  was  given.     That 
being  so,  I  think  in  this  respect  it  is  not  distinguishable 
from  Vyniors  case.     I   also  agree,  for  the  reasons  stated, 
that  judgment  must  be  given  for  the  defendant  upon  the 
demurrer  to  the  plea  to  the  first  count. 

HoLROYD,  J. — I  am  of  the  same  opinion.  I  think  tliat 
the  first  count  in  the  declaration  in  this  case  is  distinguish- 
able from  the  one  in  Charnley  v.  Winstanhif,  which  has  been 
cited,  and  I  think  that  the  plea  of  the  defendant  to  that 
count  is  not  to  be  considered  as  a  confession  of  the  covenant. 
The  defendant  pleads  a  revocation  of  the  authority  of  the 
arbitrator  before  the  award  was  made,  upon  which  the  plains 


y^ 
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tiff  turns  round  and  denies  that  that  is  an  answer  to  the 
ground  of  action  in  the  first  county  but  says  *'  the  plea  gives 
me  another  ground  of  action,  because  the  defendant,  by  his 
plea,  confesses  a  breach  of  the  covenant,  and  therefore  I  am 
entitled  to  judgment."  Now,  I  think  that  mode  of  reason- 
ing ought  not  to  prevail.  The  plaintiff  cannot  help  his 
own  declaration  by  the  defendant's  plea.  I  think  therefore 
the  defendant  is  entitled  to  judgment  on  that  ground.  As 
to  the  other  point,  the  case  in  8  Co.  is  a  direct  authority 
in  point  for  the  plaintiff,  upon  the  second  count,  that  case 
being,  in  my  opinion,  conformable  to  principles  of  law. 
Tlie  allegation  in  the  second  count  is,  that  the  revocation 
of  the  defendant  hindered  the  arbitrator  from  proceeding  in 
his  award,  and  states  it  thus — ''that  he  the  defendant,  on  such 
a  day,  by  a  certain  deed  in  writing,  bearing  date  the  day 
and  year  last  aforesaid,  signed  and  sealed  by  him  the  said 
defendant,  did  revoke  die  arbitration  and  reference,  and 
thereby  hindered  the  arbitrators  from  making  their  award.'' 
That  is  an  allegation  that  die  revocation  in  fact  is  done 
by  deed.  It  is  not  said  that  it  was  his  deed,  but  by  a  deed 
in  writing,  signed  and  sealed  by  him,  he  did  revoke  the  au- 
thority of  the  arbitrator.  That  imports  that  the  authority 
was  revoked  by  that  deed ;  and  I  think,  upon  the  authority 
cited,  that  is  suflScient  without  alleging  that  the  arbitrator 
had  any  notice  of  the  revocation  (a). 

Judgment  for  the  defendant,  upon  the 
demurrer  to  the  plea  to  the  first  count ; 
and  for  the  plaintiff,  upon  the  demur- 
rer to  the  second  count  of  the  de- 
claration. 

(a)  Be$if  J.  was  abseat  at  Chambert. 
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Benjamin  Cobb,  Assignee  of  Thomas  Monbbt, 
a  Bankrupt,  v.  Charlbs  Symonds  and  Robert        jt^JJJ^^. 
Porter.  >^v^<' 

X  HIS  was  an  action  of  trover  brought  by  the  plaintiff^  A  smuggler 
as  assignee  of  one  Thomas  Monsey,  a  bankrupt,  against  the  trabaod  goods 
defendants,  to   recover  the  value  of  certain  farming  stock,  gJnJ^ng^S*"* 
crops,   and  furniture  of  the  bankrupt,  in  possession  of  the  clearly  a 
defendants.     Plea,  Not  Guilty.    At  the  trial  of  the  cause  the  meaning 
at   the    last  Assizes  for    the  county  of  Norfolk,  before  ^ntSconcem. 
Dallas,  C.  J.  it  appeared  that  the    bankrupt,  who  was  a  ^^^^J^^P^'* 
farmer,  and  dealt  to  a  considerable  extent  in   contraband  liable  to  a  corn- 
goods,  was  on  the  IQth  of  June,  1818,  arrested  for  penal-  °'****®"" 
ties  to   the   amount  of  500/.,  which  had   been  recovered 
^inst  him  at  the  suit  of  the  Crown ;  and  that  on  the  6th 
of  November  following  the  defendants   received  from  the   « 
sheriff,  who  was  in  possession  of  the  bankrupt's  effects,  an 
assignment  of  them  under  a  bill  of  sale,  in   trast  to  sell 
them,  to  reimburse  .themselves  the  sum  of  300/.,  which 
they  had  advanced  to  the   bankrupt,  to   pay  the   sheriff's 
charges,  and  to  account  to  the  bankrupt  for  the  surplus. 
On  the  28th  of  February,  1820,  a  commission  of  bankrupt 
was  sued  out  on  the  petition  of  the  plaintiff,  who  was  ap- 
pointed assignee.    The  defendants  had  given  notice  to  dis- 
pute the   petitioning  creditor's  debt,  the   trading,  and  the 
act  of  bankruptcy.    A  verdict  was  found  for  the  plaintiff, 
with  liberty  for  the  defendants  to  move  to  enter'  a  nonsuit 
if  the  Court  should  be  of  opinion  that  the  trading  was  not 
established. 

Scarlett  accordingly  obtained  a  rule  nisi  last  Term  for 
that  purpose ;  and 

Blosset,   Serjt.,  Storks,    and  Rolfe,  now  shewed  cause 
against  the  rule.    The  first  question  for  the  opinion  of  the 
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Court  is,  whether  Thomas  Monsey  was  a  trader  within  the 
meaning  of  the  bankrupt  laws.  It  was  objected  at  the  trial 
that  the  only  trading  proved  was  one  of  an  illegal  nature, 
which  was  indeed  true ;  for  the  bankrupt  was  a  farmer,  and 
the  only  trade  he  ever  carried  on  was  that  of  smuggling  con- 
traband spirits.  But  this  is  a  sufficient  buying  and  selling 
to  bring  him  within  the  operation  of  the  statutes.  The  only 
authority  on  thb  subject  is  to  be  found  in  a  case,  £jr /}ar^e 
Mej/niott{a),  where  Lord  Hardwicke  considered  the  subject 
very  fully,  and  seems  to  have  decided  the  point.  The  ques- 
tion then  before  his  Lordship  was,  whether  a  clergyman 
could  be  made  a  bankrupt  ?  But  in  reasoning  upon  that 
question  he  says,  ''  I  will  compare  it  to  the  case  of  a  per- 
son who  has  dealt  merely  in  smuggling  and  running  of 
goods ;  though  this  is  an  offence  and  contrary  to  an  act  of 
parliament,  yet  still  it  will  be  a  trading  within  the  meaning 
of  the  bankrupt  acts,  and  such  trader  is  liable  to  a  commis- 
sion." Indeed,  the  principle  of  this  reasoning  is  clear:  the 
petitioning  creditor's  debt  may  not,  and  in  the  present  case 
does  not  arise  out  of  the  bankrupt's  illegal  transactions,  but 
from  a  transaction  quite  unexceptionable  on  that  ground ; 
he  is  therefore  not  to  be  barred  of  the  remedy  which  the 
bankrupt  laws  give  a  creditor  in  that  situation,  whatever 
may  be  said  of  any  other  creditor  who  is  pariiceps  criminis. 
The  bankrupt  laws  were  made  for  the  relief  and  benefit  of 
the  creditors,  not  of  the  bankrupt ;  and  to  bar  an  innocent 
creditor  of  that  relief  would  be  to  open  a  wide  door  for 
fraud,  and  woidd  defeat  the  express  object  which  those 
laws  have  in  view.  Shall  a  bankrupt  be  allowed  to  say, ''  I 
have  traded,  it  is  true,  but  it  was  an  illegal  traffic,  and  there- 
fore I  am  not  liable  to  a  conunission  f"  To  allow  this,  would 
be  to  offer  a  premium  for  the  infringement  of  the  laws,  and 
to  give  the  illegal  trader  an  advantage  at  the  expence  of  the 
honest  and  innocent  creditor.  If  a  smuggler  is  to  be  ex- 
empted from  the  bankrupt  laws,  he  is  exempt  also  from 


(fl)  1  Atk.  199. 
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every  simple  contract  debt  which  he  may  choose  to  incur.        1822. 
What  is  the  meaning  of  the  word  "  trader?"    That  parti-        q^^^^ 
cular  word  is  not  mentioned  in  the  statutes;  the  trading  is     a^J',^^ 
there  described  as  a  buying  and   selling ;  and  a  trader  is  a"d 

one,  who  by  buying  and  selling,  seeks  to  gaiii  a  living.  Is 
not  a  smuggler  a  buyer  and  seller;  and  does  he  not  thereby 
seek  to  gain  a  living  ?  These  laws  are  to  be  construed  libe- 
rally for  the  benefit  of  the  creditors ;  and  surely  it  would 
be  any  thing  but  a  liberal  construction  of  them  to  say,  that 
they  had  no  reference  to  a  man,  who  by  an  illegal  mode  of 
trading,  exposes  his  creditors  to  a  more  than  ordinary  risk, 
and  then  shelters  himself  under  the  monstrous  pretence,  that 
his  violation  of  the  laws  on  one  hand  has  put  him  without 
their  reach,  and  control  on  the  other.  The  remaining 
question  for  the  opinion  of  the  Court  is,  with  respect  to 
the  validity  of  the  bill  of  sale  executed  by  the  sheriff  to 
the  defendants,  and  which  involved  the  sufficiency  of  die 
petitioning  creditor's  debt.  The  execution  of  that  deed  by 
the  sheriff  was  a  gross  violation  of  his  duty;  for  his  pound- 
age, and  tlie  other  expences  attendant  upon  his  being  in 
possession,  together  with  interest  upon  the  money  advanced 
by  the  defendants  to  the  bankrupt,  were  deducted.  The 
deduction  of  the  poundage  was  evidently  in  violation  of  the 
43  Geo.  S.  c.  45.  s.  5 ;  for  it  has  been  decided  (a),  that  the 
sheriff's  power  in  this  respect  does  not  extend  to  writs  of 
extent.  His  remaining  four  months  in  possession,  and  then 
assigning  the  goods  upon  a  trust  deed,  was  also  expressly 
contrary  to  his  duty;  for  it  is  laid  down  in  Thompsofi  v. 
Clerk  (Jb),  that  the  sheriff  shall  sell  the  goods,  levy  the 
money,  and  pay  over  the  surplus  to  the  debtor.  Upon  these 
grounds  the  plaintiff  is  fully  entitled  to  retain  the  verdict. 

Scarlett,  Frere,  Seijt.,  and  Robinson,  in  support  of  the  ^ 

rule,    llie  bankrupt  in  this  case  cannot  b^  a  trader  within 

(a)  2  Sfra.  238.  {b)  Cro.  Eliz.  504.  S.  C.  S  Vent.  95. 
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tfa€  metning  of  the  atatules ;  for  it  is  utterly  impoBsible  that 
he  could  gain  any  thing  by  his  traffic,  iwhich  the  law  would 
allow  him  to  retain.  He  might  enter  into  contracts,  but 
only  such  as  would  be  void  in  law,  such  as  he  would  be 
unable  to  recover  upon  himself,  and  such  as  could  transfer 
no  legal  claim  to  his  assignees.  He  could  not  be  said  to 
gain  a  living  by  buybg  and  sellmg,  when  every  purchase 
and  sale  in  which  he  engaged  was  in  itself  illegal,  and  b- 
capable  of  being  enforced  for  his  bene6t.  If  this  were  so, 
then  every  farmer,  who,  as  such,  is  exempt  from  the  bankrupt 
laws,  would,  by  entering  into  a  smuggling  transaction  or 
two,  become  a  trader.  The  very  essence  of  the  trading  con- 
templated by  the  statutes,  is  the  acquirmg  legal  property 
and  legal  rights ;  and  that  essence  is  wanting  here.  If^ 
dealmg  in  smuggled  goods  is  to  constitute  a  trading,  upon 
the  same  principle  a  dealer  in  stolen  goods  might  be  deemed 
a  trader  also.  Lord  Loughborough,  in  the  case  of  Parker 
▼.  Wells,  cited  in  Cooke's  Bankrupt  Laws  (a),  enters  into  a 
long  examination  of  the  principle  which  should  govern  the 
exposition  of  the  word  "  trading,"  and  refers  to  the  case  of 
Port  V.  Turtonijb) ;  from  both  of  which  it  u  clear  that  there 
must  be  an  open,  public,  and  avowed  buymg  and  selling, 
with  a  view  to  the  acquirement  of  legal  property,  in  order 
to  constitute  a  man  a  trader.  There  is  no  such  buying  and 
selling,  and  no  such  acquirement  of  property  here,  and  upon 
this  distinction  the  present  action  must  fail.  Tlie  bankrupt 
laws  are  made  for  the  relief  of  the  trader,  as  well  as  of  the 
creditor;  but  to  what  relief  can  the  smuggler  be  entitled  ? 
He  can  enforce  no  contract  as  against  his  debtor;  he  is 
liable  to  the  performance  of  no  contract  towards  his  cre- 
ditor ;  he  is  a  man  in  all  respects  out  of  the  view  of  the 
statutes,  and  cannot  be  considered  a  trader  according  to 
their  established  and  acknowledged  meaning.  [The  learned 
counsel  were  proceeding  to  argue  upon  the  other  point  in 
tl^  case,  when,  at  the  suggestion  of  the  Chief  Justice,  it 


(a)  1  Cooke's  B.  L.  47. 


(b)  S  Wib.  169. 
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was  agreed  on  both  sides  to  refer  that  part  of  the  case  to 
an  arbitrator^  who  should  estimate  the  value  of  the  goods 
assigned^  and  malce  such  deductions  from  their  value  as  he 
might  judge  the  defendants  were  entitled  to.] 

Abbott,  C.  J. — ^I  am  of  opinion  that  there  was  sufficient 
evidence  of  a  trading  in  this  case  to  bring  the  bankrupt 
within  the  meaning  of  the  statutes  concerning  bankrupts. 
The  words  are  **  seeking  a  living  by  buying  and  selling  ;*' 
and  I  am  not  ^ware  of  any  eipressions  in  the  context  that 
at  all  tend  to  limit  or  modify  that  description.  My  opinion 
on  this  subject  is  strongly  fortiSed  by  the  language  of  Lord 
Hardwicke,  who,  by  his  pointed  reference  to  the  case  of  a 
smuggler,  seems  to  have  considered  it  as  settled  law  at  that 
time,  that  a  smuggler  is  a  trader  within  those  statutes.  Tlie 
consequences  of  restricting  the  operation  of  the  statutes 
might  be  extremely  mischievous ;  dealers  in  tea,  snuff, 
tobacco,  and  other  articles,  which  cannot  legally  be  sold 
without  submitting  the  dealer's  premises  to,  the  survey  of 
the  Excise,  and  witliout  having  words  importing  licence  so 
to  deal  written  legibly  upon  the  premises,  might  be  thus 
enabled  to  carry  on  their  trade  in  secret,  and  avoid  the 
effect  of  the  bankrupt  laws ;  and  other  cases  of  a  similar 
nature  might  be  mentioned.  Hiis  would  be  gross  irtjustice ; 
and  we  must  take  care  to  prevent  its  occurrence  by  giving 
to  the  statutes  all  the  meaning  and  operation  which  the 
legislature  wisely  intended  they  should  have.  With  regard 
to  the  other  point,  it  is  not  necessary  that  we  should  give 
any  opinion,  as  the  parties  have  agreed  to  resort  to  a  dif- 
ferent mode  of  decision,  which  I  think  is  best  calculated  to. 
promote  the  justice  of  the  case. 

HoLROYD,  J.(a) — I  am  of  the  same  opinion^  Upon 
the  authorhy  of  Lord  Hardwicke,  and  upon  a  fair  exposition 
of  the  words  of  the  statute,  I  think  there  was  m  sufficient 

(a)  BtipUift  J.  was  absent  at  Chambers. 
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trading  in  this  case.  The  words  are  **  seeking  a  living  ;**  and 
can  it  be  doubted  that  the  bankrupt  sought  his  living  by  his 
amugglii^  transactions?  The  statute  does  not  say  that  it 
must  be  a  legal  buying  and  selling ;  and  the  bankrupt  shall 
not  be  suffered  to  plead  his  ^rnvt  criminal  act  in  answer  to 
the  claims  of  his  creditors,  1  entertain  very  little  doubt  that 
Lord  Hardwicke,  in  his  judgment,  refers  to  some  settled  case 
upon  this  very  point,  although  that  case  appears  to  be  now 
lost  to  us.  llie  petitionbg  creditor  is  ignprant,  and  thore- 
fore  innocent  of  the  bankrupt's  illegal  dealings,  but  that 
very  circumstance  increases  his  risk ;  he  has  therefore  the 
greater  claim  to  relief,  and  that  claim  should  not  be  defeated, 
by  telling  him,  tliat  the  dealings  of  the  man  be  has  trusted 
are  illegal,  and  consequently  void. 


Best,  J. — t  agree  altogether  in  the  opinion  expressed  by 
the  Court.  I  canntU  doubt  that  surngglbg  is  a  trading  within 
the  bankrupt  laws,  when  I  find  that  so  great  a  Judge  as 
Lord  Hardrdcke  treated  that  doctrine  as  settled  law  ;  and 
that  it  has  been  acted  upon  ever  since  the  case  of  Johnson  (b) 
the  smuggler,  who  was  proved  never  to  have  had  any  deal- 
ings in  tlie  way  of  trade,  except  as  a  smuggler.  It  is 
clearly  a  buying  and  selling  to  obtain  a  living,  and  the  ille- 
gality of  it  cannot  take  it  out  of  the  operation  of  the  statutes. 
It  should  not  be  forgotten  that  in  some  of  the  statutes  a 
bankrupt  is  considered  a  criminal,  an  observation  which  is 
peculiarly  applicable  to  the  present  case.  These  laws  were 
made  not  for  the  benefit  of  the  bankrupt  but  of  his  creditors  ; 
they  were  made  to  protect  the  public  from  the  rash  specula- 
tions, and  from  the  follies  of  traders ;  d  fortiori  they  were 
made  to  protect  them  from  their  crimes.  The  smuggler  ma^ 
ii«ciir.legal  debts,  and  acquire  legal  claims,  and  may  transfer' 
those  legal  claims  tp  his  assignees.  In  this  case  the  petition- 
•ing  creditor,  is  innocent,  of  all  share  in  the  bankrup|^s  illegal 
dealings,  and  as  such  is  entitled  to  relief.    1  tliink  the  who)^ 


(a)  Holman  v.  JoArmh,  Co^p»  SiU 
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pf  tlvi  argument  a^tns|  the  trading  in.this  case  is  ill  founded,        1B2S. 
and  ttiat  the  bankrupt  was  a  trader  within  the  spirit  and 
meaning  of  the  statutes.  ^>I 

Rule  discharged. 


Cobb 

Symowm 

POBVSR. 


Dawson  v.  Linton.  TVetifaf, 

Febnutry  5 


z\SSUMPSlT  for  money  paid  to  the  defendant's  use.  The  By  an  net  of 

declaration  contamed  special  counts,  but  the  action  proceed-  for  draioiiig  ' 

ed  on  the  iponey  count  first  mentioned.    At  the  trial  before  J^'Ji^ty^f ^„, 

Richardson,  J.  at  the  last  Lent  Assizes  for  the  couuty  of  ««^.  »t  »  de. 
T.     'i        1  1.         r,^        Y  •     -/Y.  •     1  .  dared,  "That 

Lincoln^  the  case  was  this  : — Ine  plamtiti  had  been  tenant  the  taxes  to  be 

to  the  defendant  of  certain  fen  lands  in  the  county  of  Lin*  ^^^^^  ^by 

coil,  for  a  period  6f  two  years  ending  at  Ladjf-^ay,  1819»  ^*''^*  hVb« 

At  the  time  he  quitted  the  tenancy,  there  was  a  drainage  tax  paid  by  tba 

of  20/.  14$.  id.  due  tn  respect  of  the  lauds,  under  and  by  ||^„,|g^  ^c. 

virtue  of  an  act  of  the  41  G«o-  3,  for  drainmg  the  lands  cj»r««l''»* 

'  ^  tiie  same  re- 

called Witdmore  Fen,  and  the  Ea$t  and  West  Tens,  in   the  sjirctively,  and 

county  of  Lincoln.     The  plaintiff  was    succeeded    in  his  ^kuU  mid  may 

tenancy  by  a  person  named  Armsbjf,  and  with  the  permis-  ^^J^J^^ 

sion  of  the  latter,  he  left  a  stack  of  com  on  the  premises,  •«*  ^  '*«  »•'** 

.-  .  MMaMe  to  tketT 

which  he  could  not  then  conveniently  remove.     On  the  17th  mpedwe  land- 

of  August,  1819,  the  collector  of  the  drainage  tax  levied  i^;^^^ 

the  sun^  due  when  the  plaintiflf  quitted  tlie  farm,  by  sak  of  quitted  lands 

.       -       liable  to  a 
the  plaintiff's   stack  of   com,  under  the  warrant   6f  die  drainage  tax 

dirainage  commissioners,  which  warrant  was  signed  by  die  ^ii^aAer  ba ' 

defendant  himself  as  one  of  the  commissioners,  he  happen-  J***  *'"|**^* 

ing  to  be  present  when  application  was  made  for  the  war-  levied  tbe  tax 

rant.    To  recover  back  the  amount  of  the  mont^  so  levied  propertvwhicli 

the  present  action  was  brought  by  the  plaintiff  against  the  tl^*!!^J^^ 


defendant,  bis  landlord  :    and  the  disputed  question  at  the  of  t 

.    .  T  ing  tenaat  i— 

trial  waS|  whether  the  action  was  well  brought  against  the  Held,  that  ha 

defendant,  it  being  contended  tliat  if  it  layat  all^  it  ought  ^an^«it 

laadlord  for  oMnoy  p^  Co 
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1022.        to  haVe  been  brought  against  Armshy,  the  succeeding  tenant 
of  th^  farm.    The  question  turned  upon  s.  50,  of  the  drain- 


l>]tws6ir 


Linton. 


r.  age  act  above  mentioned^  by  which  section  it  is  enacted, 

"  That  the  taxes  to  be  charged  and  assessed  as  aforesaid  by 
virtue  of  this  act,  $haU  be  paid,  by  the  tenants  of  the  lands 
and  grounds  charged  with  the  same  respectively,  and  such 
tenants  shall  and  may  deduct  and  retain  the  same  out  of  the 
rent  payable  to  their  respective  landlords^  The  learned 
Judge  charged  tlie  jury,  that  as  by  this  section  the  landlord 
was  ultimately  liable  to  repay  the  tenant  by  deducting  thfe 
tax  out  of  his  rent,  this  action  was  well  brought  against  the 
defendant,  and  that  the  plaintiff  was  entitled  to  a  verdict  oh 
the  count  for  money  paid,  laid  out,  and  expended,  to  the 
use  of  the  defendant,  and  the  plaintiff  accordingly  had  a 
verdict. 

,  In  Trinity  Term,  N.  G.  Clarke  having  moved  for  and 
obtained  a  rule  nisi  for  setting  aside  the  verdict,  and  enter- 
ing a  nonsuit, 

Balguy  now  shewed  cause,  and  contended  there  could 
be  no  doubt  that  this  action  was  properly  brought  against 
the  defendant,  and  need  not  have  been  brought  against 
Armsby  the  succeeding  tenant  of  tlie  farm.  It  was  clear 
that  the  plaintiff  had  a  right  of  action  against  one  or  other 
of  those  parties ;  and  the  question  wa^,  against  whom  it 
ought  to  have  been  brought  i  The  tax  is  assessed  upon  the 
land,  not  upon  the  tenant :  the  collector,  indeed,  for  his 
own  convenience,  is  empowered  in  the  first  instance  to  look 
to  the  occupier  for  the  payment  of  it ;  but  eventually,  and 
in  point'  of  fact,  he  looks  to  the  landlord.  If  the  tenant's 
is,  in  the  first  instance,  the  hand  which  pays,  the  tenant  is 
entitled  to  deduct  the  money  out  of  the  next  rent  which 
becomes  due.  It  is  clear  therefore  that  the  landlord  is  the 
person  to  whom  the  tenant  must  look.  Here  the  plaintiff 
had  in  effect  paid  the  tax  by  the  seizure  of  his  property, 
and  this  is  the  only  remedy  he  has   to  indemnify  himself; 
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for  as  he  owes  the  defendant  no  rent,  he  has  bst  the  oppor-        1822. 
tunity  of  relievir^  himself  under  the  50th  section  of  the      ^^^^^ 
statute.    He  was  slopt  by  the  Court;  and  \  v. 

Clark  and  Reader  were  called  upon  to  support  the  rule. 
In  order  to  decide  this  question^  it  is  requbite  only  to  look 
to  the  act  of  parliamenti  and  particularly  to  the  50tb  section. 
By  that  cTause  the  tenant  in  possession  is  made  liable  to  the 
payment  of  the  tax,  with  the  liberty  of  deducting  the  amount 
from  his  rent|  and  a  right  of  distress  is  given  to  the  collector 
upon  any  tenant  who  tefuses  or  neglects  to  pay  it ;  but  the 
collector  can  distrain  only  upon  the  tenant  in  possession,  and 
he  has  no  remedy  against  any  other  person.  The  tax  fell 
due  on  Lady-day^  1819;  on  that  day  the  plaintiff  quitted 
the  premises,  leaving  some  of  his  property  upon  .them^  and 
yiv.Afmsby  entered  as  his  successor;  neither  of  them  paid 
the  tax ;  but  eadi  of  them  had  property  upon  the  premises. 
How  wms  the  collector  to  act?  He  distrained  the  goods 
which  he  found  upon  the  premises,  and  he  had  full  power 
to  do  so ;  some  of  the  property  seized  beloiq^ed  to  the 
plaintiff,  but  the  collector  could  not  be  aware  of  that;  nor 
if  be  had  been,  was  he  at  all  bound  to  make  any  distinction 
between  the  phiintiff  and  that  of  the  tenant  m  possession. 
Hie  plaintiff,  to  be  sure,  had  lost  his  goods,  and  he  might 
be  entitled  to  recover  them ;  but  it  must  be  against  ^muftjr* 
not  against  the  present  defendant.  But  the  directions  of 
the  act  go  still  farther ;  for  it  is  dear  by  the  terms  of  it, 
that  if  there  are  no  goods  found  upon  die  premises,  the 
land  itself  becomes  seizable  in  payment  of  this  tax.  This 
proves  that  the  tenant  actually  in  possession  is  the  only 
party  to  whom  the  collector  can  look ;  and,  consequently, 
that  he  is  the  only  person  who  can  be  liable  to  the  plaint^ 
in  the  present  action. 

Abbott,  C.  J.— It  is  quite  clear  that  this  tax  is  ultt 
mately  to  be  paid  by  the  landlord;  and  that  whoever  may 
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be  the  hand  that  pays,  the  burthen  of  it  la  to  be  austamed 
by  him.  In  the  present  instance  the  plaintiiF,  by  the  seizure 
of  his  property,  has  in  fact  paid  the  tax,  and  he  has  an  un- 
doubted right  to  be  repaid  by  the  landlord,  ^lien  the 
plaintiff  quitted  th^  farm  the.  tax  had  not  been  demanded ; 
therefore  he  was  not  bound  to  pay  it;  and  it  would  be  too 
much  to  say  that  a  new  tenant  is  forthwith  to  pay  an  old 
arrear  of  taxes,  and  to  wait  till  his  next  rent*day  entitles 
him  to  reimburse  himself,  by  deducting  the  amount  from 
his  rent.    I  think  the  plaintiff  was  entitled  to  a  verdict. 

Bayley,  J. — ^The  50th  clause  of  the  act  of  parliament 
provides,  that  the  tenant  in  possession  shall  pay  the  tax,. and 
deduct  the  amount  from  his  next  payment  of  rent  to  his 
landlord.  The  plaintiff  has  complied  with  this  provision ; 
for  he  has  paid  the  tax  by  means  of  his  goods,  which  were 
distmined  for  it.  If  he  had  paid  it  while  in  possession,  he 
might  have  deducted  it  from  the  rent;  and  having  paid  it 
after  he  had  quitted  possession,  and  owed  no  rent,  he  is 
entitled  to  recover  it  from  the  landlord. 

IIoLROYD,  J. — ^I  am  of  opinion  that  this  action  is  main- 
tainable.  There  is  an  implied  promise  on  the  part  of  the 
landlord  to  repay  the  tenant  who  satisfies  the  tax.  The  tax 
is  payable  on  the  premises ;  that  is  the  proper  place  of  de- 
manding it;  and  there  the  collector  can  always  come.  He 
knows  nothing  of  individuals  ;  he  looks  to  the  land  and  to 
the  tenant  in  possession.  The  plaintiff  has  'paid  the  tax, 
and  he  ought  to  be  reimbursed  for  it. 

Best,  J. — ^The  landlord  signed  the  warrant  of  distress 
after  he  had  received  the  full  rent.  That  was  an  act  of  in- 
justice, and  for  that  he  ought  to  suffer.  The  tenant  in  this 
case  could  not  deduct  the  tax,  because  he  owed  no  rent; 
but  is  he  therefore  to  have  no  remedy?  Certainly  he  is ; 
and  that  remedy  is  against  the  landlord.     He  paid  the  tax 
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for  the  landlord^  and  it  is  but  just  that  he  should  be  repaid        1822. 

by  the  landlord.  ^^^ 

Rule  discharged.  "• 


In  the  Matter  of  Gellibkand,  Gent,  one,  &c.  pl^nuSyS. 

f^OOPER,  H.  moved  for  a  rule,  calling  on  an  attorney  Whether  the 
of  the  Court  to  shew  cause  why  he  should  not  answer  the  I[*]J3!«r1i  ad- 
matters  of  an  affidavit  made  on  the  affirmation  of  a  quaker  mis»iWe  to  call 
,   -,.  ^  upon  an  attor- 

named  H  aters.  ney  of  thii 

Court  to  an- 
swer tlie  mat- 
When  the  case  was  first  mentioned,  ^  "  ^f.  ""  ^^ 


fidavit. 


The  Court  doubted  whether  they  could  entertain  the  ap- 
plication on  the  affirmation  of  a  quaker ;  for  this  being  iu 
the  nature  of  a  criminal  proceeding,  the  deposition  of  a 
quaker,  unless  on  oath,  couhl  not  be  received;  and  the  case 
of  jitcheson  v.  Everiti  («)  was  referred  to  ;  but  they  desired 
the  learned  counsel  to  look  into  the  authorities  and  mention 
the  case  again,  if  there  were  any  in  the  books  for  support- 
ing the  application. 

Cooper,  on  this  day,  accordingly  mentioned  the  case 
again.  The  question  is,  whether  an  application  to  this 
Court,  calling  on  an  attorney  to  answer  the  matters  of  an 
affidavit,  is  a  criminal  cause?  If  it  be,  under  the  7  &8  )F. 
and  M,  c.  34.  and  1  Geo.  1.  s.  2.  c.  6.  and  the  authority  of 
cases^  the  affinnation  of  a  quaker  cannot  be  received.  A 
proceeding  is  not  a  criminal  cause,  because  it  may  be  penal 
in  its  consequences  to  the  party  against  whom  it  is  directed. 
If  it  were,  the  affirmation  of  a  quaker  could  not  have  been 
received  in  the  case  of  Atcheson\.  EveriU{b),  which  was 

(a)  Cowp.  582.         •      (6)  Cowp.  58J. 


In  tiie  Matter 


122  Basics  in  thb  king's  bbnoh, 

1823.  *°  action  to  recover  penalues  under  the  Bribery  Act»  and 
in  which  the  penal  consequences  of  a  verdict  against  the 
'V"**"'  defendant  was  a  disqualification  ever  again  to  vote  for  a 
Obllibrahd.  membgi-  ^^f  parliament.  It  is  not  therefore  because  the 
consequences  of  such  an  application,  as  the  present  aiay  be, 
that  an  attorney  may  be  struck  from  the  rolls,  that  a  quaker*fl 
afBrmation  is  to  be  refused,  since  it  is  not  more  penal  b  ita 
consequences  than  the  proceeding  in  an  action  under  the 
Bribery  Act  (a),  in  which  it  was  admitted.  The  inquiry 
should  be,  whether  this  is  in  form  a  criminal  proceeding. 
This  was.  the  criterion  by  which  Atcheson  v.  EveriU  was 
determined*  Lord  Mantfield,  in  his  judgment,  there  says, 
"  The  legislature,  when  they  excepted  to  the  evidence  of 
quakers  in  criminal  causes,  must  be  understood  to  mean 
causes  technically  criminal:  and  a  different  construction 
would  not  only  be  injurious  to  quakers,  but  prejudicial  to 
the  rest  of  the  king's  subjects,  who  may  want  their  testi- 
mony.**  That  this  proceeding  is  not  technically  criminal 
will  appear  from  its  wantmg  all  the  incidents  of  such 
proceedings.  In  criminal  proceedings  the  King's  Attorney-* 
General  might  enter  a  nolle  prosequi,  and  end  the  prosecu- 
tion ;  but,  with  re^d  to  the  present  application,  he  has  no 
such  power.  Supposing  a  party  should  prefer  complaint 
against  an  attorney  to  this  G>urt,  as  one  of  its  officers,  in 
a  case  in  which  he  might  also  proceed  by  indictment  against 
him,  the  attorney  could  not  plead  the  proceedings  of  this 
Court  in  the  shape  of  autrefois  convict  or  autrefois  acquit, 
which  he  could  have  done  if  he  had  been  criminally  pro- 
ceeded against  in  the  first  instance.  There  is  yet  another 
test  by  which  it  will  appear  that  this,  though  penal  in  its 
consequences,  is  not  a  criminal  proceeding.  The  Court  of 
Common  Pleas  has  no  criminal  jurisdiction  in  any  case ;  yet 
it  entertains  these  applications  in  common  with  this  Court, 
and  punishes  attornies  by  striking  them  off  the  rolls.  It  is 
true  there  are  a  variety  of  strong  instances  in  Strangers  Re^ 

(a)  2  Geo.  f .  c.  24.  s.  7. 
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ports  ({£),  which  shew  that  attachments  have  been  refused        IMS. 
on  ^affirmations  of  quakers.     hord  Mansfield  however  ap-  in^theMatter 
pears  to  have  considered  them  of  no  authoritv.    He  accounts   _      ^^ 
for  them  in  his  judgment  in  Atcheson  v.  Everitt,  and  virtually 
Qver-rules  them.    He  says,  that  **  they  seem  all  to  have  . 
arisen  from  (he  hasty  decision  of  Hinion  v.  Byron  (b),  where       '' 
the  motion  for  an  attachment  was  on  affirmation.    Barely 
upon  that  it  was  objected  to,  and  not  a  word  said  in  sup** 
port  of  it ;  but,  for  a  good  reason,  die  moment  the  objeo* 
tion  was  made  the  quaker  took  the  oath,  or  was  ready  to 
take  it,  and  the  objection  was  not  insisted  on.    And*yet  it 
is  remarkable  that  the  memory  of  these  cases  has  run  throu^ 
aU  the  rest,  introduced  very  great  confusion,  and  not  one  of 
the  authorities  seems  to  have  been  argued  or  considered, 
upon  the  act  of  parliament  itself."    There  b  no  reason  why 
a  quaker*s  affirmation  should  be  received  in  a  civil  case^  and 
rqjected  in  a  criminal  one.    The  act  therefore  is  to  be  con*  - 
straed  widi  tlie  most  rigid  strictness.     Ix>rd  Mansfield  de- 
clares it  impossible  to  say  why  the  exception  was  made,  and 
that  *'  the  consequence  b,  that  it  is  an  exception  not  to  be 
intended  by  equity.     In  remedial  cases,  the  construction  of 
statutes  b  extended  to  other  cases  within  the  reason  or  the 
rule  of  them.     But  where  it  is  a  hard  positive  law,  and  the 
reason  is  not  very  plainly  to  be  seen,  it  ought  not  to  be 
extended  by  construction."    It  is  expressly  stated  both  by 
Lord  Mansfield  and  Aston,  J.  in  Atcheson  v.  Everitt,  that 
the  action  under  the  Bribery  Act  was   to  a  degree  criminal 
in  its  nature ;  but  not  being  so  in  its  form,  the  Court  de- 
cided the  affirmation  to  be  admissible,    l^his  proceeding  too, 
it  must  be  allowed,  is   criminal   to  an  extent  in  its  nature, 
though  not  more  so  than  the   action  in  that  case,  which  in 
its  form  partakes  no  more   of  criminality.     On  the  principle 
therefore  on  which  it  was  admitted  in  that,  it  ought  to  be  ^ 
admitted  in  this  case. 

(ii)  Vide  sStra.  373.  946. 856. 1919.     (6)  Citeii  in  Rex  ▼•  BiU,  Aadr.  tpo. 


.18d9.       '    Ba  YLBY,  J.  (a)— -The  present  impression  of  my  mind  is, 
tbatJthe  true  dii»tinction  in  all  the  cq^es  which  have  b<^eu 


of  decided  upon  tliis  subject^  is  this,  that  if  the  object  of  the 

&BLLuaA]i».  gjj^  jg  j^  recover  a!  debt,  or  to  give  to  a  partj  any  legal 
civii  rights,  the  attirmntion  of  a  quaker  is  admissible^  and 
that  actions  on  penal  statutes  are  to  be  considered  as  actions 
for  debts;  but  that  in  cases  of  this  description,  whei^e  the 
object  is  not  to  give  to  the  party  any  legal  civil  right,  but  to 
punish  a  person  who  has  done  somcth^ig  wrongr^  the  affi- 
davit of  a  quaker  is  not  admissible.  I  think  that  rule  will 
be.  found  to  prevail  through  all  the  cases.  It  is,  however,  ^, 
question  of  very  general  importsince ;  and  if  the  party  choosey 
to  take  the  rule  after  this  intimation  of  our  opinion,  he  may 
do  so ;  but  if  the  Court  should  ultimately  be  of  opinion 
that  the  affidavit  of  a  quaker  is  not  admissible  in  this  case^ 
he  will  have  to  bear  the  expenoe  of  agitating  the  question. 
.  I  intimate  that  for  his  consideration. 

HoLROYD,  J. — ^The  ground  of  the  argument  in  tliis  case 
is,  that  inasmuch  as  the  application  is  not  in  its  form  crinii- 
nal|  but  civil,  the  affirmation  of  a  quaker  might  be  received. 
At  present  I  cannot  adopt  that  argument,  and  act  upon  it. 
1  remember  a  case  before  Lord  KenyoN,  where  an  application 
was  made  for  a  quo  uarranlo  upon  the  affimiatiou  of  a 
quaker^  which  proceeding  is  in  its  form  cruninal,  though 
in  substance  civil,  and  according  to  my  recollection  that 
noble  and  learned  Judge  said,  diat  the  rule  to  try  the  ad- 
missibility of  a  quaker  as  a  witness,  was,  whether  the  object 
was  criminal,  though  the  form  was  civil,  and  upon  that 
principle,  he  held  that  tlie  affirmation  was  admissible,  tlie 
object  being  only  criminal  in  form,  but  civil  in  substance. 
According  to  my  recollection  he  drew  that  distinction.  Now 
in  this  case  die  nature  of  the  application  is  not,  technically 
speaking,  criminal,    but  it  has  a   criminal  object,  namely, 

(a)  Abbott,  C.  J.  and  fir«/,  J.  were  abaeat 
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the  puoishment  of  the  party  for  misconduct.    The'  Court        ietS2. 
would  not  call  upon  a  party  to  answer  matters  df  an  affida«   w-^jT^'JJX. 
Tit,  which  imputes  to  him  an  indictable  offence,  but  still  of 

if  the  matters  imputed  to  htm  such  misconduct  as  shall  rea- 
der him  liable  to  aii  attachment  and  punishment  by  striking 
iiiin  off  the  rolls,  or  otlier\Yise,  it  may  be  fit  to  consider 
whether  the  affirmation  of  a  quaker  is  admissible  in  a  case 
where  such  consequences  may  follow.  My  presetit  iropre^ 
aipn  is,  thiit  it  is  not  admissible,  but,  without  giving  any 
decisive  opinion,  I  tliink  the  paj-ty  may  take  a  rule  nisi,  but 
lie  must  be  at  the  expence  of  discussing  the  question,  if  the 
Court  should  be  of  opinion  against  him. 

Cooper  afterwards  took  out  the  rule,  but  on  the  last  day 
of  Term,  when  Puller,  for  the  defendant,  appeared  to  shew 
cause,  he  admitted  that  die  matters  of  tlie  affidavit  were 
completely  answered,  and  therefore  tlie 

Rule  was  discharged,  with  costs. 
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IBM. 


F^ji.^^  f/-  Duncan  v.  Hill. 


la  this  Govt    v/NE  of  the  bail  tendered  for  justification  in  this  case, 

member  of  the  ^^  &  member  of  parliament,  and  before  Baylty,  J.  he  was 

mooTcMiior*  ^PPO*®^>  ^^  ^^®  ground  that  he  was  not  eligible  to  become 

be  allowed  to   bail,  inasmuch  as  he  was  not  liable  to  the  ordinary  process  of 

not  being  li-     the  Court.  The  case  of  Graham  v.  Stewart  (a),  and  Burton 

dinary  ^^a  ^•^therton^b),  were  cited  as  authorities,  shewing,  that  in  the 

of  the  Court.    Common  Pleas  neither  a  member  of  parliament  nor  a  peer 

of  the  realm  could  be  permitted  to  justify  as  bail;  but  as 

the  point  had  not  been  decided  in  this  Court,  he  permitted 

the  bail  to  justify,  subject  to  the  opinion  of  the  full  Court. 

upon  a  rule  for  staying  the  allowance  of  the  bail  upon  the 

objection  taken,   the  learned  Judge  liimself  thinking  the 

objection  could  not  be  got  over. 

ChiUy  accordingly  moved  for  and  obtained  a  rule  nisi  for 
staying  the  allowance  of  bail,  and  he  cited  Graham  v. 
Stewart,  and  Burton  v.  Mherton,  as  authorities  in  point. 
The  Common  Pleas  held  in  the  one  that  a  member  of  the  ' 
House  of  Commons  could  not  justify,  and  in  tlie  other  that 
the  same  objection  applied  to  a  peer  of  parliament,  both 
being  privileged  from  arrest,  and  were  exempt  from  the 
ordinary  process  of  the  Court. 

E.  Lowes,  on  the  last  day  of  Term,  appeared  to  sheW 
cause  against  the  rule,  but 

Abbott,  C.  J.  said— This  rule  was  granted  out  of  de- 
ference to  my  Brother  Bayley,  Members  of  parliament  are 
not  liable  to  the  ordinary  process  of  the  Court ;  and  there- 
fore on  that  ground  I  think  the  gentleman  tendered  in  this 
case  cannot  justify  as  bail.    Acting  upon  the  judgment  of 

(a)  4 Taunt.  «49.  (6)  t  Martb.  252. 
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the  Court  of  Common  Pleas  in  the  cases  cited,  and  thinking 
that  our  practice  ought  to  coqform  to  theirs  in  this  respect; 
the  same  rule  must  be  adopted  in  this  Court;  and  therefore 
this  rule  must  be  made  absolute.  If  the  point  has  never 
been  dedded  in  this  Court  before,  it  is  very  reasonable  that 
it  should  now  be  settled  on  the  authority  of  the  cases  cited 
from  the  Common  Pleas. 


IS7 


188S. 


DUMCAW 


Best,  J. — I  think  the  cases  in  the  Common  Pleas  have 
been  acted  upon  m  this  Court;  and  if  I  am  not  mistaken, 
I  have  myself  rejected  a  gentleman  of  very  large  fortune  on 
the  same  ground  in  the  fiail  Court 

Rule  absolute  for  disallowing  t^ie  bail, 
but  time  was  given  to  add  a^d  jus- 
tify other  bail  (a). 

(a)  FtVfe  X  Sid.  68.    Barnes,  99.    Tidd.  971. 


182^, 


Id  Miekaelmoi  Term,  2  Geo.  4. 
Anonymous. 
CHITTY moTed  to  jnstiiy  bail  In  tiiis  ca^e.  The  Ml  being  opposed, 
one  of  tbeoi  admitted  that  he  was  a  servant  in-  the  kind's  iHWiehold, 
and  tlioiigh  not  actually  employed  in  the  king's  palace,  was  liable  to  be 
called  npon  to  attend  personally  on  his  majesty ;  he  had  apartments 
assigned  turn  in  the  king's  stable  yard. 

Cemyny  for  the  plaintiff,  contended,  that  ihis  person  conid  not  justify 
as  baU ;  for  being  privileged  from  arrest,  he  coald  not  be  taken  in  eze- 
cntion. 

Clktify  endeavoured  to  answer  flie  objection,  bnt 

Best,  J.  (who  presided  in  the  Bail  Court)— Thonght  the  objection 
well  takeq.  One  of  the  king's  household,  if  arrested  on  mesne  process, 
may  be  discharged  forthwith  on  application  to  the  Court  for  that  pnr- 
pose,  uhdertaking  to  find  common  bail.  A  member  of  parliament  can- 
not become  bail  in  an  action,  because  he  cannot  be  taken  in  execution. 
So  of  the  servants  in  the  king's  household,  for  they  are  privileged.  His 
Lordship  remembered,  when  at  the  bar  in  the  Conhhom  PUob^  a  member 
•f  the  House  of  Commons,  of  undoubted  responubility,  was  tendered  at 
bail  for  a  friend,  bnt  he  was  rejected,  expressly  on  the  ground  that  he 
coaldnot  be  taken  in  execntion. 

Bail  rejected. 

Time  was  given  however  to  add  fresh  bail.  (MSS.) 


]V0reM6fr  8. 

A  servant  la 
the  king's 
household  li- 
able fo  be 
caUed  npon 
to  attend  the 
person  of  hit' 
mi^esty,  can- 
not justifv  as 
bail,  for  his 
person  cannot 
oe  taken  in  ex* 
ectttion. 
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F€6niQry6.  H ANSON  and  Another  v.  Armitagb. 


Where  goods  A  SSUMPSIT  for  goods  sold  and  delivered.     Plea,  Non 

rol,  erdereS**  Assumpsit,  and  issue  joined.     At  the  trial  hefoTe  jfbboli, 

d^?Tf1[  ^-  •''  ^^  ^^  Middlesex  Sittings  after  last  Trinitif  Term,  it 

J>MfMi  whole-  appeared  in  evidence  that  the  plaintiffs,  ivho  are  wholesale 

and  the  latter  tea-dealers  in  'London ^  sold  two  chests  of  tea  to  tlie  de- 

«*« wSrfto"  ^^^'^^^^  *  grocer  at  Barnsky,  in  Yorkshire.    The  tea  was 

be  MBt  to  gent  to  Stanton^s  wharf  in  Thames  Street,  in  order  that  it 
their  dettina*  ..... 

tion  by  aea,      might  be  forwarded  to  its  destination.    The  ship  by  which 

in  which  they  ^^  ^^  ^^^  ^^  ^^^^  ^"  ^^  passage.  The  defendant  refused 
were  lent  was  payment,  inasmuch  as  the  goods  had  not  come  to  his 
gwHls  were  hands.  No  evidence  was  given  .  of  the  manner  (whether  by 
in  the  country:  parol  or  writing)  in  which  the  tea  had  been  ordered ;  but  it 
iic«!n)twce  of^  ^^  proved  that  various  other  parcels  of  goods  had  at  dif- 
^•^••^■^y  ferent  times  been  forwarded  by  the  plaintiffs  to  the  de- 
inger  wai  not  fendant,  and  that  such  parcels  had  been  received  for  him  at 
ceptanceaa*  Stanton  s  wharf,  llie  plaintiffs  had  not  furnished  their  in- 
the"word«*Sf  ^^^^^  ^^  ^**®  defendant  until  it  became  matter  of  notoriety 
the  17th  sec.  of  that  the  ship,  in  which  the  iroods  were  sent,  was  lost,  and 
the  statute  of        ,  ^'         .     ^  ,       j  ^      ,  .        i  •      .,- 

Frands,'99G.8.  &  letter  was  put  m  from  the  defendant  to  the  plaintms,  re- 

quireru^^  fusing  upon  that  very  ground  to  be  liable  for  tlie  propcrty.i 

ceptancc  hy      It  lyas  objected   at    the    trial,   first,    that   the   statute   of 

the  party  him- 

«elf  to  make     Frauds,  29  Car.  2.  c.  3.  s.  17*  was  a  bar  to  the  action,  there 

the  absenoTof  ^u^g  ^o  contract  in  writing  for  the  sale  of  the  goods ;  apd, 
iract*'^  ^^°"  •^^^^^^^  ^^^  though  the  Jury  might  presume  a  parol  order, 
yet  there  was  not  such  a  delivery  of  the  goods  to,  or  accept- 
ance by  the  defendant,  as  would  take  the  case  out  of  that 
statute  so  as  to  bind  the  defendant.  The  Jury  were  directed 
by  the  learned  Judge  that  they  might  presume  a  paro)  order 
for  the  goods  from  the  subsequent  evidence  in  the  cause ; 
but  doubted  whether  the  delivery  of  the  goods  to  the  wharf- 
inger, for  the  purpose  of  being  transmitted  by  the  usual 
fnode  of  conveyance,  and  tli^  acceptance   of  them  by  him. 


I 
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was  sttch  an  acceptance  within  the   statute  of  Frauds  as  ,  1822. 

would  bind  the  defendant:  but  the  Jury  were  directed  to*  ^^^^*^ 
find  a  verdict  for  the  plaintiff^  with  liberty  for  the  defendant  v 

to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opi-  a«»TACB. 
nion  that  the  plaintiffs  could  not  retain  their  verdict. 

Gumey,  for  the  defendant,  in  Michaelmas  Term,  accord- 
ingly moved  for,  and  obtained  a  rule  nisi,  for  enterbg  a 
nonsuit. 

Scarlett,  on  a  former  day,  shewed  cause  against  the  rule. 
It  must  be  admitted  that  the  order  for  the  goods  in  tliis  case 
was  by  parol ;  bu)  whatever  advantage  the  defendant  might 
at  one  time  have  derived  from  that  circumstance,  that  ad- 
vantage was  waived  by  his  letter  to  the  plaintiffs/ in  which 
he  put  his  refusal  to  pay,  upon  the  ground  of  their  alleged 
neglect  to  furnish  the  invoice  in  due  time.  Supposing  the 
defendant  to  have  been  damnified  by  Aat  omission,  inasmuch 
as  it  had  prevented  him  from  insuring  against  loss,  still  the 
fact  itself  could  only  be  tlie  ground  of  an  action  for  neg- 
Ugence,  and  could  not  bar  the  plaintiffs  rec6vering  in  the  pre- 
sent action  for  goods  sold  and  delivered.  The  simple  ques- 
tion was  this — were  the  goods  at  and  from  the  time  of  their 
reaching  Stanton's  wharf  upon  the  risk  of  the  buyer  or  of  the 
sdler  i  Now  from,  the  moment  of  their  getting  into  the 
wharfingei^s  custody,  they  were  out  of  the  plaintiff's  alto- 
gether. The  plaintiffs  knew  nothing  of  the  time  at  which  they 
were  to  be  forwarded ;  they  did  not  even  know  the  ship  by 
which  they  were  to  go.  The  ^oods  were  received  at  the 
wharf  for  the  account  of  the  defendant ;  and  the  defendant's 
own  letter,  complaining  of  the  neglect  as  to  the  invoice,  was 
an  admission  by  himself  that  he  had  an  interest  in  the  pro- 
perty, [Abbott,  C.  J. — ^The  question  is — Was  the  acceptance 
by  the  wharfinger,  a  sufficient  acceptance  within  the  statute  of 

VOL.  I.  I 
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1822.  Frauds?]    No  doubt  the  case  o(  Astley  v.  Emery (e^  wHI 

^^^^  be  cited  on  the  other  side ;  but  that  case  is  perfectly  dia- 

V.  tinguishable  from  the  present;  for  there  die  sdler  undertook 

Armitagb.  ^^  ^^^^y  ^^  g^^  ^^  ^^  buyer,  and  they  were  lost  by  the 

way.  The  question  after  all  must  be, — ^whose  agent  was 
Stantoni  That  was  a  question  of  fact ;  and  the  Jury  have 
decided  it  in  favour  of  the  plaintiff.  [Bayley^  J. — Suppose 
the  goods  to  have  come  to  the  hands  of  the  defendant, 
might  he  not  have  objected  to  them  as  to  their  quality  ?]  In 
such  a  case  there  would  be  sufficient  to  take  it  out  of  the 
,  statute  of  Frauds,  because  there  would  be  no  acceptance. 
The  question  as  to  the  acceptance  by  Stanton,  as  the  agent, 
may  be  illustrated  by  reference  to  the  case  of  stoppage  in 
transitu,  where  it  has  been  held,  that  if  goods  have  been 
once  accepted  by  the  agent  of  the  bayer,  there  the  power 
of  stoppage  in  transitu  is  ended.  [Best,  J.^<-BuC  the  agent 
must  be  a  person  of  higher  authority  than  a  mere  carrier.] 

Gumey  and  Chkty,  contri.  In  whatever  Way  diis  case 
may  be  considered,  the  plaintiffs  right  of  recovery  is  barred 
by  the  statute  of  Frauds.  First,  there  is  no  written  con- 
tract ;  and,  second^  there  is  no  acceptance  by  the  defendant 
to  take  the  case  out  of  the  statute.  As  to  die  question, 
whether  the  order  was  given  either  by  parol  or  in  W9ttiii|^, 
there  is  no  evidence  whatever  to  shew  which  way  it  was. 
Presuming  it  to  be  by  parol,  it  is  clear  that  the  statute  of 
Frauds  is  an  answer  to  the  action,,  unless  there  is  an  accept- 
ance of  the  goods  by  the  buyer  within  the  meaning  of  that 
statute.  The  evidence  that  former  parcels  had  been  re- 
ceived by  Stanton,  on  account  of  the  defendant,  goes  ibr 
nothing,  because  it  was  proved  that  in  those  instances  spe- 
cial orders  were  given.  Such  instances,  therefore,  by  no 
means  shew  a  general  order  as  to  the  mode  of  delivery.  In 
this  particular  case  there  were  no  directions  whatsoever  as 
to  the  mode  of  conveyance,  and  none  could  be  presumed 

(a)  4MaiiL&Sclw.S6S. 
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firom  the  evidence.    [Abbott,  C.  J. — Is  not  an  order  without       1822. 
directioDS  as  to  conveyance,  an  order  to  send  by  the  usual      ^f*^'^^^ 
conveyance  ?     Best,  J. — ^I  think  it  is.]    The  real  question  «• 

in  this  case  at  last  comes  to  this  single  point — ^was  the  ac- 
ceptance of  the  goods  by  Stanton  a  suiBcient  acceptance 
within  the  terras  of  the  statute  of  Frauds  i  The  mere  cir- 
cumstance of  such  an  acceptance  without  any  proof  of 
orderi  either  general  or  specific,  as  to  conveyance,  cannot  ' 

be  sufficient.  They  cited  BulUr's  N,  P.  36.  3  P.  fVms. 
186.  Dawes  v.  Peck  (a),  Kent  v.  Huskinson(fi),  Astleyr. 
Emery  (c);  and  they  relied  mainly  upon  Howe  v.  Palmer  (d) 
and  Tempesf  v.  Fitzgerald  (e). 

Cur.  adv.  tuU* 

Abbott,  C.  J. — ^This  day  delivered  the  judgment  of  the 
Court;  and,  after  recapitulating  the  circumstances  of  the 
case,  said : — We  have  considered  the  only  pomt  reserved  in 
thb  case,  namely,  whether  the  acceptance  of  the  goods  in 
question  by  Stanton,  the  wharfinger,  was  a  sufficient  accept- 
ance to  make  the  defendant  liable  withui  the  terms  of  the 
17th  section  of  the  statute  of  Frauds?  And  having  respect 
to  the  cases  of  Howe  v.  Palmer  {f)  and  Temped  v.  Fitzge-- 
rald(g),  we  think  it  better  to  adhere  to  the  strict  and  express 
words  of  the  17th  section  of  this  most  wholesome  statute. 
Tliosc  words  require  an  acceptance  by  the  party  himself; 
and  we  are  of  opinion  that  it  will  not  be  right  to  suffer 
any  constructive  acceptance  to  satisfy  its  provisions  in  the 
absence  of  proof  of  any  express  contract  in  writing. 

Rule  absolute  for  entering  a  nonsuit, 

(a)  8  T.  R.  dSO.  (e)  S  Bam.  St  Aid.  680. 

ik)  S  Bos.  St  Pal.  fSS.  if)  I<1*  3^1-      ' 

(r)  4  Maul.  St  Selw.  t62.  Or)  Id.  680. 
(d)  $  Bam.  St  Aid.  SSl. 
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^Ti^day^  The  KfNG  V.  Thomas  Ridoway. 

Quashing  a  X  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause 

r"  naUtotute  ^^y  *"  ^^^^  ^^  *®  Lancashire  Quarter  Sessions,  quashing 

for  mere  mat-  a  conviction  upon  the  statute  39  &  40  Geo.  S.  c.  106.  s.  4. 

Session!,  is  should  not  be  quashed.    The  defendant  had  been  convicted 

SiVof'the'de-  ^^  information  before  two  Justices,  of  attending  a  meeting  of 

fendaot,  con*    journeymen  bleachers,  held  for  the  purpose  of  maintaining^ 
eluding  the  ,  .  «  •     ^*       ^ 

case  against     supportmg,  contmuing,  and  carrying  on,  a  combmation  for 

inlfuinr^^this   ^®  purpose  of  obtaining  an  advance  of  wages.    On  appeal, 

^\vh       h      ^^  Sessions  quashed  the  conviction,  subject  to  the  opinion 

Qaarter  Scs-     of  this  Court,  upon  an  objection  taken  to  the  form  of  the 

pa'q'^'ed    conviction. 

a  conviction  of 

the  defendant,       '♦    wriv  tv  *  i 

on  Stat.  39  &  40       «/.  Williams  and  Denman  now  shewed   cause  agamst  the 

for  want  of  '  rule,  and  submitted,  as  H  prelimmary  objection,  that  the 
S^S^y*'  Court  could  not  entertain  this  rule,  inasmuch  as  the  de- 
K,B.  ttjHm  Me  fendant  had  been  in  point  of  form  acquitted  by  the  Sessions, 
Held,  that  the  as  appeared  by  their  record,  returned  to  the  certiorari  issued 
?ng  tiie  con-'  ^^  ^^  ^^®'  ^^  ^^^  conviction  has  been  quashed,  it  is  con- 
viction might  trary  to  the  rule  in  all  criminal  cases  that  the  defendant 
be  quashed,  '' 
and  the  appeal  should   be  a  second   time  put   in  jeopardy  for  the   same 

be  tried  on  the  offence.     The  quashing   of  the  conviction  is  to  all  intents 

S*"Tth^*"      and  purposes  an  acquittal.    This  is  a  criminal  proceeding 

was  nothing      against  the  defendant,   and  the  first  question  therefore  is, 
on  the  face  of       ,     ,         ,      -,  -n        .        •  ,  .  •  •     •. 

the  proceed-     Whether  the  Court  will  entertain  a  motion  which  must  m  its 

that  theTon?     consequences   subject  him  to  a  second  trial  for  the  same 
Tiction  was 

qnashed  for  form,  and  that  the  Sessions  desired  the  opinion  of  the  Conrt  upon  the  point. 
The  Stat.  39  &  40  Geo,  S.  c.  106.  s.  4,  enacts,  that  all  persons  who  shall  attend  any 
met>ting  had  or  held  **  for  the  purpose"  of  making  or  entering  into  any  contract,  &c. 
by  IhiM  act  declared  to  be  iUegal^  or  of  entering  into,  &c.  any  combination  for  any  purpoae 
declared  by  this  act  to  be  illegal,  &c.  Htld,  tliat  a  conviction  for  attending  a  meeting 
**  for  the  purpose*'  of  carrying  on  a  combination  *<for  the  purpose''  of  obtaining  an  ad- 
vance of  wages,  correctly  described  the  oii'cnce  by  the  words  *'  for  the  purpose"  though 
the  description  of  offence  referred  to  in  the  fourth  section  was  described  in  the  third 
section  to  be  '*  any  combination  to  obtain"  the  words  <*  for  the  purpose"  and  *<  to  obtain*' 
being  lynonynoos. 
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4>ffeoce.  In  all  criminal  charges,  an  acquittal  is  a  bar  to  fur-  1822. 
ther  proceedings  agaiust  the  party,  and  even  in  cases  of  mis-  Jijf*^^^ 
demeanour  inhere  the  defendant  has  been  acquitted  in  con-  r. 

sequence  of  a  mere  clerical  objection,  still  it  has  been  held,     Ripgway. 
that  no  new  trial  can  be  had.     In  this  case,  the  defendant 
has  been  in  fact  acquitted  ;  whether  properly  or.  not,  is  not 
the  question ;  he  is  entitled  to  the  benefit  of  his  acquittal 
and  ought  not  to  be  subjected  to  a  second  trial. 

^Abbott,  C.  J. — I  am  not  aware  of  any  case  in  which 
the  point  now  contended  for  has  been  decided.  I  have  a 
perfect  recollection  of  cases  having  occurred  formerly,  in 
which  orders  of  removal  have  been  quashed  for  form  by  the 
Quarter  Sessions,  subject  to  the  opinion  of  this  Court,  whe- 
ther the  original  order  was  right.  Where  the  Justices  have 
declared,  that  they  have  quashed  for  form,  then  in  such 
cases  this  Court  has  considered,  whether  the  form  was  cor- 
rect. Now,  here  the  Justices  have  declared  that  they  have 
quashed  this  conviction  for  form,  subject  to  our  opinion  upon 
die  matter.  Is  there  any  distinction  between  this  case  in 
principle,  and  those  cases  to  which  I  have  s^luded  f 

/.  WUUairu  and  Denman.— Many  cases,  of  the  descrip^ 
tion  alluded  to  by  the  Court,  have  occurred;  but  there 
is  a  main  distinction  between  orders  of  removal  and  con- 
victions upon  penal  statutes.  In  the  one,  if  the  order 
of  removal  be  irregular  and  is  quashed  for  irregularity, 
a  fresh  order  of  removal  may  be  made  out,  for  as 
between  two  contending  parishes,  an  order  of  removal 
quashed  for  want  of  foim,  would  not  prevent  a  fresh  re-  - 
moval ;  and  in  fiuch  cases  a  special  entiy  is  made  by  the 
Clerk  of  the  Peace,  that  the  order  is  quashed. for  form. 
Under  these  circumstances,  in  such  cases,  the  matter  of  form 
has  been  remitted  for  the  opiniAi  of  this  Court..  Qut  there 
is  no  analogy  between  an  order  of  removal  of  a  pauper  and 
a  conviction  on  a  penal  statute.     No  penal  consequences 
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1822;        attach  to  the  former,  aiid,  therefore,  there  can  be  no  harm  iti 
^'^^^/^^      this  Court  reviewing  the  decision  of  the  Sessions ;  but  a  case 
«.  has  never  yet  occurred  m  which  this  Court  has  interfered  to 

RiDGWAT      *®^  ^^  Sessions  right  in  a  criminal  matter,  where  the  de- 
cision of  the  Justices  was  in  favour  of  the  defendant. 

The  Court  intimated  a  strong  opmion  that  the  objection 
was  not  tenable,  the  Sessions  having  expressly  qualified  their 
decision,  by  declaring  that  they  had  quashed  the  conviction 
for  form ;  and,  therefore,  directed  that  the  counsel  should 
proceed  to  the  objection  arising  on  the  face  of  the  convic- 
tion itself. 

J.  Williams  and  Denman^ — ^Then  the  objection  is,  that 
there  has  been  a  misdescription  of  the  offence  upon  the 
face  of  the  conviction,  and  that  it  states  no  oflence  within 
the  terms  of  the  statute  upon  which  the  proceeding  is 
founded.  It  is  entirely  an  objection  in  pomt  of  form. 
The  cases  of  Rex  v.  Jllen  (a),  Rex  v»  Redfeame  (&),  and 
Rex  V.  Cook  (c),  are  the  leading  cases  to  be  referred  to 
upon  this  subject,  but  in  all  those  eases  the  opinion 
of  the  Court  was  taken  upon  points  reserved  on  facts, 
and  not  as  to  the  form  of  the  conviction.  The  ques- 
tion here  is,  whether  in  point  of  form  there  is  a  proper 
description  of  the  offence  with  reference  to  the  statute  upon 
which  the  conviction  is  founded.  Upon  the  face  of  the 
conviction  the  offence  is^  "  for  attendiiq;  a  meeting  held  *for 
the  purpose*  of  maintainmg,  supporting,  continumg,  and  car- 
rying on,  a  combination  of  journeymen  and  workmen  in  the 
business  of  bleaching,  'for  the  purpose^  of  obtaining  an  ad- 
vance of  wages  in  that  business."  By  the  s.  4.  of  39  &  40 
Geo,  3.  c.  106,  it  is  declared,  **  That  any  person  who  shall 
attend  any  meeting  had  or  held  for  the  purpose  of  making  or 
entering  into  any  contract,  Covenant,  or  agreement,  'by  this 
act  declared  to  be  illegal,  or  of  enterbg  into,  supporting, 

(«)  15  East,  $33.  (6)  iX.  R.  «73.  («)  3  T.  R.  519. 
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maiataining,  continuing,  or  carrying  on,  for  any  purpose  by 
tlii9  act  declared  to  be  illegal,  8^.  sbalt,  &c/'  be  subjected  to 
the  penalties  therein  mentioned.     So  that  the  objection 
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comes  to  this ;  whether  or  not  the  meeting  is  accurately  kidowIt. 
described  to  be  a  meeting  ^^for  the  purpose**  prohibited  by 
a  previous  part  of  the  statute.  The  species  of  combination 
which  is  prohibited  by  the  third  section  of  the  statute,  and 
to  which  the  fourth  section  refers  b  '^  any  combination  *  to 
obtaifC  an  advance  of  wages/'  tec.  The  conviction  there- 
fore 18  dearly  defective  and  bad  in  form,  in  not  accurately 
describing  the  offence  contemplated  and  designated  by 
the  legislature,  inasmuch  as  it  does  not  state  that  the 
combination  was  **  to  obtain."  In  all  criminal  proceed- 
ings founded  upon  statutes,  the  precise  language  of  the 
act  must  be  adopted;  it  is  not  sufficient  to  make  use 
of  words  that  might  possibly  convey  the  same  meaning; 
that  nieaning  must  be  made  clear  beyond  the  possibility 
of  doubt;  to  effect  that  object  the  legislature  select 
their  own  words,  and  those  words  are  not  to  be  de» 
parted  fronueven  in  sound.  It  is  laid  down  as  a  general 
rule,  in  Hawk.  P.  C.  b.  ii.  c.  25.  s.  1 10,  that  unless  the 
statute  be  recited,  neither  the  words  contra  formam  statuti^ 
nor  any  periphrasb,  intendment,  or  conclusion,  will  make 
good  an  indictment  which  does  not  bring  the  offence  within 
all  the  material  words  of  the  statute  (a).  The  offence  in 
the  present  case  is  a  combination  "  to  obtain/'  i.  e.  "  diat 
is  likely  to  obtain,''  "  which  has  a  tendency  to  obtain,"  in- 
creased wages.  To  describe  this  offence  as  being  "for  the 
purpose"  of  obtaining  that  object,  is  clearly  insufiicient;  for 
there  may  be  **  the  purpose"  without  the  tendency,  or  even 
the  capacity  in  the  party  to  effect  the  object.  The  only 
safe  and  proper  rule,  therefore,  is,  to  pursue  die  precise 
words  of  the  statute.  In  Rex  v.  Neild  (&),  which  was  a 
conviction  on  another  branch  of  the  same  statute.  Lord 
Ellenborough,  C.  J.,  says,  **  It  is  not  enough  that  the  agree- 
ment should  beybr  the  purpose,  that  is,  mth  intent  to  con- 

(ii)  Vide  1  Stark.  Cr.  PI.  106.  (6)  6  Eait,  417. 
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trol ;  but  it  must  be  entered  into  for  controlling,  that  is,  for 

efiectinff  that  object.''    This  is  an  authority  in  point,  and 
The  King  f,    ,         ,  .  ,         ,       .        ,     . 

V.  one  entitljsd  to  the  greatest  weight ;  shewing  the  importance 

^DGWAT.  ®^  adhering  to  the  precise  laugu^e  of  the  statute.  But 
great  injustice  may  be  done  to  the  defendant  by  entertaining 
the  present  motion.  Any  charge  founded  upon  this  statute 
must  be  made  within  three  months  after  the  supposed  of- 
fence is  committed,  and  an  appeal  from  a  conviction  before 
the  Magistrates  must  be  entered  at  the  next  General  Quarter 
Sessions,  so  that  if  the  present  case  be  sent  back  to  ti^e 
Sessions,  the  defendant  will  be  barred  of  his  appeal  by  the 
mere  lapse  of  time. 

Scarlett,  contrd. — ^This  is  a  question  of  law,  and  the 
Court  of  Quarter  Sessions  are  perfectly  entitled  to  take  the 
opinion  of  this  Court  upon  it.  There  are  some  few  cases  in 
which  a  strict  and  literal  adherence  to  the  words  of  the 
statute  is.  declared  to  be  necessary,  but  they  are  capital  cases, 
and  the  rule  is  founded  on  a  tender  and  anxious  regard  for 
life;  but  in  offences  of  a  lighter  kind  any  words  that  bring 
the  par^  within  the  plain  and  obvious  meaning  of  the  law 
are  sufficient.  The  argument  on  the  other  side  is  mani* 
festly  absurd,  for  it  would  ask  the  CoiXrt  to  forget  Ae  spirit 
of  the  law  and  adhere  to  the  letter  only,  to  r^ard  the^ 
sound  and  neglect  the  sense  of  the  enactment. 

•* 

Starkie,  on  the  same  side,  was  stopt  by  the  Court. 

Abbott,  C.J. — 1  am  clearly  of  opinion,  that  we  are 
bound  in  the  exercise  of  our  judicial  authority  to  quash 
this  order  of  Sessions,  if  upon  the  face  of  it,  it  apptors 
to  be  founded  on  an  insufficient  ground ;  and  I  should  be 
of  tiie  same  opinion,  vvhetlier  the  Sessions  had  or  had  not 
specially  asked  our  opinion  upon  the  question.  Supposing 
no  case  to  have  been  reserved  by  the  Sessions,  but  that 
^eir  order  and  the   original  conviction   on   which  it  was 
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ibunded  had  been  brought  before  us  by  certiorari,  it  would 
be  our  duty  to  read  the  order^  and  if  we  saw  by  the  terms     ^  ^ 
of  it  that  they  had  quashed  the  conviction  for  mformauty  or  v. 

insufficiency,  then  to  read  the  conviction,  and  if  we  found  it  ^hidgwat. 
not  to  be  informal,  then  to  send  it  back  for  re-hearing  upon  the, 
merits.  No  injustice  can  arise  to  the  defendant  by  our  sending 
this  case  back  to  the  Sessions,  for  as  his  appeal  against 
the  original  conviction  was  entered  mthin  the  time  limited 
by  the  act,  no  subsequent  dtUjy  can  bar  him  from  being 
heard  on  that  appeal  upon  the  merits.  The  question  be- 
fore us  is,  whether  there  is  or  is  not  an  informality  in  the 
fonn  of  the  conviction  i  That  question  is  to  be  determined 
by  referring  to  the  words  of  the  statute,  upon  which  the 
conviction  proceeded,  and  if  we  find  that  the  conviction 
states  an  offence  within  the  words,  although  it  may  not 
have  pursued  the  identical  words,  yet  we  are  bound  to 
say  it  does  all  that  is  required  by  law.  There  is  no  man 
who  entertains  a  greater  reverence  for  every  thing  that 
fell  from  my  Lord  Ellenborough,  sitting  in  this  place,  than 
I  do ;  I  cannot,  however,  help  saying,  that  the  observation 
made  by  him,  in  TheJiing  v.  Neild  (a),  (and  which  certainly 
was  not  the  foundation  of  the  decision  there)  is  not  satis- 
fru:tory  to  my  mind.  My  Lord  Ellenborough  appears  there 
to  have  affirmed,  that  the  words  "for  the  purpose  of  con- 
troling''  following  the  word  ''agreement,"  is  not 'a  suf- 
ficient allegation  to  shew  that  the  agreement  was  for  con" 
troUng,  that  is,  for  effecting  the  illegal  object ;  and,  there- 
fore, in  that  view  of  the  case  it  occurred  to  his  mind,  at 
that  time,  that  the  expression  used  on  that  occasion  was  not 
equivalent  to  the  language  of  the  act  of  parliament ;  but  on 
looking  to  the  act  of  parliament,  I  think  the  legislature 
themselves  have  told  us  that  a  combination,  to  obtain  an 
advance  of  wages  is  ati  agreement  to  do  it.  The  words  of 
Jhe  third  section  are  *^  That  every  journeyman,  or  workman, 

(a)  6  East,  417. 
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1822.        &c*  who  shall  enter  into  any  combination  to  obtain  m  ad* 
^^^^      vance  of  wages,  &c.  or  for  any  other  purpcise,  contrarjr  to 
V.  the  provisions  of  thu  act,  shall,''  8cc.    Now,  a  connbination 

Ridgwat;  ^  ^^  obtain,''  is  a  combination  *'  for  the  purpose"  of  ob- 
taimng.  They  are  convertible  terms,  and  it  is  the  same  as  a 
combination  **  for  the  purpose."  The  words  **  for  the  pur- 
pose" shew  in  what  sense  the  legislature  have  used  the  word 
''purpose."  It  is  used  not  in  the  sense  of  ''intention," 
but  "  object  sfbd  intention."  When  we  look  at  the  fourth 
section  upon  which  this  conviction  is  founded  we  find  these 
words,  *'  All  persons  who  shall  attend  any  meeting  had  olr 
held  for  the  purpose  of  making  or  entering  into  any  contract, 
covenant,  or  agreement,  by  thi$  act  declared  to  be  iUegal,  or 
of  entering  into,  supporting,  mahituning,  continuii^,  or 
carrying  on  any  combination  for  any  purpoee  declared  by 
this  act  to  be  illegal,  Sfc"  Here  again  we  must  intrad  that 
the  word  **  purpose,"  means  the ''  object"  of  the  combination, 
and  not  the  ''intention/'  Reading  this  fourth  section,  I 
must  look  into  the  act  of  parliament,  to  see  what  purposes 
of  combination  are  there  declared  to  be  iUegal.  I  see  that 
the  obtainmg  an  advance  of  wages  is  one  of  the  purpose* 
whidi  the  legislature  have  <feclared  unlawful.  That  being 
so,  if  this  defendant  has  attended  a  meeting  held ^br  the  pur- 
pose  of  obtaining  an  advance  of  wages,  he  is  within  the 
terms  of  the  statute,  and  the  conviction  is  right  in  point  of 
Ibrm. 

Bay  LB  Y,  J. — I  entirely  agree  with  the  opinion  expressed 
by  the  Lord  Chief  Justice.  The  case  of  Rex  v.  Neild(a)  is 
not  an  authority  in  the  present  case ;  the  objection  to  the 
conviction  diere  was,  that  the  agreement  was  not  set  out, 
and,  therefore,  that  the  alleged  offence  was  not  described  at 
all.  I  agree  with  the  dictum  in  Hawkins  (b),  that  any  words  . 
which  do  not  sufficiently  describe  the  offence  are  bad,  but  a 
variation  from  the  precise  words  of  the  statute,  in  my  opi- 
(a)  6  East,  417.  (6)  Hawk.  P.  C.  b.  ii.  c.  25.  s.  110. 
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nioo,  is  not  htal,  if  the  words  used  are  such  as  Imng  the  case        1822. 

widiin  the  plaio  meaning  of  the  act  of  parliament.    But  in     ^JT^^ 

the  present  case  the  statute  itself  justifies  the  adoption  of  v. 

'  Tbomaa 
the  very  words  that  are  complained  of,  for,  upon  comparing     Rwoway. 

the  third  and  fourth  clauses  of  the  act,  I  perceive  that  the 

words  "  to  obtain/'  and  ^'for  the  purpose  of  obtaining/'  are 

used  synonymously.    Upon  these  grounds,  I  am  of  opinion, 

that  ibe  conviction  in  this  case  was  improperly  quashed,  and 

that  it  b  our  duty  to  send  the  appeal  back  to  the  Court  of 

Quarter  Sessions,  in  order  that  it  may  be  heard  tiiere  upon 

the  merits* 

Best,  J.  {a) — ^The  Court  of  Quarter  Sessions  have  only 
quashed  the  conviction  in  this  case  conditionally,  that  is, 
subject  to  the  opinion  of  this  Court,  and  we  are,  therefore, 
bound  to  send  it  back  to  diem  that  the  question  may  now 
be  tried  upon  its  real  merits,  I  think  diere  is  no  solid  ob- 
jection to  the  form  of  this  conviction,  because  its  langui^e 
clearly  brings  the  oflfence  within  the  meaning  of  the  statute. 
The  dictum  in  Hawldm,  can  hardly  be  considered  as  appli« 
cable  to  the  present  case,  for  I  apprehend  the  words  quoted 
from  thence  refer  rather  to  a  recital  of  die  act  of  parliament 
than  to  a  description  of  the  offence. 

Rule  absolute. 

(«)  HQhroffdf  J.  was  abseot  at  Chamben. 
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fVedneadajfr  The  KiNO  t?.  TTie  INHABITANTS  of  WiLMINGTON. 

'February  6. 


On  a  qaestion  xf  Y  an  order  of  two  Justices,  John  Moore,  his  wife,  and 
tioD,  the  Court,  one  child,  were  removed  from  the  parish  of  Crayford  to  tlie 
J^nerlS  ml?'  P*"*   ^^  Wilmington,  both  in  the  county  of  Kent.    The 

in  order  to  ex.  Sessions,  on  appeal,  con6rmed  the  order,  subject  to  the 
dade  disouA-         .   .      '  .   v;  »         ^ 

liona  in  parti-   opmion  of  this  Court. on  the  following  case: 
calar  cases  in        ' 
future, "  that 

•  «  ch)atlon"i»  '^^  pauper,  John  Moore,  never  did  any  act  by  which  he 

M  effected,  >Bcqutred  a  settlement  in  his  own  right.     In  the  year  1814, 

-*  nority,  ex-  the  pauper  was  removed  with  his  father,  Thomas  Moore^  by 

M  mw-Aale,^  *"  order  of  two  Justices,  from  the  parish  of  Crajford  to  the 

*•♦  the  bead^of  P^"^^  ^'  Wilmingt&n,  as  the  place  of  settlement  of  tlie  pau- 

«*  another  fa-   -  per's  father,  which   order  was  appealed  against,  and  upon 

<<  mil'v  or  con*  

«<  tractingaTe.  the  hearing  of- the  appeal  confirmed.    The  pauper  in  the 

««•  wAoSS^awd'*'^^  y®^*"  returned  with  his  father  into  the  parish  of  Cray- 

^pemmnentiy    fyrd  and  was  hired  by  the  week  to  Sir  Heurv  Crewe,  in 
*<  to  exclude    ''  .  "^    .  .  1 1 

**  the  father's  that  parish,  in  whose  service  he  contraued  as  a  weekly  ser- 
vant for  nearly  two  years.  Upon  leaving  tKe  service  of  Sir 
Henry  Crewe,  he  followed  the  occupation  of  mole  catching 
in  the  parish  of  Crayford,  by  which  he  obtained  his  own 
living.  He  never  resided  with  his  fathers  family,  nor  did 
his  father  exercise  any  control  over  him.  In  the  latter  end 
of  the  year  1815,  when  the  pauper  was  about  seventeen, 
his  father  left  Crayford,  and. went  to  live  first  at  Poplar,  in 
a  tenement  at  four  shillings  per  week,  where  he  continued 
about  eight  months,  and  in  or  about  the  month  of  February, 
1817,  went  to  Bow,  where  he  rented  a  house  and  orchard  al 
20/.  per  annum,  and  in  which  he  still  continues  to  reside. 
Whilst  the  pauper  followed  the  business  of  mole  catching  at 
Crayford,  he  used  occasionally  to  visit  his  father  both  at 
Poplar  and  at  Bow,  and  once  slept  at  the  father's  house 
in  Poplar,  but  he  did  not  receive  any  maintenance  or  assist- 
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wic^fe  whatsoever  from  bis  father.     After  the  father    had        1822. 
occupied  the  house  at  Bcw  for  rather  more  than  a  year,  the     ^|,^  Kih^ 
pauper,  who  was  then  about  nineteen  years  of  age,  mar*  ^* 

ried  his  present  wife.     The  question  for  the  opinion  of  the  Irbabitahts 
Court   IB,  whether  the  pauper,  before  his  marriage,  was  Wilmihotoit. 
^naDcipated   by  his    earning    his    own  livelihood   in  the 
maimer  above-mentioned  In  the  pariA  of  Craj/fwd. 

Bolland,  in  support  of  the  order  of  Sessions,  contended,  * 

that  the  pauper  was  emancipated  by  reason  of  his  having 
wholly  ceased  to  be  under  the  control  of  his  father,  when  he 
went  into  the  parish  of  Crayford,  to  gain  his  own  livelihood, 
as  stated  in  the  case.  He  admitted  that  there  were  con- 
tradictory decisions  in  the  books  upon  tlie  question  of  eman- 
cipation, and  he  referred  to  East  Woodhay  v.  West  Wood- 
hay  (a).  Rex  v.  St.  Michael  in  Norwich,  and  St.  Matthew 
V.  Ipswich  (6),  and  Rex  v.  Walpole,  St.  Peter's  (c),  as  au- 
thorities in  favour  of  ttiis  argument.  He  endeavoured  to 
distinguish  diis  case  from  Rex  v.  Whitton  cum  Twam' 
brooke${d).  He  also  relied  upon  Rex  v.  Roach  (e),  and  re- 
ferred to  Rex  V.  Woburn(f),  Rex  v.  Cold  Ashton  {g),  and 
Res  V.  Ockchurch  (A). 

Berens,  contrd,  was  stopped  by  the  Court. 

Abbott, C.  J. — ^The  question  as  to  what  is  called  eman- 
dpatioii  in  the  settlement  law  does  not  arise  properly  in  any 
case  where  a  person  during  minority  has  gained  a  settlement^ 
of  his  own.  The  question  of  emancipation  arises  only 
where  during  .minority  the  party  has  gainied  no  settlement. 
The  question  is,  how  long  he  shall  be  considered  m  con-  ^ 
tinuing    a   part  of  his    father's  family,  and  following  the 

(a)  1  Str.  438.  («)  2  Bott.  57. 

Ih)  t  Bott.  40.  (/)  Id.  7«6. 

(c)  Bar.  S.  C.  638.    2  Bott.  44.  (g*)  >  ^^^^'  444.   2  Bott  43. 

{d)  S  T.  R.  365.  2  Bott.  53.  (fi)  2  Bott.  50. 
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1822.       settlement  which  hb  father  has  gained  ?   It  is  of  great  im- 
^^v^^      portance  to  laj  down  some  general  rule  upon  this  subject^  in 
V.         order  to  exclude  discussions  of  this  kind  b  particular  cases, 
InBABiTAim  ^d  I  ^^^  ^^  appears  to  me,  the  best  general  rule  to  lay 
of  down,  is,  to  say — ^That  there  is  no  emancipation  during  mino- 

rity, excepting  by  marriage,  becoming  the  head  of  another 
family,  or  contracting  a  relation  sudi  as  wkolfy  and  per^ 
manentfy  to  exclude  the  father's  control.  In  my  opinion 
nothing  of  that  kind  has  occurred  in  this  case,  and  therefore 
1  think  the  order  of  Sessions  ought  to  be  quashed. 

Bayley,  J. — I  am  of  the  same  opinion.  Looking 
through  the  different  authorities  in  the  books  upon  the 
question  of  emancipation,  it  will  be  found  that  they  all 
fully  warrant  the  rule  laid  down  by  my  Lord  Chief  Jus- 
tice. 

Best,  J.  (a)  also  concurred. 

Rule  absolute, 
(a)  Uobroydf  J.  was  absent. 


F^mSl^.  Blundell  r.  Bluxdell. 


The  Court  jANDREWS,  on  a  former  day,  obtained  a  rule  calling  on 
Tttorafey^*"  the  defendant's  attorney  to  shew  cause  why  he  should  not 

pay  the  costs  p^y  the  costs  of  six  successive  notices  of  bail  vexatiously 
occasioned  by    *^  ^        ,  ,        . 

his  vexations     given  in  this  case.    The  defendant  had  removed  himself  by 

giving^repeat-  habtas  corpus  in  June  from  Lincoln  Castle,  into  the  King's 
jTOtiTyL^fbdi  *^^*  P™^"'  ^^  ^°  *®  ^'^^  ^^  December,  notice  of  justi- 
at  Chambers  fication  was  served  on  the  plaintiff's  attorney  to  justify  at 
in  vacation.  '^ 

Where  a  de- 
fendant had  been  removed  by  habeas  corpus  from  limeoln  Castle  to  the  King's  Bench  prison, 
and  the  plaintiff  had  been  put  to  the  expence  of  inquiring  after  six  setts  of  bail,  as  to 
one  of  whom  a  false  description  had  been  gi^en,  the  Conrt  ordered  the  defendant's 
attorney  to  pay  the  costs  incurred  by  the  plaintiff,  although  it  was  sworn  that  he  ha^  no 
persond  knowledge  of  the  mis-descriptiou  and  insufficiency  of  tlie  bail. 
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tiie  Judge's  Chambers,  but  the  bail  did  not  attend.    The       1822. 
affidavit  atatted  that,  five  other  successive  notices  were  given     ^^^^^^^^x, 
of  other  bail^  but  tha  parties  did  not  attend.     He  relied  «• 

principally  upon  die  fact  sworn,  that  upon  serving  the  first 
notice  of  bail,  the  clerk  of  defendant's  attorney  had  applied 
(upon  an  assurance  of  the  bail's  sufficiency)  for  a  consent 
to  justify,  which  assurance  was  altogether  a  deception,  for 
upon  enquiry,  it  appeared  one  of  the  bail  was  a  discharged 
insolventi  and  that  a  false  description  of  the  residoice  of 
the  other  bail  had  been  given,  which  circumstance  was  cal« 
culated  to  deceive  the  plaintiff,  and  as  this  could  not  but  have 
been  known  to  die  defendant's  attorney,  it  was  a  sufficient 
ground  for  the  exercise  of  the  discretion  of  the  Court  in 
compelling  him,  as  one  of  its  officers,  to  pay  the  costs  of 
these  vexatious  proceedings.  He  referred  to  Steer  ▼• 
Smith  (cr), 

Turton  now  shewed  cause  against  the  rule,  upon  an 
affidavit  that  the  names  of  the  bail  and  their  descriptions 
were  suggested  by  the  defendant  himself,  and  that  die 
attorney  personally  knew  nothing  of  die  parties  of  whom 
notice  of  justification  had  been  given,  and  therefore  con« 
tended  that  it  would  be  hard  to  make  the  attorney  an- 
swerable for  misconduct,  which  could  not  be  brought  home 
to  him  personally. 

The  Court  said,  when  the  application  was  first  made,  that 
great  abuses  had  taken  place  in  the  practice  of  giving  notice 
to  justify  bail  at  Chambers ;  notice  after  notice  was  frequentiy 
given  for  justifying  on  a  particular  day,  but  the  parties  never 
attended  upon  finding  that  they  were  likely  to  be  opposed. 
In  one  instance  no  less  than  twelve  or  thirteen  notices  had 
been  given,  but  the  bail  never  attended,  thereby  putting  the 
plaintiff  to  the  most  serious  expence.    To  repress  so  great 

(a)  1  Chit.  Rep.  44.  80. 


144 
1822. 


Blundxll 
Blcndbll. 
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an  abuse,  it  became  now  necessary  to  establish  some  general 
rule,  which  the  Court  felt  it  expedient  to  adopt  (a) ;  and 

Abbott,  C.  J.  now  said — I  am  of  opinion  this  rule 
must  be  made  absolute.  I^  appears  perfectly  clear,  from 
the  affidavits  on  both  sides,  that  in  one  instance  there  was  a 
misdescription  of  the  state  and  conditiou  of  one  of  the 
ball  of  whom  notice  had  been  given.  It  is  suggested  by 
way  of  excuse,  that  the  attorney  himself  was  ignorant  of  the 
falsehood  of  the  description  of  the  bail  in  question.  That, 
I  think,  is  no  excuse  for  an  attorney  of  this  Court;  and  I 
think  it  will  operate  as  a  wholesome  lesson  to  attornies,  to 
order  the  attorney  in  this  case  to  pay  the  costs  of  the  dif- 
ferent notices  which  have  been  given.  It  is  the  duty  of  an 
attorney  to  make  himself  acquainted  with  the  condition  and^ 
circumstances  of  the  persons  who  propose  to  l^ecome  bail, 
and  he  ought  not  to  tender  them,  unless  he  is  satisfied  of 
their  sufficiency.  Negligence  of  their  duty,  in  this  reapect, 
leads  to  great  expence,  and  frequently  e^ds  in  fraud  upon 
the  party  who  is  interested  in  file  justificatiou  of  the  bail. 


The  rest  of  the  Court  concurred. 


Rule  absolute  (i). 


(a)  Vide  Regvla  Generalise  post. 

(6)  Vide  HoUock's  Law  of  Costs,  fd  cd.  485.  S  Taant.  49S.  2  Burr. 
654.  4  T.  R.  371.  Tidd,  6th  ed.  78.  as  to  the  liability  of  an  attorney  to 
pay  costs  to  the  opposite  party  for  vexations  conduct,  and  vide  49  Ge9, 3; 
c  46.  8.  6. 
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lB-22. 


The  Kino  r.  Dolby.  Fridny, 

^  Ftbruvy  8. 

X  HIS  was  an  iudictmeiit  against  the  defendant  for  an  where,  upon 

alleged  libel,  prosecnted  at  the  instance  of  a  Society  called  th^**^*^^ 

The  Constitutional  Association;  and   at  the  Middlesex  Sit-  uwndifferencjr 

■  .     in  the  ftbertifp 

tings  after  mlMtekaelmasiQtm^  heioie  Abbott,  C  J*  it  the  jury  panel 

stood  for  trial  by  a  Special  Jury,  which  liad  been  regularly  Held,'tffat  the 

struck   in  the  Crown  Office.     When  the  indictment  was  proper  coarse 

to  obtain  a 
called  on  for  trial,  but  two  of  tjhe  special  jurymen  attended,  trial  of  the 

upon  which  the  counsel  for  the  Crown  prayed  a  tales,    llie  rect  a^w  jury* 

defendant's  counsel  then  challenged  the  array  for  unindiffer-  coroners^of  SJe 

ency  in  one  of  the  sheriffs,  by  whom  the  panel  was  return-  county,  at  the 
,  ,  •  1       A         •       instance  of  the 

ed,  GO  the  ground  that  he  was  a  subscriber  to  the  Associa-  prosecutor, 

tion,  at  whose  instance  the  prosecution  was  conducted,  aC  out  applyiuj;* 

the  time  the  jury  process  was  returned.     The  Court  upon  J^g'^f  i|   ?" 

that  appointed  the  two  special  jurymen,  who  had  appeared,  that  purpove* 

as  tryers  of  the  matter  of  challenge,  and  they  having  found 

that  tbe  sheiiff  was  unindifferent,  the  panel  was  ordered  to 

be  quashed,  and  the  cause  was  struck  out  of  the  paper. 

Tindal,  on  a  former  day,  obtained  a  rule  to  shew  cause 
why  a  venire  facias  de  novo  should  not  be  directed  to  the 
coroners  of  the  county  of  Middlesex,  to  return  a  new  panel,  . 
in  order  that  it  might  be  annexed  to  the  record  when  the 
cause  should  be  again  set  down  for  trial ;  suggesting,  that 
there  was  no  other  mode  by  which  a  trial  could  be  obtained 
during  the  shrievalty  of  the  sheriffs  who  returned  the  foruitr 
panel,  they  being  still  in  office.  Notice  of  the  rule  had 
been  served  upon  the  defendant,  and  now 

Scarlett  and  J.  Evans  shewed  for  cause  against  the  rule, 
that  this  was  not  the  proper  mode  of  proceeding,  inasmuch 
as  it  ought  to  have  been  a  rule  to  shew  cause  why  there 
sliould  not  be  a  suggestion  entered  on  the  record  of  ^vhat 

VOL.  I.  K 
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1812.        took  place  when  the  cause  was  last  down  for  trial,  when  Ae 
Court,  as  a  matter  of  course,  might  direct  a  new  jury  pro- 


llie  King  __, 

V.  cess  to  the  coronen  of  die  county.    Tnere  was  no  occasion 

**''■*'       to  call  upon  the  defendant  to  Aew  cause  against  the  present 

rule,  because  he  could  be  no  party  to  the  proceedings,  and 

therefore  he  was  brought  here  unnecessarily. 

The  Court  said,  the  daflmdteit  need  not  hate  appeared 
unless  he  diought  proper.  He  was  not  bound  to  appear; 
the  notice  of  the  rule  was  only  sefved  tipon  him  to  give  Mm 
the  opportumty  of  suggesting  any  ol^ction  to  tlie  covrte 
adopted,  if  any  could  be  su^ested.  The  present  appliea* 
tion  was  in  the  regfilar  and  ordHMry  course  of  proceeding. 
It  had  been  suggested  that  one  of  the  sheriffs  was  an  inte^ 
rested  person,  and  in  that  case  the  eourse  was  to  award 
new  jury  process  to  the  cotoners ;  but  this  could  not  be 
done  without  a  rule  to  shew  cause^  and  aa  no  suffident  oaase 
cuttld.be  shewn  against  it,  the  rule  must  be  made  absohite. 

Rub  absolute  (aX> 

(a)  Vi4]e  S5  Hen.  8.  c.  6.  w.  6, 7, 8.  4  &  5  Pb,  ^  M.  c.  7.  9  Geo.  f . 
c.f5.  ss.  8.  11. 18. 19.  Bac.  Abr.  tit.  Jtarin.  Triati  per  Pais,  68.  Saund.  f. 
d49,  note  1.    Hawk.  P.  C.  lib.  it.  e.  9.  b.  85.  ' 


FrtV<iy,  The  KiNG  V.  Tlie  Justices  of  Colcheste'*. 

MMd^muiB-    This  came  on  upon  a  rule  to  shew  ciuse  why  a  mdrn- 

^*^^^«**«  damus  should  not  be  diiected  to  the  defendants,  command- 

against  over-     i^g  t)iem,  at  the  next  General  Quarter  Sessions,  to  receive, 

though  the  a",   hear,  and  iletermine  an  appeal,  against  the  allowance  of  the 

ipT^wn  pre.    Accounts  of  the  late  overseers  of  the  parish  of , 

Tiottsly  made     within  the  borough  of  Colchester.    The  rule  was  obtained 

at  a  Spictm  II         i_     • 

Se$Mion9,  under  upon  an  affidavit,  statmg,  that  the  appellants  having  reason, 

t^49.'t'.  t.         as  they  alleged,  to  be  dissatisfied  with  the  allowance,  caused 
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ma  ffipaal  to.b«  enUrod  agbiDtf  the  eama  at  the  Iai>t  Quarter       16*^. 
S^nk^m;  Iwit  that  ^  Judtices  dismiaaad  tbe  appeal,  upop    .^j^^ 
tbet  giXMiiidy  ibat  tile  apcofuits  had  not   previously  been  «• 

allowed  at  a  Spediii  S^nmii  uiMkr  tbs  p«ovi«iO0s  of  the  of 

50  Ge(^  3.  c.  48..8*  I.  Cowsaawaa- 

Knox  and  Walford  now  shewed  cause  against  the  rule. 
asd  ralied  Upon  Ew  v.  Whiimr  (•);  which  decided  diat 
Qnavler  SesMos  have  no  jttrisdifitiQii  to  niakie  an  original 
Mder  for  hUe  oteMoere  to  pay  monies  to  Ihdr  auccessors. 
mmI  whidiwaaoonfifmed  by  Rex  v«  BaitieUiby^  in  which  it 
mraa  holden*  that  Uiere  must  be  a  previous  idlowanee  by  two 
Justices  before  the  Secwons  can  entertain  an  apped  against 
overaeera  accounta.  Befone  the  il^O  Gm^  3:.  c.  48.  a.  1.  it 
was  neoessary  to  comply  with  the  requiaites  of  17  Geo.  2« 
-c.  S8»  ta  order  to  give  the  Sessions  jurisdiction;  but  that 
sistnte.  in  the  particular  .of  the  mi#de  of  allowing  ovenetrs 
ao«)Minta.  was  repealed  by  the  jO  Geo.  3,  llnder  the  43  Blh^ 
c.  £.  s.  S.  and  the  17  Geo.  2.  c.  38,  the  functions  of  Jus- 
tices were  wholly  minbterial,  and  the  term  allowance  of 
accounts  was  an  incorrect  one,  the  act  done  by  the  Justices 
amounthig  to  no  more  than  a  mere  attestation.  But  now 
by  the  50  Geo.  3.  c.  49*  every  overseer's  account  is  to  be 
submitted  to  two  or  more  Justices  at  a  Bpedal  Sessioni,  to 
be  holden  for  that  purpose^^  and  they  are  required  to  exa^^ 
mine  such  accounts,  and  disallow  all  such  charges  and  pay« 
meo|8,  as  seemed  to  them  exorbitant.  The  functions  of 
Justices  on  diis  subject  are  therefore  now  entirely  judicial. 
jo  the  preaent  ifistance  no  Special  Sessions  waa  holden.  find 
ri^.e^jS^aination  q(  the  accounts  under  the  50  Geo.  3.  c«  49. 
tjQQk  place.  It  is  Jiot  a  question  here  what  was  the  duty  of 
the  last  ov€ar$eers,  but  simply  one  of  jurisdiction.  The 
allowance  th^  procured  not  being  according  to  the  pro- 
visioos   of  the  50  Geo.  3,  which  has  substituted  a  different 

(a)  3  Hnrr.  1865.  (})  ?  Stra.  983. 
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coarse  of  proceeding,  and  repeftled  the  former,  it  mustbe 
taken  as  if  no-  allowance  bad  been  made  at  aH;  and  then 
die  parties  come  per  Wilium-to  the  Sessions,  which  is  clearly 
irregular  according  to  the  decided  cases. 

Jessopp  and  Brodricky  contri,  were  stopt 

The  Court  (a)  thought  that  the  Justices  below  were  mis- 
taken in  supposing  that  they  had  no  jurisdiction  in  this  mat* 
ter»  as  in  point  of  fact  ,there  had  been  an  allowance  before 
two  Justices^  though  not  at  a  Special  Sessions,  and  .di- 
rected the  mandamus  to  be  issued. . 

Rule  absolute. 

* 
{a)  J9MC,  J.  wot  sbseat  at  Chambtn. 


Fetruunf  8. 


If  there  are 
words  of  per- 
Biittion  in  a 
charter  to  do  ^ 
an  act  which ' 
»  clearly  for 
the  pabuc  be* 
nefit,  they  are 
obligatory ; 
therefore 
where  a  char- 
ter dechired 
that  the  mayor 
and  jnrats  of 
an  ancient 
town  migki 
hold  a  court  of 
record  for  the 
holdina  of 
pleas,  bnt 
which  had 
been  long  dis- 
nsed,  the 
Court  granted 
a  tiumdamut  to 
compel  such 
Court  to  be 
held  at  the  in- 
stance of  an 
inhabitant  of 
the  town, 
though  he  was 
not  a  corpo- 
rator. 


The  Kino  v.  The  Mayor  and  Jurats  of  HAaTiNoa^ 

tJoURTHOPE  had  obtained  a  rule  calling  on  the 
Mayor  and  Jurats  of  the  Town  and  Borough  of  Hastings, 
being  within  one  of  the  Cinque  Ports^  to  shew  cause  why 
a  mandamus  should  not  issue  to  compel  them  to  hold  a 
Court  of  Record  for  the  recovery  of  debts,  within  tlie  said 
town  and  boroagh,  pursuant  to  the  terms  of  the  charter  of 
incorporation. 

JP.  Pollock  now  shewed  cause  against  the  rule.  The 
defendants  had  no  objection  to  hold  the  Court,  if  by  law 
they  were  bound  to  do  so ;  but  as  it  appeared  to  them  that 
no  possible  utility  would  result  from  it^  and  as  it  would  be 
productive  of  much  incoDveniencCi  they  wished  to  have  the 
opinion  of  the  Court  upon  the  subject.  The  relator  in  this 
case  was  an  attorney,  who  had  some  time  since  called  upon 
the  defendants  to  admit  him  as  an  attorney  of  the  Court  of 
Record  in  the  borough,  and  to  issue  process  for  the  arrest 
of  a  debtor,  which  they  refused ;  and  he  was  not  joined  in 
the   present  application  by  any  of  the  inhabitants  of  the 
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temn,  or  bj  any  member  of  the  corpo«rtioii«  jUpoQ  the        169S. 
rdfttor^  first  application,  the  town  derk  proceeded  to  search     JjfTj^ 
the  records  of  the  boroiig^>  and  found  that  no  court  bad  v. 

been  held  there  since  the  year  1770;  and  upon  further  in-  ^f  h^ih^b. 
quixy  he  learnt  that  no  such  court  had  been  held  in  any  other 
of  the  Cinque  Ports  during  the  memory  of  any  living  per- 
son. The  words  of  the  charter  are,  **  that  the  Mayor  and 
Jurats  of  every  ancient  town  belonging  to  the  Cinque  Ports 
might  for  the  future  hereafter  have  and  hold,  and  have 
power  to  have  and  hold,  at  some  convenient  place,  one 
court  of  record,  and  that  the  same  Mayor  and  Jurats,  and 
their  successors  respectively,  might  and  should  have  in  any 
of  the  said  courts  severally  and  respectively  more  fully  and 
£rmly  than  formerly,  authority  by  that  charter,  to  hear  and 
determine,  &c.  and  the  said  Mayor  and  Jurats  should  upon 
all  pleas,  actions,  complaints,  8lc.  have  power  to  compel 
appearance  by  sununons,  &c."  So  that  th^  charter  only 
empowers  the  holding  of  the  court^  but  does  not  enjom  if. 
Under  lliese  circumstances,  and  considering  the  long  dis- 
iise  which  had  prevailed,  this  rule  must  be  discharged, 

Courtkopef  contra,  was  stopt. 

Per  Curiam, — ^VVords  of  permission  in  an  act  of  par- 
Jiament,  if  tending  to  promote  the  public  benefit,  are  al- 
ways held  to  be  compulsory.  If  there  exist  any  good  rea- 
son^ for  not  holding  the  court,  they  may  be  returned  to  the 
mandamus;  but  if  there  are  no  such  reasons,  the  interests 
<if  the  inhabitants  must  be  respected.  The  court  was  evi- 
dently intended  for  their  benefit,  and  is  likely  to  promote  - 
tlieir  benefit,  and  it  would  be  gceat  injustice  to  narrow  tlieir 
privileges  by  discharging  this  rule.  We  are  all  of  opinion 
that  the  inhabitants  of  this  port  have  an  .  interest  in  the 
holding  of  this  court,  and  although  the  relator  in  this  case 
is  9ot  9  corporator,  yet  we  think  the  corporation  ought  to 
Jiiol4   the  cpurt  for  .the  benetit  of  the  iiihabitnnts^  for  it  is 


\B^,       cleat*  tliey  haVe  p69f&r  so  to  do  under  the  diarter, '  It  ttia^ 

^T'C^      be  of  great  benefit  to  the  inhabitants  that  dibre  dioidd  lie  a 

».     .    junsdfetioii  bohdncbd  according  to  the  ancient  commoh 

6f  HAtTiMat.  Iftw  of  the  country.    It  is  by  the  disuse  of  so  many  of  tfieaa 

courts,  that  the  legislature  have  found  it  necessary  to  InsQ- 

tute  new  n^odes    for  the  recovery  of  debts^  not  so  well 

khb^Vn  in  the  ancient  conslitution, 

Rule  ab^olt^te. 


fridap.  Waters  v.  Joyce, 

FeUrumrff  8«  .  .        « 

Affidavit  to  JL  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  caose 
«<  that  E.J,  is  ^^y  tl^c  defendant  should  not  be  discharged  out  of  custody 
traiy^ indebted  ^^  ^'^°8  Common  bail.    Ilie  ground  of  the  motion  was  a 

to  tbis  affirm-  defect  in  the  affidavit  to  hold  to  bail.  The  affidavit  was 
ant  in  tlie  sum  ,,  ,  ,  •»,.•*  ..• 

of  351.,  being    made  by  a  quaker,  stating,  *^  tbht  Edward  Joyce  is  Justly 

dw  uTtUs        ^^^  ^^u'y  indebted  to  this  affirmant  in  the  sum  of  33/.  being 

^^STg^  the ainouht  due  to  this  affirmant  from  the  said  George  Pt^e 

E.  J.  for  his      Edward  Joyce  for  his  subscription  as  a  member  of  a  certain 

member  of  a     reading  club,  according  to  tbe*  riles  and  reguHMiohs  of  the 

eertirinmad.      said  club.'' 
ing  dob,  ae-  * 

oordioftothe 

ffuiatioasor'    '      jftd^rson  shewed  cause,  and  cMtanded,'  tklft  tKa  affidarit 

M  ta'lrom^  was  sufficidfit  in  form,  and  that  the  mttki  George  Page  Mfi^fct 

Tiam  **  *^d  .  ^^  i^ected  as  surplusage,  there  being  sufficient  certainty 

feadantf^am      Jh  the  previous  part  of  the  affidavit,  that  the  defendant  Ed^ 

bail  for  the       wati  Jchfce'Tiza  the  only  person  indebted  to  the  plaitififf, 

dcbt"whiHi*     ^^  intrWnction  of  the  other  «ame  was  evidentfy  a  clerical 

"JJ^y •"^j^efroBi  error,  and  was  perfectly  insensible, 
tlie  branch  of 


i  ai^reemettt* 


Marryatl,  contrft,  was  stopped  by  the  Court, 

Per  Curiam. — ^This  affidavit  b  clearly  bad  in  substance 
as  well  as  in  fornK    The  latter  part  of  the  affidavit  b  the 
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«Q9t  material  wkh^rpsfK^t  to  the  certainty  of  the  party        W^- 
«ii|i|K)aed,  tQ  be  indebtedt  and  there  the  defendant  is  de-      i^^^^ 
iciibed  by  four  names*  which  is  evidently  a  misdescription,       i  *'V 
or  m^y  raise  an  inference  that  another  person  is  jointly  in« 
debted.witb  him.  to  the  .plaintiff,  and  therefore  is  bad  in^ 
htm.     But  the  olgection  in   point  of  substance  is  still 
stronger*  inasmuch  as    the  aflSdavit  states*  that  the  debt 
arisea  in  reaped  of  the  defendant's  subscription  as  member 
of  a  certain  reading  club.     Now  at  most  this  is  a  mere  en- 
gagement ^that  he  will  pay^bnt  the  breach  of  that  engage- 
ment does  not  in  itself  entitle  the  plaintiff  to  airest  the 
party  and  hold  him  to  bail.    The  debt  may  arise  out  of  a 
special  undertaking*  and  therefore  the  affidavit  is  clearly  bad 
^n  stibstance,  .    •  » 

Hide  absolute* 


Hf  parU  TiiQMAs  White  ^d  Thomas  Gibbs,  Wndatf, 

february  8. 


TV  RJTS  of  habeas  corpus  having  issued  on  a  former  By  itatiite 

day*  directed  to  the  Admiral  of  the  fleet  at  Chatham,  to  ^  97,'^,,  J^ 

bring  up  the  bodiea  of  the  prisoners*  seamen,  who  had  been  {J^JJ^^j^ 

inypressed  under  57  Geo.  S.  c.  87.  s.  6*  it  was  agreed*  that  under  tbe  acu 

instead  of  making  formal  returns*  Jervis  should  move  to  Tendon  of 

discharge  the  writs  quia  improvidi  emanaverunt,  and  that  J^^  wh#  m 

Turton  should  shew  cause  against  that  motion  in  the  first  ^^  *n^  ^^  ^<> 

^  serve  on  board 

instance.  a  King's  ship. 

By  stetute  il  Geo.  S.  c.  87.  s.  6*  it  is  declared,  '*  that  before  a  ju^" 

if  any  person  liable  to  be  arrested  under  any  of  the  acte  ^J^JJJ^/ 'g^" 

fof  tlie  prevention  of  smuggling*  shall  be  fit  and  able  to  eonnitted 

farther  to  an- 
swer, Sec.  and 
ffter  being  so  oonmitted,  the  gaoter  in  whose  custody  thev  are  kept*  it  aothorised  m  the 
irder  rf  ike  eommiwoneri  of  emsiomi  or  exciUf  respecti?ely,  to  conyey  then  on  lN>acd  a 
ihip  of  war,  ia  order  to  their  being  impressed.  Wliere  persons  were  impressed  under 
the  authority  of  this  act,  l)y  virtue  of  an  order  eigned  6y  onhf  four  commifstoacrt  of  cue- 
tome  out  of  the  nine  nomintted  and  appointed  by  the  King's  patent:  Held,  that  such 
Older  was  vaiid  and  effectual,  it  appearing  by  the  patent  that  four  of  the  commissioners 
might  act  tbr  tlie  whole  body,  and  diereibre  tlic  Court  refused  to  discharge  the  pri- 
foaers  out  of  custody* 
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1822.  serve  his  Majesty  in  his  naval  Bervke,  imd  liable  uBdef  tbei 
jSgeparH  ^^  ^^^^  ^^  ^  impresaed  into  such  service,  •every  wdk 
tMaiM.  P®"**°"  ^  arrested  shall  be  taken  before  a  justice  of  the 
peace,  and  shall,  upon  due  proof,  be  committed  to  prison 
to  answer  such  information,  and  abide  such  judgment  as 
may  be  thereon  given  against  him  in  that  behalf;  and  that 
it  shall  be  lawful  for  the  gaoler,  Su:.  on  the  order  of  the 
commissioners  of  customs  or  excise  respectively  directing 
the  prosecution,  to  carry  and  convey 'sudi  person^  on  board 
any  of  his  Majesty's  ships  of  war,  in  order  to  his  being  im* 
pressed  into  his  Majesty's  naval  service."  Under  diis  sec* 
tion  of  the.  statute  the  prisoners  had  been  commuted  by  a 
justice  of  the  peace,  and  in  pdrsoaiice  of  an  order  signed 
by  four  of  the  commissioners  of  his  Majesty's  custcnns, 
they  were  carried  and  conveyed  on  board  a  King's  ship,  and 
under  such  order  impressed  {observe  in  his  Majesty's  navy. 
These  facts  were  brought  before  the  Court  on  affidavits,  and 
annex.c(j  thereto  was  a  copy  of  the  royal  patent  appoipting 
nine  commissioners  of  customs  to  execute  the  powefs'  men-* 
tion^d  in  the  statute. 

Jervi$  now  moved  to  discharge  the  vv'rits  of  habeas  corpus, 
pn  the  ground  tliat  they  had  been  improvidcntly  grapted. 
The  question  in  this  case  is,  whether  the  order  signed  by 
li^ur  conimisttioners  of  his  Majesty's  customs  is  sufficient  to 
warrant  the  detention  of  the  prisoners.  In  the  first  place, 
s.  6,  of  the  act,  under  whicli  the  prisoners  have  been 
i^ommitted,  does  not  require  tliat  the  order  fpr  taking  .the 
otiender  on  board  a  ship  of  war,  shall  be  an  order  of  all  the 
poniimssiouers,  but  it  simply  say9  "  that  it  shall  be  lawful  for 
the  gaoler,  on  the  order  of  the  commissioners,  to  convey 
the  person  on  board.'-  Now  by  no  necessary  constfuction 
can  that  mean  that  ^  order  shall  be  signed  by  4ill  the  com* 
missioners,  and  indeed  nothing  could  be  more  unreasonable 
than  to  require  that  the  order  of  the  whole  body  should  be 
pecessary  to  give  validity  to  the  proceeding?.     But  the  short 
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juttwer.to  the  objection  is,  that  the  King's  patent  appointing        1822« 
the  .  commissionera,  authori&es  any  four  of  the  nine  to  act      y^^^^ 
for:  the  whole  body.    Therefore,  coupling  the  provisions  of      Wuits 
ithe  i«ct  of  iparliamenl;  with  the  patent,  the  order  in  this  case 
was  .  perfectly  valid^  and  consequently  the  Court  must  disr 
^charge  the  writs  ^nia  iwfrwiM  OHanaveruni* 

iTurion,  contei.*— By  the-  tnxe  construction  of  die  sectkm 
j^l  the  statute  under  whioh  the  prisoners  have  been  inipresse^y 
it  is  perfectly  obvious,  that  the  order  for  their  detention 
ought  to  have  been  signed  by  all  the  commissioners,  or  at 
](ea^  hya  laqority  of  them,  to  render  it  eflfectnal.  lliis  is 
4:lear  from  the  circumstance  of  there  being  no  limitation  in 
that  clause  with  respect  to  the  number  of  commissioners 
who  are  to  be  competent  to  act.  The  order  is  to  be  issued 
by  '*  the  commissioners"  generally.  Now  this  construction 
is  the  more  reasonable,  when  the  Court  looks  to  other  sec- 
tions of  the  act  of  parliament  under  which  the  commissioners 
are  empowered  to^act.  In  some  it  is  declared  that  three 
only,  aud  in  others  five,  shall  have  power  to  act.  This 
shews  that  the  legislature  contemplated  different  cases  in 
which  the  commissioners  might  be  required  to  act  in  a  body 
or  in  part,  acoordii^  to  the  circumstances  of  the  particular 
case.  Contrasting,  therefore,  those  clauses  with  the  clause 
in  question,  there  can  be  no  doubt  .that  the  legislature  in-  * 
tended  that  the  whole  number  of  commissioners  should  act 
in  pursuance  of  the  authority  given  in  that  section.     This  is  ^ 

a  higlily  penal  act  of  parliament,  empowering  the  commis- 
sioners to  cause  persons  committed  under  it  to  be  detained 
five  years  on  board  any  of  the  King's  ships,  and  therefore 
it  ought  to  be  conistrued  most  strictly.  If  the  majority  of 
the  commisBionera*  had  joined  in.  this  order,  probably  the 
jobjection  could  not  be  supported,  but  to  say  that  themir 
oority  shall  bind  the  majority  is  contrary  to  all  principle,  and  ^ 

is  evidently  at  variance  with  the  reasonable  intendment  of 
^le  legislature.    In  the  case  of  a  corporation,  or  other  body 
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lita.       polilac  it  has  been  decided  tket  tke  m^iity  wili  bind  five 

^v^      ttMtmtf.    Cook^  v.Sjmknd(a),  1  Bubt.  105.    GrimUejf 

Wutn       y.  Barlfir  (ji),  sod  JRer  v.  Anng^Cc).    But  where  a  meie 

•**    ^^***     linked  authority  is  to  be  exen:ised|  die  coneufrence  of  ell 

thoseto  whom  ihe  authority  ie  cenuaftted,  is  lequisil^.    At 

aU  events  a  miyori^  in  ail  cases  i^  aepessary  to*  render  tiie 

act  of  die  body  valid  and  effectual.    In  this  case  there  has 

My  beenthe  coocumnps  qf  tile  mioori^,  and  consequently 

^  priMMierB  era  entitled  to  Ibeir  dis(^i|ige  fqr  li|iB    in- 

fennality  in  the  proceedings. 

Abbott,  C.  J.— The  question  is,  whether  Uie  pro^ 
visfone  of  the  act  of  parlianKUt  are  inconsistent  wkh  die 
patent;  if  not,  the  act  must  premK  The  oises  which 
have  been  cited  have  no  beuring  up<m  ^  question.  Rp- 
ferryug  to  the  act  of  parlkapeoti  and  to  the  language  of  llie 
patent,  I  think  this  point  is  much  too  ^ain  for  aigumeiit, 

BAYtBTi  J.«— This  is  a  mere  question  of  construction  as 
{o  what  shaH  be  considered  as  the  order  of  the  commisr 
eioners  of  customs  or  excise.  The  legislature  says  it  shall 
be  lawful  for  the  gaoler>  on  the  order  of  the  commissionefs 
of  cttstoms  or  excise  respectively  directing  die  prosecution, 
to  convey  the  person  on  board  of  a  ship  of  war,  in  order  tp 
his  b^ng  impressed.  For  llie  pnrpose  of  seeing  what  is 
wqewt  by  the  mder  of  tlie  commissioners  of  customs  imd 
excise,  we  must  }ook  to  their  authority,  which  is  derived 
^m  the  Crown,  and  see  who  are  constituted  commissioners 
pfi  customs,  and  who  are  capable  of  making  an  order  in 
suda  character*  Referrii^  to  the  royal  patent,  by  which 
their  authority  is  ciieated^  and  by  which  alone  they  «m  to 
fict,  it  is  said,  that  there  shall  be  nine  in  number,  but  that 
Anir  of  those  nine  shall  be  competent  to  act  for  all  purposes 
for  which  their  authority  is  created,  aqd  that  the  act  of  four 

(«)  S  Bo«.  ^  Pul,  31.  (*)  t  Bot.  Sf  Pu!.«9, 

(c)  Burr.  1017. 
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\AiM  be  the  act  of  til.    In  tfiis  case  four  of  the  cotnmis*        16M. 
sioners  have  acted,  and  therefore  I  ihtnk  the  order  by  wMch      ^iT^^ 
Aete  men  were  impresaed,  u  perfectly  unobjectionable.  WniTK 

HoLROtl),  J. — The  meaning  of  the  act  of  parliament 
is;  to  direct  that  such  things  shall  be  done  by  the  orders  of 
Ibe  commissioners  of  customs,  but  it  does  not  declare 
what  the  commissioners  themselves  shall  do.  It  simply 
says,  that  certain  persons  shall  have  power  and  authority  to 
act  under  the  order  of  the  commissioners,  and  proMbita 
those  persons  from  acting  without  such  authority.  So  long 
as  they  have  the  order  of  the  commissioners  for  what  they 
do,  their  acts  are  legal.  Here  there  has  been  an  order  of 
the  commissioners,  directing  these  prisoners  to  be  taken  on 
board  of  a  King's  ship  to  be  impressed,  and  I  think  it  ts  no 
objection  diat  the  order  has  been  signed  by  only  four  of  the 
commissioners)  it  being  declared  by  the  patent  that  the  act 
of  any  four  shall  be  the  act  of  the  whole. 

Rule  absolute  (a), 
(«)  Beil,  J.  was  absent  at  Chambers. 


PrIMOLB  v.  MaRSACK.  F^Xm9. 


X  HE  defendant's  bail  were  rejected  in  tlie  Bail  Court,  but  Affidavit  that 

time  was  given  to  put  in  other  bail,  on  condition  that  the  ^a^^'J^iSd 

defendants  should  produce  an  affidavit  of  merits  before  the  believes  he 
^  .     .  ^  has  a  good 

drawing  up  of  the  rule.  defence  to  the 

^    *^  ,  action,  wUl 

not  satisfy  the 

Turion  now  produced  an  affidavit,  stating  that  the  de-  ^JJ'^^^'jJh^JjJ 

fendani  was  advised  and  believed  that  he  had  a  good  defence  quires  him  to 

swear  to  a 
food  defence  <<  oa  the  merits." 
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to  the  action,  but  the  affidavit  omitted  to  state  the  word» 
"  upon  the  merits/'  and 

The  Court  said,  this  was  not  a  compUance  with  the 
terms  of  the  condition  imposed,  and  therefom  reftwed  to 
grant  further  tipciet 


February  9. 


Tlie  King  v.  Jambs  Rogers, 


By  stetiite  J.  HE  defendant  had  been  aporeheoded  under  1  &  2  Geo.  4. 
r.uD.  8.40,  c,  118.  S.33,  for  havmg  m  his  possession  naval  stores,  sus- 
H»po»ed  bythe  pccted  to  have  been  stolen  from  a  ship  m  the  river  Thame^^ 
iwted  totie  ^"^  "^^  having  given  any  account  to  the  satisfaction  of  tlie 
distributed,'  justices  how  he  became  possessed  of  the  same,  was  con- 
receiver  there,  victed  under  s.  40,  in  the  penalty  of  5l^  and  in  default  of 
TO?S?e*othw,    paynaent  committed  to  the  House  of  Correction  for  two 

to  such  persons  ca)endar  months, 
as  the  convicts 
ing  Justices 

it  gives  no  ap-  Adolphus  UQW  moved  for  a  writ  of  habeas  corpus   to 

Sros!^  Where  *^'^"S  "P  ^^  ^^y  ^^  ^^^  defendant,  in  order  that  he  might 

a  prisoner  was  be  discharged,  on  the  ground  of  a  defect  in  tlie  warrant  of 

conunitted  nn-  -                  rm                           o           ^ 

der  a  warrant  commitment.    The  Statute  I  &  2  Geo.  4.    clip.  s.  40, 

(which^rec?ted   &^^^  ^^1®  penalties  recovered  tmder  the  same,  one  half  to 
that  he  had 
beep  convict- 
ed) for  two 
months,  or 
pntil  be  paid 
a  penalty  of 
N.  for  an  of- 
fence  under 
the  53d  sec.  of 
the  act,  with- 
out stating 
how  the  pe- 
nalty was  to 
be  distributed 
and  to  whom 

paid ;  the  Court  refused  to  dischai^e  him  ont  of  custody  for  this  Direction,  holdhig,  that 
the  warrant  did  not  require  the  same  certainty  as  a  convictiou,  and  that  they  were  boand 
to  presume  there  bad  been  a  legal  conviction  to  found  the  warrant. 


the  receiver  appointed  by  the  authority  of  thi^  act,  and  the 
other  to  such  person  as  the  justices  shall  direct^  and  it  gives 
no  appeal  to  the  Sessions,  Upon  summary  conviction  <o' 
the  satisfaction  of  tlie  justices,  the  party  may  be  fined  in  the 
penalty  of  5/.,  and  in  default. of  payment  may  be  committed 
to  the  House  of  Correction  for  any  period  not  eiceeding 
two  months,  unless  the  fine  shall  be  sooner  paid.  The 
defendant  in  this  instance  had  been  convicted  in  the  penalty 


HILARY  TBtt&f,   'J^HIRD   fcEO.  IV.  1*7 

ctf  5/. -and  not  bekig  able  to  pay  the  same  was  committed  for        1S22. 
tMro  months,  but  the  justice  in  his  warrant  of  commitment 


The  Rf  Na 


Ro«BR8, 


did  not  state  how  the  penalty  was  to  be  distributed,  or      ^   •. 
whose  bands  were  to  receive  it,  which  he  ought  to  hare' 
stated^  inaflniiich  as  thete  was. no  form  of  conviction  drawn 
«p,  and  no  appeal  given  to  the  Sessions,  and  therefore  the 
defendant  did  not  know  to  whom  he  was  to  pay  the  pe* 
aalty,  and  he  was  left  to  seek  the  hand  which  was  by  law 
authorized  to  receive  it.      A  warrant  of   commitment  in 
such  a  case  as  this  ought  to  contain  all  the  certainty  and 
formality  of  a  conviction,  because  there  is  no  other  record  of 
.  the  proceeding,  and  this  was  the  more  necessary,  the  statute 
giving  no  appeal.     In  Doctor  Groenvell^s  case  (a),  it  was 
resolved,  *'  that  tlie  cause  of  commitment  ought  to  be  cer^ 
tain,  to  the   end  that  the  party  may  know  for  what  he 
so£fers,  and  how  he  may  regain  his  liberty."     Now,  as  the 
penalty  is  directed  by  the  statute  to  be  distributed  in  a  par-* 
Ocular  manner,  the  commitment  ought  to  inform  the  de- 
fendant how  he  is  to  r^ain  his  liberty,  by  poiating  out  to 
him  tke  person  to  >vhoni  he  is  to  pay  the  penalty.    If  the 
commitment,  which  is  here  substituted  for  the  conviction, 
does  not  name  the  person  who  is  to  receive  the  money,  to  . 
whom  is  he  to  pay  the   penalty  and   regain  his  liberty  i 
As  this  case  is  to  be  considered  in  the  same  point  of  view 
and  by  the  same  rales  as   a  formal  conviction,  there  are 
decisive  cases  upon  the  subject.    In  Rex  v.  Seal  (£),  which 
was  a  conviction  on  •  the  statute  42  Geo»  3,  against  illegal 
lotteries,  which  act  directs  the  penakies  to  be  distributed 
one  third  to  the  King,  one  third  to  the  informer,  and  one 
third  to  the  person  apprehending  or  securing  the  offender  ; 
and  as  the  conviction  directed  the  penalty  to  be  distributed 
as  .the  law  directs,  without  ascertaining  to  whom  the  last 
third  was  to  be  paid,  it  was  held  to  be  bad.    The  case  of 
Rex  V.  Helps  (c)  is  also  an  authority  on  thi^  pomt. 

(a)  1  Ld.  Raym.  213.       (h)  8  East,  568i       (c)  S  Maul.  &  Sel.  SSl. 
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IMS.  ABi)OtT,  C.  J. — ^Tiie  difficulty  I  have  in  this  case,  h,  in 

.^!f*t^      aubjecting  this  warrant  of  commitment  to  the  same  rules  of 
««  construction^  which  are  applicable  to  convictions.    Piow^ 

*****  the  cases  to  which  we  have  been  referred  are  cases  of  con* 
victions*  We  are  boiu^  tp  piesume^  until  the  cpptmry'^iB 
diewn,  thilt  th^ne  has  been  a  good  coiivictiaOran4.>th»l  Hm 
magiitnite  has  done  every  thing  required  of  bim  ky  ltw# 
This  is  a  commitment  in  execution,  und  recitQ9  that  the 
party  bad  been  convictod^'and  thei'e  is  no  distinction  in  the 
cases  cited,  which  authorizea  us  to  look  at  the  warrant  of 
commitment  with  the  same  strictness  as  a  conviction.  The 
commitment  is  for  two  months,  unless  the  money  shall  be 
sooner  paid*  I  think  it  is  not  necessary  that  the  commit-* 
ment  should  state  to  whom  it  should  be  paid*  If  the  de- 
fendant paya  the  money  to  the  gaoler  he  will  be  dischaqped 
forthwith.  It  is  not  suggested  that  the  magistrate  did  not 
direct  to  vtfhom  the  money  was  to  be  paid  before  the  convic- 
tion took  pkce,  and  aa  we  are  bound  to  paesume  that 
there  was  a  good  conviction  befiore  connniftment,  1  think 
we  ought  .notion  dischaigfi  this  defendant  out  of.  custody.    . 

Batlby,  J. — ^The  defendant  is  conmiitted  until  he  shall 
pay  the  penalty.  If  he  pays  the  money  to  the  gaoler  the 
latter  ia  hound  to  discharge  him  out  of  custody,  before  the 
end  of  the  two  months,  and  the  gaokr  will  afterwards  take 
care  to  diatribute  the  money  propedy,  accoKdiog  to  the 
directions  of  the  Justice.  It  appears  to  me  that  tbere  ia  no 
ground  for  granting  this  writ. 

.    HoLBO  YD,  J.  waa  of  the  same  opinioii  (a). 

Writ  refused* 

(a)  Best,  J.  was  absent  at  Chambers. 


Macxenzib  V,  Hudson.  F^bnm^iu 

^LjttttDG^  on  a  fbrnier  day  had  obtained  a  role  niu  Onmotlwt* 
tb  postpone  tfi^  trial  of  iMs  cause  until  the  Sittings  after  trial,  opoa  lu 
lifext  Michaelmas  Term,  on  an  affidavit  that  the  defendant  jStiiiJ?thTS». 
could  not  safely  proceed  to  trial  \^ithout  the  copy  of  a  •**"**J!^  *}J^. 
^dgment  of  one  of  the  Courts  at  Demerara^  and  that  it  irliS  cial  r 


material  and  necessary  to    the   defendant^    case  to  pro-  jmHti^nm- 
Cure  some  person  from  the  IVesi  Indies  to  attend  With  ^jJlJ^'JJ^ 
the  copy*  trial  of  tba 


Goort  wmild 

Denman  shewed  cause  against  the  rule,  and  contended  muS^s^^i 

that  this  litras  no  ground  for  postponing  the  trial,  unless  it  ^*  avWanw, 

c6uld  be  shewn  that  the  document  in  question  would  be  objected  tluit 

:kdmis3ible  in  evidence  when  it  arrived.    It  had  been  de-  editconidnot 

elded  in  Appldon  v.  Lord  Braybrook  <a),  that  the  copy  of  bSt*^t^^d 

a  ^or^ign  judgment  was  not  sufficient,  and  therefore  Ae  the  trial  nn^ 

,    .  ,  thedocnment 

Court  would  not,  upon  the  suggestion'  of  the  necessity  of  should  arrive, 
this  piece  of  documentary  evidence,  put  off  the  trial. 

So?  per  Curiam. — In  Jppleton  v.  Lord  Braybrook,  the 
plaintiffs  professed  to  give  in  evidence  an  exemplified  copy 
of  ttie  judgment;  but  they  were  not  able  to  prove  the  hand-( 
writing  of  the  officer  of  Ae  court,  and  therefore  the  proof* 
#as  deftctive.  We  cannot,  however,  itow  decide  whctbcf 
or  not  the  document  in  question  will  be  admissible  when  it 
arrives.  The  absence  of  such  a  document  is  equivalent  to. 
the  absence  of  a  vritness,  and  a  like  objection  might  be 
urged  to  the  competency  of  a  witness,  but  we  could  not  try 
his  competency  upon  affidavit.  There  is  therefore  sufficient 
ground  made  out  for  postponing  the  trial. 

Rule  absolute. 

(a)  t  Stark.  6. 
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1822. 


F.i^\u  The  K,N«  ^.  The  Justices  of  Si^khey. 


The  Stat.  It  JL  HIS  was  a  rule  calling  on  the  defendants  to  shew  caujte 
^.'d^iSauie-  ^^y  *  ^^  ^^  mandamus  should  not  issue  directed  to  them^ 
oeitfHigMiiingy  commanding  them  to  cause  continuances  to  be  entcred^and  to 
requires  rM«       i  i  i  ^  t^ 

jomUc  uotiee     hear  the  appeals  of  one  Andrew  BarntU  against  two  several 

tbe'SeMioiis  convictions  by  two  Justices^  under,  the  statute  12  Geo.  2. 
v^oo  batthe  ^'  ^®'  ^^^  unlawfully  setting  up,  maintaining,  and  keeping 
notice  may  be  a  certain  fraudulent  game  called  Hazard.  The  rule  was 
writrng-^tu  obtained  on  the  ground  that  the  Sessions  had  improperly 
to^intoftime  refused  to  hear  the  appeals,  because  verbal  notices  only 
M  for  Uie  Jus-    ijgj  ijggn  given  of  the  party's  intention  to  appeal. 


Bions  to  deter* 


Turion  now  shewed  cause.  The  question  in  this  case 
must  turn  entirely  upon  the  constructioni  of  the  fifth  clause 
of  tlie  statute  upon  which  the  conviction  was  founded. 
Tliat  clause  provides,  that  any  person  convicted  under  the 
act,  shall  have  a  power  of  appeal  to  the  next  General 
Quarter  Sessions,  upon  giving  reasonalfle  notice  to  the  pro* 
secutor  of  his  intention  to  appeal,  and  entering  into  ,a  recog- 
nizance to  try  his  appeal  at  the  next  Quarter  Sessions,  and 
enai:tSy  that  such  appeal  shall  then  be  heard  and  finally  de- 
termined. The  language  of  this  clause  is  much  more  com- 
prehensive and  strict  than  is  ordinarily  to  be  found  in  such 
statutes,  and  much  of  the  argument  in  this  case  must  depend 
upon  the  force  and  meaning  to  be  given  to  the  words  **rea-- 
enable  notice.''  The  fair  and  just  conclusion-  is,  that  the 
notice  must  be  "  reasonable''  in  the  opinion  of  the  Justices 
at  Sessions,  for  the  Justices  ^ne  are  the  proper  judges 
upon  such  a  matter.  It  has  indeed  been  held,  ynder  cir- 
cumstances somewhat  similar  to  the  present^  that  a  verbal 
notice  of  appeal  is  suflScient,  and  the  case  of  The  King  v. 
The  Justices  of  Salop  (a),  may  be  cited  as  decisive  of  that 

(a)  4  Barn.  Si  Aid.  6S6. 
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point.    But  upon  reference  to  the  act  of  parliament  (tf)  un-        1822. 
der  which  the  conviction  'm  that  case  took  place,  it  will  be     ^^^C^ 
found,  that  the  word  **  reasonable^  does  not  occur,  and  that  «. 

consequttitfy  no  sort  of  discretion  is  there  vested  in  the  Jus-  of  Surrey. 
tioes  as  to  what  shalli  or  shall  not,  be  a  sufficient  notice  of 
appeal*  But  the  mere  introduction  of  this  word  in  the  pre- 
sent statute,  necessarily  includes  and  supposes  a  discretion 
in  the  Justices  as  to  what  is  a  reasonable  QOtice,  and  they 
have  determined,  as  they  had  full  power  to  do,  that  a  verbal 
Jiotice  was  not  a  reasonable  one.  Upon  aH  general  princi^ 
pies,  it  is  dear  that  the  Justices  in  Sessions  are  the  proper 
judges  of  what  is  a  proper  notice  of  appeal,  and  those  prin- 
ciples have  been  most  fully  recognized  in  the  case  of  The 
King  V.  The  Justices  of  Buckinghamshire  (b),  decided  in  thb 
Court,  in  which  Lawrence^  J.,  expressly  declares  that  the 
Justices  at  Sessions  are  to  judge  whether  such  reasonable 
notice  has  or  has  not  been  given,  as  will  entitle  either  party 
to  proceed  upon  the  appeal.  The  Justices  in  the  present 
case  have  acted  upon  these  principles.  They  have  consider- 
ed diemselves  the  sole  and  proper  judges  of  what  is,  or 
is  not,  a  reasonable  notice  of  appeal,  and,  acting  upon  that 
consideration,  they  have  concurred  in  the  usaal  and  ordinary 
practice  of  the  Sessions,  and  have  decided  that  a  verbal 
notice  is  not  a  reasonable  one.  In  so  doing  they  are  fully 
borne  out  by  the  authority  referred  to,  and  by  the  established 
practice  at  their  own  Sessions.  The  Justices  dismhrsed 
these  appeals,  on  the  ground  diat  there  ought  to  have  been 
a  notice  in  writing,  being  of  opinion  that  a  verbal  notice  was 
not  that  reasonable  notice  required  by  the  statute,  and  at  the 
same  time  statbg  that  they  considered  themselves  to  be 
the  sole  judges  of  .what  was  reasonable  notice,  and  the  prac- 
tice of  their  Sesaons  requiring  a  written  notice,  they  de^ 
clined  hearing  the  appeals. 

(«)  49  Geo,  3.  c.  68.  i.  5.  (b)  5  East,  34t.    17  Geo.  f •  c.  38.  ft.  4. 

i  Nolan's,  P.  U  417. 

VOL.  It  L 
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1822.  Cowley  ftod  Adolphus,  contri,  were  stopt  by  the  Coilrt* 


Tht  Kiwo 

V.  Abbott,  C.  J. — I  am  of  opbion  that  the  mandamuB  in 

The  Justices    ^,  .  ,  »t    *       ,  ^  •  i  •      » 

of  Hdkrey.     ^his  case  ought  to  go.   Under  the  terms  **  reasonable  nottce, 

the  question  whether  a  parol  notice  of  appeal  is  or  is  not 
sufficient,  does  not  properly  arise.    Reasonable  notice  has 
no  reference  to  the  precise  description  of  notice  as  respects 
^  the  form,  but  regards  rather  the  substance,  as,  whether  it  b 

reasonable  in  point  of  time  or  number  of  days  before  the 
Sessions.  Unless  the  act  of  parliament  specifies  the  form 
and  manner  in  which  the  notice  is  to  be  given,  as  by  direct** 
ing  that  it  shall  be  in  writing,  which  some  of  these  penal 
statutes  do,  a  parol  notice  may  clearly  be  given.  The  rea^^ 
sonableness  of  such  notice,  in  point  of  time,  is  certainly  for 
the  Justices  at  Sessions  to  decide,  and  in  this  sense  I  take 
the  words  "  reasonable  notice**  to  have  been  used  in  this 
statute.  The  Sessions  dismissed  these  appeals  on  the 
ground  merely  that  (here  ought  to  have  been  a  notice  in 
writing,  without  regard  to  the  reasonableness  of  the  parol 
notice  which  is  stated  to  have  been  given.  It  is  not  our  pro* 
viiice  to  decide  upon  affidavits  whether  reasonable  notice 
was  given  in  point  of  time.  That  is  for  the  Sessions  to  de- 
termine ;  and  therefore  we  recommend  the  Justices  to  in- 
quire whether  reasonable  notice,  either  verbally  or  in  writing, 
was  given.  If  they  shall  find  that  reasonable  notice  was 
given,  either  verbally  or  in  writii^i  then  they  vi^ill  probably 
enter  continuances,  and  proceed  to  the  determination  of  the 
appeals,  without  making  a  formal  return  to  the  mandanms; 
but  what  we  propose  is  not  absolute  upon  them,  they  may, 
if  they  think  proper,  make  a  return,  and  have  the  question 
more  deliberately  discussed. 

The  other  Judges  concurred. 

Rule  absolute  (/i). 
(a)  Vide  Rex  v.  The  Juitieen  ^  Emer,  4V.vm.  &  A|d.  37(5. 
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Hie  King  v.  The  Sheriffs  of  London  in  a  Cause  of     Mmdny^ 
Marsh  v.  Russell.  !J1''2L  * 


JL  HIS  was  a  nile  nisi  for  setting  aside  an  attachment  In  genenri  the 

against  the  SheriflTs  of  London  for  irregularity,  with  costs,  pieaisa 

The  action  was  brought  upon  a  bill  of  exchange.    The  J^JJaficatton  of 

defendant  was  arrested  in  Trinity  vacation,  and  eave  a  bail  l****  \  ^«^  »^- 
,       ,  ,01..^        *.r    .         ■;-      .^.        ,    .1  ter  the  time 

bond  to  the  Shenffs.     Notice  of  justifying  bail  was  given  for  putting  in 

for  the  16th  of  November.     One  of  the  bail  justified  on  bJIillaffi* 
that  day,  and  the  learned  Judge  who  presided  in  the  Bail  J^JTbaU  haying 
G>urt,  gave  further  time  to  add  and  justify  another  bail  on  been  rejected), 
the  20th  of  November,  the  plaintiff  to  be  in  the  same  situa-  gi^en  to  add 
tion  in  which  he  would  have  been  by  the  rules  and  practice  SJher"baU  *°* 
of  the  Court,  if  the  bail  had  been  perfected  on  the  l6th,  without  preju- 

1  .  ^  ,  ,.      ,         X*       dice  to  the 

and  a  rule  to  that  effect  was  drawn  up  accordmgiy.    Se-  pUtntiflT  in  his 

tween  the   l6th  and  the  20th  of  November  the  plaintiff  u?in  t^^n- 

demanded  a  plea,  and  the  added  bail,  of  whom  notice  had  ^^  |*^  ^^' 
•  ^  .  nianaed  a 

been  given,  not  having  justified  pursuant  to  the  notice  for  plea:  Held, 
the  20th,  the  plaintiff,  on  the  28th  of  November  attached  uehment* 
Ae  Sheriffs.    The  irregularity  complained  of  was,  that  the  Sheriff  fo?  not 

attachment  ought  not  to  have  issued,  because  the  demand  of  bringing  in  the 
,  .         .  body  was  re- 

a  plea  was  a  waiver  of  the  justification  of  bail.  gniar,theadd. 

ed  bail  not 
having  josti- 

Abraham  now  shewed  cause  against  the  rule,  and  con-  ^^  tj^j!*}-", 

tended  that  the  demand  of  a  plea  was  no  waiver  of  the  ^^ic^  »"^«»l- 

justification  of  bail  under  these  circumstances,  for  by  the  friven ;  and 

terms  of  the  rule  for  the  allowance  of  farther  time  to  add  prJlJiidhlf?* 

and  justify  another  bail,  it  was  expressly  stipulated  that  the  towards  the 

plaintiff  should  be  in  the  same  situation  as  he  would  be  by  thonii^h  late, 

the  course  and  practice  of  the  Court,  if  both  bail  had  justi-  ^gj^ist  tb/ 

fied  on  the  I6th  of  Noifember.     Therefore,  the  detoand  of  JJ^7^f5Mta^^ 

a  plea  was  perfectly  regular,  and  the  added  bail  not  having  ing  the  ori- 
•      ./.    •  I  .      t^i      .«•  1  11  ginaJ  prooe^^s 

justified  on  the  20th,  the  Sheriff  was  properly  attached.  was  execnted 

-  o  by  the  old 

^^  Sheriff. 
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1822.  BoUand,  contrd,  who  appeared  for  the  Sherifl;  said,  it  had 

f^^^^^^     been  ruled  over  and  over  agam,  that  a  demand  of  plea  was  a 

V.  waiver  of  the  justification   of  bail:  and  as  there  did  not 

The  Sheriffs  .  ,  .  ,      . .  *   ,  • 

of  LoNDoir.    appear  to  be  any  thug  to  take  this  case  out  of  the  general 

rule,  the  attachment  had  been  issued  irregularly.    But  at  all 

events  the  proceedings  against  the  Sheriff  were  too  late. 

The  writ  issued  on  the  13th  of  January,  1821,  returnable 

on  the  dd  of  November;  that  writ  might  have  been  served 

on  the  6th,  but  was  not,  in  fact,  served  until  the  10th  i  then 

the  rule  to  bring  in  the  body  might  have  been  served  on  the 

12th,  but  was  not  served  until  the  l6th;  and  when  served, 

it  was  upon  the  present,  instead  of  the  late,  Sheriffs,  so  that 

four  days,  of  which  the  plaintiff  might  have  availed  himself, 

were  lost.     On  the  17th  the  plaintiff  demanded  ««  plea,  and 

no  subsequent  steps  were  taken  until  the  26th  of  January, 

whereas  the  plaintiff  might  have  moved  for  an  attachment 

on  the  19th  of  November.     By  these  dilatory  proceedings 

the  Sheriff  was  prevented  from  rendering  the  defendant^ 

or  putting  ^in  bail  above  ;  therefore  the  remedy  against  the 

Sheriff  is  gonel 

Abbott,  C.  J. — I  quite  agree  with  the  general  rule,  that 
the  demand  of  a  plea  is  a  waiver  of  the  justification  of  bail, 
but  this  case  affords  an  exception  to  that  rule ;  for  here  is 
an  order  by  which  indulgence  is  given  to  the  defendant  to 
add  and  justify  another  bail,  on  a  subsequent  day  to  that  on 
which  he  was  bound  to  perfect  his  bail.  By  that  indulgence 
the  plaintiff  was  placed  in  a  different  situation  from  that  in 
which  he  would  have  been  by  the  rules  and  practice  of  the 
Court ;  but  in  order  to  prevent  any  injustice  that  might  have 
been  done  to  him  by  such  proceeding,  a  condition  was 
attached  to  the  rule,  by  which  the  plaintiff  was  to  be  placed 
in  the  same  situation  as  if  both  bail  had  justified  on  the 
first  day  for  which  notice  was  given.  If  both  bail  had  then 
justified,  the  plaintiff  might  have  demanded  his  plea  on  the 
following  day,  but  by  the  rule,  as  he  was  to  be  in  the  same 
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sitoation  as  if  botli  had  then  justified,  he  does  demand  his        1822. 
plea.    He  would  not  be  in  the  same  situation  but  for  the     ^^^^^^^ 
rule,  if  he  was  obliged  to  delay  his  proceedings  until  the  v. 

subsequent  justification  of  the  bail.  It  seems  to  me,  there-  of  Lonmn. 
fore,  duit  the  demand  of  a  plea  is  not  a  waiver  of  the  justi- 
fication under  the  special  circumstances  of  this  case,  and 
the  terms  of  this  order.  Then,  as  to  tiie  delay,  the  statute 
says,  that  the  Sheriff  shall  have  six  months  before  he  shall 
be  called  upon  to  return  the  writ.  It  is  said  that  the 
attachn^nt  was  served  Upon  the  new  Sheriff  instead  of  the 
old  one.  True  it  is,  the  plaintiffs  afterwards  discover 
their  error,  but  I  cannot  say  that  the  delay  in  this  case  is 
such  as  shall  deprive  them  of  the  benefit  of  their  attach- 
ment It  is  the  duty  of  the  Sheriff  to  take  care  that 
he  has  good  and  suflSicient  bail,  and  if  he  has  not,  it  is  his 
own  fault. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


MuTCBiNSON  V.  Allcock  and  Another,  Executors.  Monday, 

February  It. 


XN  this  case  it  had  been  referred  to  the  Master  to  tax  the  Whtre  Uie 

.  .  Master,  on  tiis 

costs  of  the  day  for  not  proceedmg  to  trial  pursuant  to  taxation  of 

notice.    It  was  an  action  upon  a  promissory  note  allieged  to  JJS^eedtogto 

have  been  made  by  the  defendant's  testator.    The  defence  trial  fjowoani 
•  .        ,  %^«   1       to  notice,  dU- 

mtended  to  be  set  up  was,  that  the  note  was.  not  of  the  aflowed  the 

proper  hand-vniting  of  the  testator,  who  at  the  time  the  note  ^j^eaa^ 
was   made,  resided  at  Newcastle-upon-Tyne.    In  order  to  ^^^^J^^ 
prove  the   defence,  the  venue  being  laid  in  London,  the  iU-uptm-Tyne 
defendants  subpioenaed  awitness  from  Newcastle-upon-Tyne,  gi^e evidence 
to  shew  by  comparison  of  hand-writing  between  the  note  J^  hanXwrit^ 

ing  in  a  reuse 
where  the  defence  was  forgery,  the  Conrt  ordered  the  Master  to  review  his  taiation; 
holdings  that  npon  a  nice  question  whether  the  evidence  were,  or  were  not  admissible, 
the  cxpeuccs  of  the  witncu  ought  not  to  have  been  disallowed. 


166 


1822. 

MUTCHINSON 
V. 

Amcock 
and  Another. 
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in  qiiestiou,  and  the  signature  to  tlie  testator^s  wiU,  tkat 
the  former  was  a  forgery.    The  Master  on  the  taxation  of 
costs,  disallowed  the  expences  of  this  witness,  eooaidering 
that  his  evidence, was  not  admissible. 


Tindal  now  shewed  cause  against  the  rule,  and  c<»itended 
that  the  Master  had  properly  disallowed  the  expences  of 
the  witness,  for  that  his  evidence,  which  merely  went  to 
the  comparison  of  hand-writing,  coidd  not  be  admissible  on 
an  issue  as  to  the  fact  whether  the  testator  had  made  the 
note. 

Parh^  for  the  defendants,  was  stopt  by  the  Court. 

Per  Curiam. — ^We  think  that  the  defendants  might 
reasonably  suppose  that  the  attendance  of  this  witness  was 
necessary,  and  upon  a  nice  question  whether  his  evidence 
was  admissible  or  not,  the  Master  was  harcuy  justified  ii^ 
disallowing  bis  expences. 

Rule  ab9olut^ 


Monday^  The  KiNG  9.  MAfiRiOTT  aad  Another,  Esquires^ 

February  11. 

The  Court         JL.  HIS  was  a  rule  calling  upon  two  justices  of  Yorlishi^Xf 

in  what  mail-    %^  shew  cause  why  they  should  not  amend  their  return  to  si 

Smil^makc*      ^'"^ondamiu  issued  from  this  Court,  commanding  them  to 

their  retarn  to  compel  certain  persons  to  perform  statute  duty  in  the  town- 
a  wrtwrffliintfi  .,  ..  . 

but  if  tiie         ship  in  which  their  lands  wpre  situated,  who  had  claimed 

^^^^waSamu  exemption  by  virtue  of  a  local  act.  of  parliament.     The 

be  insufficUnt  justices  in  their  return  had  ««t  forth  certain  clauses  of  tl^ 

qnestioD  in- 
tended to  be  agitated,  the  Court  will,  at  the  instance  of  the  party  interested,  make  a 
rule  giviog  the  justices  liberty  to  amend  in  thev  rnvw^r  required,  if  they  shall  be  so 
minded.  \ 
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act  of  parliament  uixler  which  the  exemption  w^s  claimed,        1822. 

but  had  omitted  to  state  a  fact  which  the  prosecutors  con-    J!^^^{^ 
.,        ,  .  ,  .  •  ...  .  The  KiNQ 

sidered  material  to  faise  the  question  arising  upon  the  sta-  v. 

.  MMtRlOTT 

"*^*  ^nd  Another. 

Coitman  now  shewed  cause  against  the  rule,  and  con- 
tended, that  diis  was  an  application  which  the  Court  could 
not  entertain,  because  it  was  in  effect  directing  the  justices 
in  what  manner  they  should  make  their  return,  which  was 
contrary  to  all  principle.  The  magistrates  themselves  might 
apply  to  the  Court  for  leave  to  amend  their  return,  if  they 
had  made  any  omission  by  mistake,  or  otherwise ;  but  this 
application  did  not  come  from  them,  it  came  from  the  party 
interested  in  the  question.  The  magistrates  must  b^  left  to 
their  own  discretion  b  what  manner  they  will  make  their 
return.  The  application  should  at  least  have  been  made 
with  tlie  concurrence  of  the  magistrates,  but  they  ought  no^ 
to  be  compelled  to  shape  their  return  in  order  to  suit  the 
views  of  an  interested  par^y. 

Scarkli,  contrd,  was  stopt  by  the  Court. 

Per  Curiam. — ^We  agree  that  we  cannot  oblige  the  jus^ 
tices  to  make  their  return  in  a  particular  manner,  but  it  is 
suggested  that  the  return  in  its  present  form  will  not  raise 
the  question  upon  which  the  parties  wish  to  have  the  opi- 
nion of  the  Court.  The  rule  calls  upon  the  justices  to 
shew  cause  why  the  return  to  the  writ  of  mandamus  should 
not  be  amended.  It  certainly  canuQt  be  made  absolute 
in  tiiose  terms,  but  we  can  vary  the  rule,  by  ordering 
that  the  justices  may  be  at  liberty  to  amend  the  return  if 
they  should  see  fit,  so  as  not  to  i^ake  it  compulsory  upoa 
them. 

Rule  absolute,  iu  the  terqis   suggested 
by  the  Court. 
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1822. 


JMMiday,        Vansandau,  Gent,  one,  8tc.  «.  Burt,  Gent,  one,  &c« 

Febnuiry  11« 


A  defendant  ,    X  HIS  was  a  role  calling  on  the  defendant  to  shew  cause 
being  sued  by       ,       „  ..  .       -  .  •  ,       i  •  ,  « 

bill  as  an  at-     why  all  proceedings  m  this  action  should  not  be  stayed, 

CooA^piead!^  ^^  plainti£f  consenting  to  allow  the  defendant's  costs  in  this 

by  an  attor.     cause  to  be  set  off  against  the  debt  due  from  the  defendant 

neywbohad  .     . 

not  filed  any     to  the  plaintiff^  upon  a  certain  judgment  of  Hilary  Term, 

fend,  and  oa     18i  8/ entered  as  of  record  in  this  Court 

motion  to  stay         , 

tbeproceed- 

ingHnthe  llie  circumstances  under  which  this  motion  was  made 

action  (in 

vrhich  tbe        were  these : — In    1818,    the    plaintiff  obtained  judgment 

nonraited),^  against  the  defendant  in  this  Ck>urt  for  a  debt  amounting  to 
plaintiffundeiw  5000/.  and  upwards^  which  remains  outstanding  and  un- 
off  tbede-  satisfied.  The  present  action  was  commenced  in  Michael- 
costs  against  a  ma^  Term  of  the  same  year,  the  plaintiff  suing  t)ie  defen- 
iut^fr^^l^'  ^*°*  ^y  ^^^  **  ^"®  ^^  *®  attorney's  of  the  Court,  to  whiph 
tothe plain-  the  defendant  pleaded  by  John  Guy,  his  attorney,  but  no 
that  the  d'e-  common  bail  was  filed  by  or  for  the  defendant,  neither  did 
torn^  or**'      ^''  ^^H  ^"^  ^^  ^*'  warrant  required  by  the  practice  of  the 

agent  had  no  Court,  to  enable  him  to  defend  for  the  defendant.  The 
lien  npon  the  ,         ,    ,        ,      ^.    .  -        „.,        fn 

costs  for  his      cause  came  on  to  be  tried  at  the  Sittmgs  after  Htlafy  Term, 

defending  the  1®^9>  when  a  verdict  was  found  for  the  plamtiff,  subject  to 
■o*t.  t|j^  opinion  of  the  Court  upon  a  case  reserved,  which  was 

argued  in  last  Michaelmas  Term,  when  the  postea  was 
ordered  to  be  delivered  to  the  defendant,  and  a  nonsuit  en- 
tered (a),  The^  defendant's  costs  of  this  action  were  taxed 
at  80/.  and  upwards,  and  in  order  to  prevent  execution  being 
taken  out  for  that  sum,  the  plaintiff  now  applied  to  stay  tbe 
proceedings,  undertaking  to  set  off  the  costs  against,  tlie 
amount  of  the  judgment  debt  due  to  him  from  the  defen- 
dant as  above-mentioned. 


(a)  Vide  5  Barn.  &  Aid.  4t. 


':i#- 


BVRT- 
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Bayfy  now  shewed  cause  against  the  rule  on  behalf  of        1822. 
Mr.  Guy,  the  attorney  or  agent  of  the  defendant^  and  con-      ^"^v*-^ 
tended,  that  the  rule  could  only  be  made  absolute  subject  «, 

to  the  lien  oi  Mr.  Guy  for  his  costs  in  defending  the  suit. 
It  was  true  that  Mr.  Guy  had  not  filed  any  warrant  to  de- 
fend, but  that  was  no  objection ;  he  appeared  as  the  at-* 
tomey  on  the  record,  and  had  been  treated  by  the  plamtiff  as 
the  attorney  throughout  the  whole  suit,  by  serving  him  with 
notices,  8cc.  and  he  was  sworn  to  be  the  defendant's  agent. 
The  warrant  of  attorney  might  be  filed  at  any  time  pendente 
lite,  or  before  final  judgment  signed;  Wynne  v.  Wynne  {a). 
Dyke  v.  Sweeting  (b),  and  Noke  v.  Caldecott  (c).  Admitting 
this  to  be  an  irregularity,  the  plaintiff  could  not  now  take 
advantage  of  it,  after  he  had  treated  Mr.  Guy  as  the  agent 
in  the  cause,  and  when  the  objection  might  be  cured  at  any 
time  before  signing  final  judgment,  as  the  cases  cited  fully 
warranted.  It  was  sworn  that  the  defendant  was  not  in  fact 
an  attorney  at  the  time  the  suit  commenced,  not  having  taken 
out  his  certificate  for  a  considerable  period  of  time  before. 

Scarlett,  contri. — ^The  objection  is,  that  the  defendant 
himself  is  his  own  attorney,  and  that  the  person  who  re- 
sists this  application,  never  was  the  defendant's  attorney  in 
this  suit,  as  is  evidenced  by  his  own  conduct  in  the  cause. 
As  the  defendant's  agent  he  has  clearly  no  lien  upon  the 
costs,  and  consequently  this  application  is  a  matter  of 
course. 

Abbott,  C.  J. — ^The  defendant  is  sued  as  an  attorney, 
and  for  any  thing  that  appears  to  the  contrary,  he  is  an  at- 
torney of  the  Court.-  That  being  the  case,  it  seems  to  me 
(hat  we  ought  to  give  effect  to  this  application,  by  allowing 
the  plaintiff  to  set  off  the  costs  of  this  action  against  the 
judgment  obtained  against  the  defendant  in  1818.    The  ap- 

(a)  1  Wils.  35.  (6)  Id.  181.  *  (c)  1  Stra.  5t6. 


170  CASK9  IN   THJ8   KING*9  BBNOH, 

1822.        p'earance  of  the  p^son  who  resists  this  motion,  as  the  agent 

VAiitANDAv    ^^  ^^  defendant,  will  not  make  him  his  attorney.    If  he  is 
«•  not  the  attorney  in  the  cause*  he  has  no  lien  upon  the  costs. 

To  give  him  the  effect  of  what  is  contended  for,  he  must 
shew  that  he  b  the  attorney,  and  that  he  had  filed  a  warrant 
to  defend  as  attorney.  The  cases  cited  are  perfectly  dis- 
tinguishable from  diis,  because  in  those  the  question  arose 
upon  writs  of  error.  1  think  this  rule  ought  to  be  made 
absolute. 

Batlby,  J. — An  attorney  has  a  lien  for  his  costs  upon 
the  sum  recovered  by  his  client,  but  it  is  not  so  clear  that 
that  privil^e  extends  to  agents.  In  this  case  Mr.  Guy  u 
at  most  no  more  than  the  agent ;  he  certainly  is  not  the  at- 
torney in  the  cau9€,  and  th§refpre  this  application  is  well 
founded. 

BEar,  J,  (a),  concurred. 

Rule  absolute  (A)» 

(«)  tfolroytf,  J.  was  absent  at  Chambers. 

(6)  Vide  Broitn  v.  Sngee^  4tauiit.  5tO.    RmdaU  y.  Falirr,  6  T.  R.  iS^ 
f^  V.  £rk,  a  'C  K.  407,  aad  Rtid  v.  Dapper,  6  T.  It.96l. 
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1822. 


Gabell  V'  Shaw.  Tuaimf^ 

February  l%» 
±  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  Wbere  a  de- 
why  it  'should  not  be  referred  to  the  Master  to  strike  out  taineOesMa 
two  unnecessary  counts  in  the  plaintiff's  declaration.    Be-  ****  "*'iJ|i'trSi 
ndes  the  usual  money  coiuits,  the  declaration  contained  the  indebUatu$siuif. 
indebitotus,  and  the  qtiantum  meruit  counts  for  work  and  ruu  counts  for 
labour  performed  by  the  plaintiff  as  the  attorney  of  the  de-  b^^J^J^^n  alt 

fendant,  and  two  similar  counts  for  work  and  labour  gene-  tomey,  and 

two  ftimilar 

rally,  counts  for 

work  and  la- 
bour general- 

Chiitj/  sliewed  cause  against  the  rule,  and  said,  that  as  the  Jj^f^^^^J^ 

counts  in  question  were  for  separate  and  distinct  demands,  the  Master  to 

the  Court  would  not  try  upon  atndavit  whether  they  were  utter  for  so- 

superfluous  or  unnecessary.    At  this  stage  of  the  action  ^4tlic^is«ie 

it  was  premature,  at  all  events,  to  refer  it  to  the  Master  to  wasmad?  up. 

strike  out  the  counts,  supposing  them  to  be  superfluous. 

But  the  Court  could  not  decide  that  they  were  superfluous, 

and  there  was  nothing  to  shew  diat  they  were  introduced 

vexatiously. 

Piatt,  contri^  cited  Boroneu  v.  WilcockQa),  and  Tidd^ 
6th  edit.  467,  as  direct  authorities. 

The  Court  said,  (hut  the  authorities  eked  were  suflS-^ 
cient  to  warrant  die  reference  to  the  Master,  and  therefore 
made  the 

Rule  absolute  (&). 

(«)  Barnes,  360. 

(6)  Vide  Price  ¥.  FUtckef,  Cowp.  727.  1  Canipb.  196.  CUirke  ?.  Mum- 
fwrd^  3  Canipb.  37.  NklMion  y,  Crqft^  t  Burr.  1188.  Metke  ¥.  Oxkne^ 
t  New.  Rep.  «89.  MeM  ▼.  WiUw^  1  Chit.  Rep.  448,  and  Bagley  y.  ^VtU^ 
jkiaf ,  ib.  450, 
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rSi^if.     '  Upton  v.  Mackenzie. 

SeiTice  of  the  v/N  motion  to  set  aside  the  service  of  the  copy  of  the 
of  fa<ilL\r"^  writ  of  latUai  in  this  case,  it  appeared  that  the  service  took 

eleven  o'clock   place  at  eleven  o'clock  at  night  on  the  return  day  of  the 
at  night  U  re-     "^    .  _    ,        .       .  ,    ,       ,     .  i       -    ■    .    " 

^ku*,  and  not   wnt,  and  therefore  it  was  contended  to  be  uregular,  it  being 

^c^artfiri!  «>ntrary  to  .the  rule  of  Court  of  Mich.  Term,  41  Geo.  3.  by 

41  Gw.  3.        which  it  is  ordered,  "  that  no  rules,  orders,  or  notices  in  any 

cause  or  matter  depending  in  this  Court,  shall  be  served,  or 

any  proceedings  or  pleadings  delivered  or  served,  later  than 

ten  o'clock  at  night,  and  that  any  service  or  delivery  thereof 

after  that  hour,  shall  be  null  and  void."     1  'East^  132. 

Parke  shewed  cause  against  the  rule,  and  contended,  that 
this  case  was  not  within  the  rule  of  Court  referred  to,  and 
that  the  process  might  be  served  at  any  time  on  the  return 
day  of  the  writ.  He  referred  to  Weyburn  v.  Neale{a), 
where  the  defendant  was  served  with  the  writ  on  the  day  of 
the  return  at  eleven  at  night,  and  the  Court  refused  to  set 
aside  the  proceedbgs. 

CkUty,  contrd,  insisted  that  this  case  was  withyi  the  rule 
of  Court,  Mich.  41  Geo.  3.    He  cited  Tidd,  7th  edit.  520. 

Sedper  Curiam. — We  think  it  is  not  within  the  rule  of 
Court.  The  service  of  the  copy  of  the  latitat  at  eleven 
o'clock  at  night,  is  regular,  according  to  the  case  cited  &om 
Burrow^i  Reports,  where  the  question  of  service  of  pro- 
cess seems  to  have  been  fully  considered. 

Rule  discharged. 

(«)  «  Burr.  81S. 
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Dob  on  the  demise  of  Beaumont  v.  Abmitaoe.  Timd«9f 

February  l$i 


L  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  Plaintiff  in 
why  the  lessor  of  the  plaintiff  should  not  be  at  liberty  to  permitted  to 
amend  his  declaration  by  adding  another  count,  introducbg  ^^Tation  ea 
another  demise  to  the  demises  already  declared  upon.    The  P^®?^  ^^ 
parties   had  been  in  Chancery,  and  a  receiver  having  been  adding  a  new 
appointed    for    the  estate  in  question,  the   lessor  of  the  another  de- 
plaintiff  was  desirous  of  laying  a  demise  in  the  name  of  the  Jreo  t«ws 

receiver,  in  order  that  he  might  not  be  turned  round  upon  h«d  elap§ejL 
'  ^    V  and  the  roll 

a  matter  of  form.    The   roll  had  been  made  up,  and  the  had  been 

declaration  was  entitled  of  Hilary  Term,  1820.  S^td'^nT* 

Ckitty  shewed  cause  agamst  the  rule,  and  contended, 
that  after  the  roll  had  been  made  up  and  carried  in,  and 
three  Terms  had  expired,  it  was  now  too  late  to  amend  it« 
The  roll  had  been  completed,  and  the  Court  would  not 
suffer  its  records  to  be  defaced  by  adding  new  counts.  He 
referred  to  Tidd,  7tb  edit.  740,  and  Barnes,  6  &  8. 

The  Court  however  said,  that  by  the  present  practice  of 
the  Court  this  might  be  done  upon  payment  of  costs,  and 
therefore  the  rule  was  made  absolute. 

Rule  absolute. 


(a)  Vide  Miadum  v.  Cope,  Gent  1  Chit  ltep«  45.    W^oir^t  v.  WU-* 
VmUf  6  Taont  19.  aod  1  Marsh  Rep.  419. 
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FelnSfi^V  Johnson  v.  Birley  and  Others. 


Tin  an  action  iSCARLETT  had  on  a  former  day  obtauied  a  rule  to 
Coortconr-  ^^w  cause  why  the  plaiiitifF  in  this  case  should  not  disclose 
pUdptiff'to  ^^  ^®  defendants  his  proper  addition  and  place  of  residence, 
^•^2*  *®  ^^  ^^^  ^^y  ^"  ^®  mean  time  all  proceedings  in  tlie  action 
bis  proper  ad^  should  not  be  stayed.  It  was  an  action  of  assault  alleged 
place  of  re-  ^^  ^^^^  ^^^^  committed  by  the  defendants  upon  the  plaintiff  , 
id^mir^Miue  *^  *  public  meeting  held  vX  Manchester,  in  the  month  of 
material  to  August^  1819.  The  defendants  had  pleaded  several  spe- 
oq  die  trial,  cial  pleas.  Four  authorities  had  been  quoted  in  support  of 
'^^^^.  the  motion. 

Stayed  nntH 

the  disclosure  ♦    *i  ^m  •    • 

was  made.  J,  Evans  zxiA  Bingham  now  shewed  cause.    Tliis  is  an 

application  novel  in  its  nature  and  unsupported  either  by 
principle  or  precedent,  as  appears  by  an  examination  of  the 
very  cases  which  have  been  cited  in  support  of  it.  The 
first  of  these  is  the  case  of  Gynn  v.  Kirhy  (a),  which  there 
is  no  doubt  from  the  language  of  the  report,  was  a  qui  tarn 
action,  and  therefore  cannot  apply  in  this  case.  The  next 
•  is  that  of  Taylor  v.  Harris  (b);  which  came  before  ,  the 
Court  under  very  different  circumstances  from  the  present, 
for  there  it  appeared  that  the  plea  in  abatement  was  false, 
and  consequently  cannot  avail  the  defendants.  The  third 
is  that  of  Braxton  v.  Dyke  (c),  which  was  evidently 
either  a  qui  tarn  action,  or  a  criminal  proceeding,  and  con- 
sequently is  mapplicable ;  and  the  remaining  was  a  MS. 
case  in  the  Court  of  Common  Pleas,  not  yet  reported,  and 
therefore  undeserving  of  serious  attention  here.  It  is  per- 
fectly clear,  upon  several  authorities,  that  the  practice  of 
granting  a  rule  to  stay  proceedings  till  the  plaintiff  be  named, 

(«)  1  Stra.  40f.  (h)  4  Bam.  St  Aid.  9S.  (c)  DarnardistoD,  f. 


HUuARY  TBRM)  third  GBO,  tV^ 

er  security  given  for  costs,  has  prevailed  onlj  in  ejectment^ 
and  in  qui  torn  actions;  in  the  former,  when  it  is  on  the 
demise  of  an  infant,  or  when  the  lessor  of  the  pUintiiF 
happens  to  die,  or  resides  abroad,  or  when  the  action  for 
mesne  profits  is  brought  in  the  name  of  the  nominal  plain- 
tiff;  in  the  latter,  when  the  plaintiff's  residence  is  unknown, 
or  he  appears  to  be  a  fictitious  person,  Braceby  v.  Da/- 
ton  (ii)w  In  these  cases  the  rule  has  been  granted,  and  for 
reasons  too  obvious  and  satisfactory  to  require  reiteration 
now,  but  it  has  never  been  extended  beyond  them,  nor  is 
there  any  possible  reason  that  it  should  be.  What  is  the 
object  of  the  defendants  in  making  thb  application  i  It 
cannot  be  to  ascertain  the  existence  of  the  plaintiff,  be- 
cause they  have  not  denied  the  assault  imputed  to  themi  but 
have  pleaded  a  justification  to  it,  which  is  in  itself  an  ac*,. 
knowledgment  that  the  plaintiff  is  in  existence.  It  cannot 
be  to  obtain  security  for  costs,  for  to  that  they  are  not  en- 
titled by  law }  nor  can  it  be  to  enable  them  to  prepare  for 
their  defence,  because  the  knowledge  of  the  plaintiff's  re- 
sidence can  give  them  no  information,  and  no  grounds  of 
defence  beyond  those  which  the  facts  stated  in  the  decla- 
ration and  to  which  they  have  pleaded,  afford.  The  real 
object  is  one  to  which  the  Court  cannot  lend  themselves. 
The  plaintiff  is  a  poor  man  in  an  humble  rank  of  life ;  the 
defendants  are  rich  men,  and  members  of  a  powerful  body, 
and  by  ascertaining,  the  residence  of  the  plamtiff,  they  will 
be  enabled  to  exert  all  their  wealth  and  influence  to  prevent 
him  from  the  prosecution  of  his  suit.  It  is  upon  the  prin- 
ciple of  self  preservation,  from  an  allowable  and  well- 
grounded  caution,  and  from^  a  just  apprehension  that  $ 
secret  but  successful  system  of  oppression  will  be  practised 
against  him  to  deter  him  from  proceeding  in  this  action, 
that  the  plaintiff  has  refused  to  make  himself  known.  The 
defendants  can  receive  no  benefit  from  the  granting  this  rule, 

(a)lStni.705.    1  TiddVPrac.  554.    f  Compton'»  Pnic.  464. 


Johnson 

V. 
BlRfRT 

and  Others. 
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nience and  injury ;  the  application  is  not  aupported  by  any 


Johnson 


e.  sound  legal  reasoning,  or  by  any  valid  audiority,  and  the 

justice  of  tl 
discharged. 


and'od^en.   justice  of  the  case  clearly  demands  that  the  rule  should  be 


Scarlett  and  Huttock,  Serjt.  contri.— There  is  nothing  to 
shew  that  the  case  of  Gynn  v.  Kirby  was  either  a  q^  tarn 
action,,  or  an  action  of  ejectment,  and  die  probability  is, 
that  if  it  had  been  so,  the  fact  would  have  been  mentioned 
by  the  reporter;  consequently  the  argument  founded  upon 
that  case  falls  to  the  ground.    The  pi^esent  action  is  brought 
at  a  distance  of  more  than  two  years  from  the  period  when 
die  alleged  assault  is  supposed  to  have  been  committed,  and 
although  insinuations  have  been  thrown  out  that  the  plaintiflP 
may  be  injured  by  making  himself  known,  be  has    not 
ventured  to  offer  any  affidavit  to  that  effect.    The  privilege 
of  appearing  by  attorney  is  indeed  an  ancient  one,  but  it 
must  not  be  forgotten,  that  by  the  common-  law  no  person 
could  appeal"  by  attorney  without  the  King's  special  warrant, 
by  writ  or  letters  patent  (a),  and  it  never  was  intended  that 
this  privilege  should  be  construed  into   a  right  to  enable  a 
plaindff  to  deprive  a  defendant  of  such  full  knowledge  of 
him  as  Was  necessary  to  his  defence  in  the  suit.     In  the 
present  case  it  is  necessary  to  the  defendants,  in  order  for 
theirv  defence,  to  know  who  the  plaintiff  is ;  their  affidavit 
states  this,  and  also  states  that  they  have  diligently  searched 
for  him,  and  are  not  able  to  discover  him. 

*  Abbott,  C,  J. — I  am  of  opinion,  that  in  order  to  pro- 
mote the  due  administration .  of  justice,  it  is  incmnbent 
upon  us  to  make  this  rule  absolute.  It  is  not  suggested, 
that  the  present  application  is  made  with  any  view  to  the 
dbtainmg  security  for  costs,  nor  if  it  had  been,  or  if  it 

(«)  Co.  latt.  128.    t  In»t.  J49. 
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hereafter  abould  be^  would  the  Coart  lend  any  facility  to 
the  attidmnent  of  that  object  i  I  cannot  for  myself  per- 
ceive may  solid  reason  why  \heplaintiff  should  conceal  his 
residence^  but  I  do  perceive  that  it  may  be  extremely  im- 
portmt  to  the  defendants  to  ascertain  it,  and  that  their  de- 
fence may  be  materially  impeded  by  their  being  refused 
such  information.  It  must  be  remembered,  that  the  as- 
sembly at  which  die  plaintiff  was  present  at  the  time  of 
committing  the  allured  injury,  was  an  extremely  numerous 
doe ;  his  precise  local  situation  in  that  assemUy  may  be  a 
circumstance  very  important  for  the  defendants  to  know,  and 
it  18  quite  impossible  that  out  of  so  many  thousand  persons, 
Aey  can  discover  the  plaintiff  by  their  knowledge  of  his 
name  merely.  They  have  stated  m  their  affidavit,  that  they 
have  taken  pains  to  discover  who  he  is,  and  his  residence, 
and  have  not  been  able  to  get  the  necessary  information, 
and  justice  requires  that  they  should  be  put  in  a  situation 
to  acquire  every  information  which  can  at  all  conduce  to 
die  fiur  and  ordinary  means  of  their  defence.  It  b  true 
that  generally  speakmg,  applicadons  of  diis  nature  have 
been  granted  only  in  actions  qui  lam,  or  in  ejectment,  and 
then  with  a  view  to  the  obtaining  security  for  costs ;  but  I 
am  not  prepared  to  say,  that  die  practice  has  never  been 
extended  fardier;  and  the  case  in  Slrange  does  not  seem 
to  me  to  decide  that  question.  It  is  our  duty  so  far  as  in 
us  lies,  to  administer  to  both  the  parties  fair  and  equal 
justice,  and  in  order  to  discharge  that  duty,  I  think  we 
must  grant  this  application. 
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JOBNSOV 
BiRLBT 

and  Others. 


Batlbt,  J. — ^Upon-  tdl  general  principles  I  tkmk  a 
defendant  is  entided  to  know  who  the  plaintiff  is,  in  what 
profession  or  way  of  life  he  is  engaged,  and  where  he  re- 
sides, and  that  to  deprive  him  of  such  knowledge  is  an  ob- 
struction to  justice  and  to  a  fair  trial.  The  defendants  in 
dus  case  have  sworn  that  they  are  ignorant  of  these  facts, 
and  we  are  bound  to  enable  them  to  obtain  a  knowledge  of 

VOL.  f,  u 


Johnson 

V. 
BiRLBY 

and  Others. 
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them.  By  referring  to  eaily  history,  we  find,  that  before 
the  statute  of  Westminster  Sd.  every  plaintiff  was  bound  t(f 
appear  personally,  unless  he  had  a  special  writ  from  the 
King  grantmg  him  the  privilege  of  appearing  by  attorney ; 
if  diis  were  sttll  the  case,  every  defendant  would,  as  a 
matter  of  course,, know  who  and  what  the  plaintiff  was^ 
and  I  think  the  modem  extension  of  the  privilege  should 
not  be  suffered  to  injure  the  defendant  in  this  reiipect.  The 
case  in  Strange  is  not  decisive  of  the  question  in  aU  cases, 
and  I  believe  its  authority,  as  contended  for  to-day,  has 
sometimes  been  questioned,  particularly  in  the  note  to  that 
case  by  the  last  editor.  It  has  appeared,  diat  at  the  time 
when  this  injury  is  alleged  to  have  been  committed,  there 
were  sixty  thousand  persons  present.  Now  it  may  be  very 
material  for  the  defendants  to  know  in  what  particular  part 
of  that  very  large  assembly  the  plaintiff  stood,  and  how  i» 
it  possible  for  diem  to  ascertain  that  fact  without  the  inform 
mation  which  tliey  desire  by  this  application  i  Tlie  par* 
ticular  mode  of  defence  that  they  may  adopt,  the  witnesses 
whom  they  may  wish  to  call  at  tlie  trial,  and  many  other 
important  circumstances,  may  all  depend  upon  their  know- 
of  the    situation,   character,   and  residence  of  the 


plaintiff;  and  I  am  therefore  of  opinion  that  it  is  essential 
to  justice  that  this  rule  should  be  made  absolute. 


HoLROYD,  J. — I  am  entirely  of  the  Same  opinion.  I 
think  that  we  have  authority  by  law^  and  I  am  quite  clear, 
that  we  are  bound  in  justice  to  grant  the  defendants  what 
they  seek  for  by  this  rule.  There  is  no  evidence  that  the 
case  in  Strange  was  a  qtti  tarn  action,  but  even  if  there 
were,  and  if  we  had  no  legal  authority  in  support  Of  thi» 
application,  still  I  think  that  the  clear  grounds  of  public 
justice  are  sufficient  to  govern  our  decision.  It  is  insinuated 
that  by  granting  this  rule  we  shall  expose  the  plaintiff  to 
danger,  but  this  •  is  mere  surmise,  there  is  no  affidavit  to 
that  effect,  and  we  must  not  act  upon  the  surmise  of  the' 
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plaintiff,  so  as  in  effect,  to  declare  that  the  laws  of  the 
land  are  inadequate  to  his  protection.  In  point  of  fact,  for 
all  that  at  present  appears,  there  may  be  no  such  person  as 
the  plaintiff*  and  therefore  the  defendants  are  certainly  en- 
titled to  such  a  disclosure  as  vrill  enable  them  to  ascertam 
that  hct,  and  to  tegulafee  their  defence  accordingly. 


179 


JOHIfSOM 
BlKLBY 

and  Others. 


Best,  J.— -I  am  clearly  of  opinion,  that  thb  rule  ought 
to  be  made  absolute,  and  that  it  is  not  necessary  we  should 
have  any  precedent  to  authorise  our  so  dedding.  It  is  our 
duty  to  take  care  that  every  cause  should  be  conducted  fairly 
and  properly  on  one  side  as  well  as  on  the  other,  and  I 
think  great  iigustice  would  be  done  to  the  defendants  if  we 
were  to  refuse  their  present  prayer.  Their  defence  under 
the  plea  of  Not  Guilty  would  be  materially  prgudiced  by 
our  refusing  this  rule,  because  they  would  be  shut  out  from 
producing  evidence  of  any  particular  facts  which  their 
knowledge  of  the  plaintiff's  situation  at  the  time  of  the 
assault,  might  enable  them  to  collect.  Supposing  a  similar 
application  has  hitherto  been  granted  only  in  actions  of 
ejectment  and  qui  tarn,  still  the  reasons  that  have  influenced 
die  Court  in  those  cases  are.  equally  applicable  here.  The 
defendant  in  every  case  ought  to  know  who  and  what  the 
party  is  who  brings  an  action  against  him,  otherwise  he  can- 
not  prepare  himself  in  a  sufficient  manner  for  his  defence. 
There  is  no  affidavit  that  the  plaintiff  will  be  pr^udiced  by 
communicating  liis  abode,  nor  is  there  any  good  reason  to 
suppose  that  he  will,  whereas  it  is  quite  evident  that  his 
withholding  that  communication  must  be  a  serious  disad- 
vantage to  the  defendants. 

Rule  absolute. 


M  2 
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Februar/it.  CoPE  V.  HoLT. 


The  plaUtiff  ]\lOT10N  to  dbcharge,  with  costs,  for  irregularity,  a  rule 
having  given  a  ,  .  _  •    ^  j- 

peremptory      for  judgment,  as  m  case  of  a  nonsuit  for  not  proceeding  to 

try  Bt^f^  *™^>  pursuant  to  a  peremptory  undertaking. 

Sittings,  bad 

set  down  his 

cause  in  the  It  appeared  from  tiie  affidavits  that  the  cause  had  been 

Sittings,(there  depending  for  two  or  three  years.  The  phintiff  had  beea 
pec"*orthe~"  ruled  last  Term  to  go  to  trial,  and  he  gaw  a  peremptory  ua- 
caiise  beinff       dertaking  for  the  adjourned  Sittbgs  then  next  enaumg,  and 

then  tried,)        ,  *;.     ,  ^  ,  •       i.     t      j  r^L-  r  t 

but  omitted  to  he  accordingly  set  down  the  cause  m  the  L«ord  Chief  Jua- 
SJ7i^o  the     tice's  paper,  in  which  it  stood  at  No.  190,  hut  he  neglected 

Marshal's  of.     to  carry  the  record  into  the  Marshal's  office.  From  the  state 

ficei— Held,  ■'      .  ,  r^.    .  , 

That  the  de-     of  the  business  at  the  acgoumed  Sittings  there  was  no  pros- 

n?t  entiU^  to  ?^^  ^^  ^®  ^^>^  could  possibly  have  been  tried  dien ;  the 
ctof^ra  noL"  «l«f«n**°*»  however,  upon  inquiry  at  the  Marshal's  office, 
suit  for  not  finding  that  the  record  had  not  been  carried  in,  moved  for, 
trial  pursuant  and  obtained  a  rule  absolute  in  the  first  instance,  for  judg- 
ti^^peremp.  ™®"'^  ^  ^  ^^*^^  ^^  ^  nonsttit  for  not  proceeding  to  trial,  pur* 
tory  nndertak-  suant  to  the  plaintiff's  peremptory  undertaking, 
ter  was  not 

in  the  recorZ^  Comyn  now  shewed  cause  against  the  rule  above-meiH 
tioned,  and  contended  that  the  defendant  was  perfectly  r^u- 
lar,  and  was  entitled  to  retain  his  judgment,  as  in  case  of  a 
nonsuit.  Merely  setting  down  the  cause  in  the  Lord  Chief 
Justice's  paper,  was  not  a  substantial  compliance  with  the 
plaintiff's  peremptory  undertaking  to  proceed  to  trial.  The 
record  should  have  been  carried  into  the  Marshal's  office 
and  passed,  and  if  the  cause  could  not  have  been  tried  at 
the  then  Sittings,  it  would  have  stood  over  as  a  remanet  un« 
til  the  next  Sittings.  It  could  not  be  allowed  to  the  plaintiff 
to  speculate  upon  the  possibility  of  the  cause  not  coming  on, 
waiting  until  it  suited  his  own  convenience  before  he  brought 
in  the  record.    By  the  practice  of  die  Court  the  plaintiff 
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was  baond  to  bring  m  the  record  when  ruled  for  trial,  and 
aettiiig  down  the  caiu(  m  the  paper  was  not  sufficient.  The 
defiendant,  therefore,  was  perfectly  regular  in  moving  for 
judgment,  as  b  case  of  a  nonsuit. 

Reader,  contri,  was  stopt  by  the  Court. 

Abbott,  C.  J. — ^I  think,  under  all  the  circumstances  of  the 
case»  this  rule  should  be  made  absolute,  but  without  costs. 
If  all  had  been  done  which  the  plaintiff  was  required  to  do 
by  the  rules  and  practice  of  the  Court,  the  cause  could  not 
have  been  tried  at  the  Sittings  after  last  Term.  There 
was  formerly  a  rule  in  this  Court,  as  well  as  in  the  Court  of 
Common  Pleas,  that  no  cause  should  be  set  down  for  trial 
until  the  record  was  brought  in;  but  in  both  Courts  that 
rule  has  been  from  time  to  time  departed  from  for  the  coa« 
venience  of  suitors. '  Parties  often  set  down  their  causes  be- 
fore the  records  are  brought  in,  and  it  frequently  happens 
that  the  causes  are  compromised  before  they  proceed  to  the 
leqgtb  of  carrying  in  the  record.  That  I  think  is  a  reasonr 
able  practice,  and  dierefore  it  seems  to  me  that  we  ought  to 
make  this  rule  absolute,  but  without  costs. 
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Cops 
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The  rest  of  the  Court  concurred. 

Rule  abs<4ute,  without  costs. 


SlOMAN   v.  GrEOOBY.  tTiuaday, 

Februanf  if. 

\JN  morion  to  set  aside  for  irregularity,  with  costs,  a  writ  Where  a  writ 

of  scire  facias  to' revive  a  judgment  of  £a#^€r  Term,  1803,  hMdh^^ewSaa- 

ly  issoea,  to 
which  an  ap- 
pearance was  entered,  and  the  plaintiflT  having  delivered  a  declaration,  to  which  a  plea 
was  filed,  pendin|[[  a  motion  to  set  aside  the  writ :— Held,  that  the  defendant's  plea  was 
a  waiver  of  the  irregularity. 


SiOMAir 

V. 
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1822.  the  facts  were  these :— The  scire  facias  had  beenittued  on 
motion  of  course,  contrary  to  the  phKstice  of  the  Courts 
which  requires,  that  when  the  judgment  is  above  fifteen  yeara 
OiEQORY.  old,  there  must  be  a  rule  to  shew  cause  (a).  The  writ  was 
served  on  the  23d  of  January,  and  an  appearance  was 
entered  to  it  on  the  25th.  On  the  1st  of  February  the 
plaintiff  delivered  a  declaration,  and  on  the  6th  the  present 
motion  was  made,  and  on  the  same  day  a  plea  was  filed  on 
behalf  of  the  defendant* 

Turlon  shewed  cause  against  the  rule,  md  contended  thai 
the  irregularity  was  waived  by  the  defendant's  appearance, 
,  and  at  all  events  by  pleading  to  the  declaration. 

Chitty,  contr^,  masted,  that  the  appearance  to  the  writ 
was  not  a  waiver  of  the  insularity,  inasmuch  as  the  prac- 
tice as  to  writs  of  scire  facias  is  different  from  any  other 
writs,  and  appearance  does  not  waive  any  irregularity  which 
there  may  be  in  the  proceedings.  The  plea  which  had  been 
filed  was  a  measure  of  precaution  to  prevent  the  plaintiff 
signing  final  judgment.    He  cited  Rex  v.  Pearson  (b). 

Abbott,  C*  J. — I  think  after  declaration,  and  a  plea 
being  put  in  pending  this  rule,  we  ought  not  to  set  aside 
the  proceedings.  This  motion  is  not  made  until  some  days 
after  the  declaration  is  delivered,  and  then  a  plea  u  put  in 
pending  the  rule.  That  is  a  clear  waiver  of  the  irregularity. 
The  rule  must  be  discharged,  but  without  costs. 

The  rest  of  the  Court  concurred. 

Hule  discharged^  without  costs. 

(a)  Imp.  K.  B.  51«.  Blakely  v.  Vimceni,  Trin.  35  Geo.  3.  ^Vatirs  t, 
thks,  Eaitter,  S7  Geo*  8.  K.  B.  S  Bam.  &  AW.  773.  1  Chit.  Rep.  535. 
Tidd,  7th  edit.  1138. 

(B)  3  Price,  S89. 
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Swift  v.  Bottom.  Tuesday, 

Ftbruary  19. 

C////2TF  prayed  a  rule  absolute  m  the  first  instance,  for  Judgment  for 
judgment  for  the  plaintitf,  on  a  writ  of  error  from  an  mfe-  error  from  an 
rior  Court,  where  a  verdict  and  judgment  ha^  been  obtained  JSfd'thatSt"'^*' 
by  the  defendant  in  error,  and  that  it  might  be  referred  to  might  be  re- 
tfae  Af  aster  to  tax  the  pla^tiff  his  costs  upon  the  judgment.  Master  to  tax 
The  facts  were  these  :— The  defendant  having  brought  a  writ  hu  w*te^^^ 
of  error  in  this  Court  upon  a  judgment  recovered  in  an  in-  ^^^  ****  ^^' 
fefior  Court,  the  plaintiff  gave  him  the  usual  side-bar  rule  not  joineil  in 
fo  assign  errors,  which  rule  was  in  these  terms  :  "  If  the  de-  ^nce*  wUh " 
fendant  does  not  join  in  error  within  four  days,  let  judgment  ^  "'^  '*^*' 
be  entered  for  the  plaintiff."    As  the  defendant  had  not  only  be  ob- 
joined  in  error^  in  conformity  to  this  rule,  the  present  appli-  u^q  nisU 
cation  became  necessary,  im^smuch  a$  by  the  practice  of  the 
Master's  office,  the  Master  could  not  tax  the  plaintiff  his 
costSy  unless  judgment  was  in  fact  prppoimced  by  the  pourt 
uppn  th^  writ  of  error.    By  the  terms  of  the  rule,  the  plain- 
tiff was  entitled  to  judgment,  but  he  could  not  have  a  per- 
fect judgment  unless  he  was  adjudged  entitled  to  costs^  and 
tb^  Court  was  bound  to  give  him  a  perfect  judgment.     He     ^ 
referred  to  GUdart  v.  Gladstone  (a),   where  Lprd  Ellenr 
borough f  C.J.  said-*-'' The  Court  are  bound  ex  q^cto,  to 
give  a  perfect  judgment  upon  the  record  before  them.    In 
(hjs  case  the  judgment  below  was  given  for  the  plaintiffs, 
i|pon  ^  special  verdict,  where  of  course  there  was  an  alter- 
nate ^ndjn^  by  the  Jury,  according  as  the  Court  should  be 
of  opinjqn  that  the  verdict  and  judgment  ought  to  have  beea 
for  the  plaintiffs  or  for  the  defendant ;  if  for  the  plabtiffs, 
the  verdict  was  to  be  entered  one  way,  if  for  the  defen- 
dant,  another  way.      This  Court  then  having  been  of  opi- 
nion that  the  judgment  of  the  Couft  of  Common  Pleas  was 
prroucous;  and  ought  to  have  been  fof  the  defendant  |>elov^9 

(a)  12  East,  668. 
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which  would  have  entitled  him  there  to  his  costs  on  the  ver- 
diet  as  found  for  him ;  we  should  not  do  him  all  the  justice 
which  he  is  entitled  to  receive  upon  the  record  now  before 
us,  if  we  did  not,  upon  reversing  the  judgment  below,  give 
the  same  judgment  which  the  Court  bdow  ought  to  have 
given,  which  is  a  judgment  for  the  costs  of  his  defence  in 
that  Court,  as  well  as  a  judgment  of  acquittal.** 


Abbott,  C.  J.— I  think  this  ought  not  to  be  a  rule  ab- 
solute in  the  first  instance.  We  ought  to  hear  hoik  sides* 
Tliis  cas^  is  perfectly  distinguishable  from  Gildart  v.  Glad' 
itone,  which  was  the  case  of  a  special  verdict  It  may  be, 
that  the  jud^ent  in  die  present  case  is  erroneous,  because 
the  declaration  is  bad,  which  is  a  very  different  tlung  firom  a 
special  verdict.    You  can  only  have  a  nde  nisi. 

The  rest  of  the  Court  concurred. 


Chitty,  therefore,  only  took  a 


Rule  nisi. 


February  It. 


Where  a  plain- 
tiff in  error 
was  also  the 
plaintiff  be- 
low :  Held, 
that  he  was 
not  required 
to  give  bail  in 
error,  and  that 
the  case  was 
not  within  the 
atel.  SJoc.i. 
c.  8 ;  and  bav* 
ing  given  bail 
by  mistake  the 
bail  were  ex* 
•Derated. 


Freeman  v.  Garden. 

A  HE  plaintiff  having  brought  a  writ  of  error  upon  a 
judgment  in  the  Common  Pkas  in  an  action  in  which  he 
was  also  the  plaintiff,  had  put  in  biul  in  error  by  mistake, 
and  a  nde  having  been^  obtained  for  discharging  the  recog- 
nizances of  his  bail,  on  the  ground  that  being  plaintiff  both 
above  and  below,  bail  was  not  necessary. 

Abraham  shewed  cause,  and  contended  that  the  plaintiff 
in  error,  though  in  fact  the  plaintiff  below,  was  to  be  consi- 
dered as  standing  in  the  same  situation  as  a  defendant  be- 
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low,  who  had  brought  a  writ  of  error  and  became  plaintiff 
in  error.  He  ^ferred  to  Cone  v.  Bowles  (a).  Baring  v. 
Christie  (b),  Golding  v.  Dias  {c),  and  insisted  that  the  stat. 
3  Jac.  1.  c.  8,  made  perpetual  by  3  Can  1.  c«  4*  s*  4,  &  16 
&  17  Car.  2.  c.  8^  warranted  his  argument. 

CkUiy,  contri,  was  stopt  by  the  Court. 

AbbotTi  C.  J. — It  is  quite  manifest,  from  the  laiq;uage 
of  the  Stat.  3  Jac.  1.  c.  8,  that  the  case  of  a  defendant  be- 
low, becoming  plaintiff  above  in  a  writ  of  error,  is  the  only 
case  ccmtemplated  in  which  bail  is  required.  A  person  who 
is  plaintiff  both  below  and  above  need  not  give  bail  in 
error: 

Hie  rest  of  the  C!ourt  concurred. 

Rule  absolute. 

(a)  4  Mod.  8.  {b)  5  East,  545.  (c)  10  East,  f . 
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Tueadayf  RUNDELL  V,  ChAMPNETS. 

February  tt. 


Where  pl^n.  X/EF^NDANT  being  a  prisoner*  the  plaintiff  lodged  a 
dSataer****  detainer  against  him  on  the  9ilsi  January,  by  filing  a  de- 
againit  defen-  claration  entitled  generally  as  of  Michaelmas  Term*  and  de- 
tody  on  the  iivered  a  copy  to  the  defendant  m  pnson,  and  at  the  same 
by*fi^^a7e*  '^'^®  ^  demand  of  plea  was  made.  On  the  2dd  of  Jarnt^ 
cfaratioD,  and  ^|y  ^  fui^  |q  plead  was  entered,  and  on  the  28th  intet- 
copy  entitled  locutory  judgment  was  sunied  as  for  want  of  a  plea. 
Term,  and  at 

demanded**^*  ^^Ifi^^^  "^^  moved  to  set  aside  the  interlocutory  judg- 
plea ;  and  on  ment*  with  costs  for  irregularity,  on  two  grounds,  first,  that 
twary,  entered  as  the  declaration  was  not  delivered  until  after  the  essoign 
and^oirThf**'  day  of  this  Term,  the  defendant  was  entitled  to  an  im- 
«ath  »»«"*^     parlance  to  the  next  Term ;  and  second,  that  a  demand  of  a 

for  want  of  a    plea  before  a  rule  to  plead  entered,  was  a  nullity, 
plea:  Held, 
that  the  judg- 

w*"Jur^  TAf  Court  (after  referring  to  the  Master  and  the  Clerk  of 

figued.  ths  Papers)  said,  that  a  prisoner,  by  the  practice  of  the 

Court,  b  not  entitled  to  an  imparlance,  that  the  plaintiff 
'  has  the  whole  of  the  term  in  which  the  writ  is  returnable  tq 

declare  in  against  a  prisoner,  and  that  a  rule  to  plead  may 

be  served  at  the  time  the  decla^tion  is  delivered,  and  there-? 

forp  the  plaintiff's  proceedings  were  regular. 

|(ule  refusec(. 
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D0S9  on  the  demise  of  John  Hurrbll  Luscombe  v.      iVejrfay, 
Yates  and  Others.  Fibrmryjt. 

JSjECTM  ENT  on  the  demise  of  John  Hurrell  Luscombe  John 
against  James  Yates,  John  Hawker,  and  Zachary  Mudge^  devisee  \\\i  ei. 
to  recover  certain  messuages  and  tenements^  with  the  ap-  to^hls'nephew 
purtenances,  situate  in  the  several  parishes  of  West  Alving-  ^^ohn  Luwombe 
ton,  Dodbrook,  Kingsbridge,  Vgborough,  Charlton,  Wood-  life,  he  •'  tak- 
fey,  Nor/A  Harburton,  and  Loddiswell,  in  the  county  of  lcft^?otr.ir? 
Devon.  The  defendants  pleaded  the  general  issue,  Not  ?«»ne/'  sob- 
Guilty  ;  and  on  the  trial  before  Wood,  B.  at  the  last  Spring  some  part  of 

Assizes  for  the  county  of  Devon,  a  verdict  was  found  for  to\'cbs^^'' 

^and  to  the 
powers  and  re- 
medies appointed  for  the  recovery  of  the  same ;  and  from  and  af^er  the  forfeitnre,  or 
0t)ier  deUrmiiuition  of  snch  estate  for  life,  to  trqstees,  in  trust,  to  preserve  contingent 
remainders,  and,  first,  to  the  use  of  the  first  son  of  his  nephew  and  the  heirs  male  of 
his  body  lawfully  to  be  begotten,  "  taking  and  nsing  testator's  simame,  as  and  for  his 
and  their  pwn  siniame ;"  and,  in  default  of  such  issue,  to  the  use  of  the  second,  third, 
fourth,  fifth,  and  all  and  every  other  son  and  sons  of  the  body  of  his  said  nephew,  and 
to  the  heirs  male  of  tlieir  respective  bodies,  severally  **  taking  and  using  testator's  sir- 
name,  as  and  for  his  and  tl|eir  own  simame ;"  and,  in  default  of  such  issue,  then  to  the 
use  of  the  other  sons  of  his  nephew's  mother,  and  to  the  heirs  male  of  their  respective 
bodies,  severalty  {^nd  in  succeoston,  **  taking  his  simame ;"  and,  in  default  of  such  issue, 
tlien  to  their  mother  Margant  Manning  for  life,  remainder  to  his  niece  Afory  Crud  for 
'  life,  remainder  to  the  heirs  male  of  her  body,  remainder  to  his  cousin  John  Ijucomb€ 
Rffon  for  life,  remainder  to  the  first  and  other  sons  of  the  latter,  in  like  manner  as  to 
Uie  first  and  other  sons  of  the  first  devisee,  each  taker  and  their  heirs  respectively 
'*  taking  and  nsing  testator's  simame,"  r^maiodfjrs  over  to  persons  of  the  testator's  name, 
with  an  ultimate  remainder  to  his  own  right  heirs.  Then  followed  an  express  nrovision 
that  the  heirs  male  of  the  several  body  and  bodies  of  M,  ilf.,  the  mother  or  the  first 
devisee,  Af.  C,  his  niece,  and  that  hi^  cousin  J.  L.  R.  and  the  heirs  male  of  his  body, 
and  each  and  every  of  them  respectively  claiming  under  the  will,  should  take  upon  him- 
self or  themselves  the  name  of  iMaambe,  and  $hould  within  three  years  next  t^fter  obtaining 
foeeeemn  0/  the  eetate^  get  and  procure  hie  and  their  own  name  and  namee  to  be  aliered  to 
the  name  of  Luscombe,  by  act  or  aeie  qf  vartiament,  or  some  other  effectual  way  for  that 
pnrjnsef  and  should  for  ever  after  use  ana  bear  that  name ;  and  in  case  of  negligence  in 
this  respect  by  such  person  or  persons  respectively,  then  the  limitation  to  the  defaulter 
to  become  absolutely  void,  and  go  over  to  the  next  remainder-mar,  complying  with  the 
said  proviso.  The  first  devisee  before  he  became  of  age,  or  was  let  into  possession  of 
the  estate,  took  upon  himself  the  name  of  Luscombe ^  and  had  ever  since  borne  and  used 
it,  but  had  never  obtained  any  act  of  parliament  authorising  him  to  change  liis  name  :~- 
lield,  that  the  omission  by  the  first  devisee  to  obtain  an  act  of  parliament  to  alter  his 
name  within  three  years,  after  he  came  into  possession,  did  not  operate  as  a  forfeiture 
after  the  estate  had  vested  in  him,  the  provtsiguwith  respect  to  the  alteration  of  his 
pmp  hs^ving  been  substantially  complied  with. 
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1828.        the  plaintiffy  subject  to  the  opinion  of  the  Court,  on  the 
'^^^^^       following  case ; — 

r ."  On  the  3d  of  February,  1774,  John  Ltttcombe,  of  Combe 

and  oSert.  ^oyal,  in  the  connty  of  Devon,  Esq.  being  sdaed  in  fee  of 
the  premises  in  question,  by  will  of  that  date,  duly  executed 
and  attested,  so  as  to  pass  real  estates,  after  bequeathing  an- 
nuities or  rent-charges  to  his  nieces  Margaret  Manning  and 
Mary  Creed,  to  a  Miss  Margaret  Jutsham,  and  to  his  cou* 
sins  Elizabeth  and  Margaret  Coles,  and  devising  some  smaU 
tenements,  devised  the  estates  in  question  to  Thomas  Whm^ 
yeat,  Thomas  Copkstone  Prideaux,  and  Roger  Prideaux, 
gentlemen,  and  their  heirs,  for  ever.  There  were  certain  uses 
and  trusts  declared  as  to  certain  parts  of  the  premises  daring 
die  minority  of  John  Luscombe  Manning,  who  was  the  first 
devisee  for  life;  and  then  proceeded,  **  and  from  and  im- 
mediately after  the  said  John  Luscombe  Manning  shall  have 
attained  his  age  of  twenty-one  years,  then  to  the  use  and 
behoof  of  the  said  John  Luscombe  Manmng,  and  his  assigns, 
for  and  during  the  term  of  his  natural  life,  without  impeach- 
ment of  waste,  he  taking  and  using  my  simame  of  Luscombe, 
as,  for,  and  instead  of  bis  own  name  (subject  as  to  some  part 
of  the  premises,  to  a  chaise,  and  to  the  powers  and  remedies 
appointed  for  the  recovery  of  the  same) ;  and  from  and  after 
the  forfeiture  or  other  determination  of  the  estate  for  life  of 
John  Luscombe  Manning,  to  the  use  and  behoof  of  the 
trustees  and  their  heirs,  for  and  during  the  natural  life  of 
John  Luscombe  Mannings  Upon  trust,  to  support  and  pre- 
serve the  contingent  remal'nders  ;*'  (in  the  common  form)-^ 
**  and  from  and  after  his  decease,  to  the  use  and  behoof  of 
the  first  son  of  his  body  lawfully  to  be  bq[otten,  taking  and 
using  my  strname  of  Luscombe,  as  and  for  his  and  their  own 
sirname  ^  and  of  the  heirs  male  of  the  body  of  such  first  son 
lawfully  issuing,  taking,  and  using  my  sirname,  as,  for,  and  inr 
stead  of  his  and  their  own  sirname ;  and  in  default  of  such 
issue,  to  the  use  and  behoof  of  the  second,  third,  fourth,  and 
fifth,  and  all  and  every  other  sou  and  sons  of  the  body  of 
John  Luscombe  Manning,  and    to  the  heirs  male  of  their 
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bodiei,  seferally  taking  tnd  osing  my  siraame  of  Lusambet       1823. 
as  and  for  his  and  dieir  own  sirname;  and  in  default  of  such      ^"^^ 
issue^  then  to  the  use  and  behoof  of  the  second,  third,  and  v. 

fourth,  and  all  and  every  other  son  and  sons  on  the  body  of  the  i^d  Odicn, 
said  Mav^aret  Mannif^  lawfully  begotten,  or  to  be  begotten 
by  her  now  husband ;  and  in  deikult  of  such  issue,  then 
to  the  use  and  behoof  of  the  first,  second,  third,  and  all  and 
efeiy  other  son  and  sons  of  the  said  Margaret  Manning  by 
any  future  husband,  and  the  heirs  male  of  their  bodies  seve- 
rally taking  and  using  my  sirname  of  Luscombe,  as,  for,  and 
instead  of  his  and  their  own  sirname;  and  in  default  of 
such  issue,  to  the  use  and  behoof  of  the  trustees  and  their 
heirs,  for  and  during  the  natural  life  of  Margaret  Man^ 
ningf  in  trust,  for  her  separate  use ;  and  after  the  decease 
of  the  said  Margaret  Manning,  then  to  the  use  and  behoof 
of  the  trustees  and  their  heirs,  for  and  during  the  natural 
life  of  my  niece  Mary  Creed,  Upon  trust,  for  her  sole 
and  separate  use,  and  to  receife  the  rents  and  profits,  and 
pay  the  dear  produce  thereof  to  her,  whether  sole  or  under 
coverture ;  and  after  her  decease,  to  the  use  and  behoof  of  her 
first  son,  lawfully  to  be  begotten,  taking  and  using  my  sb* 
name  of  Liucombe,  as,  for,  and  instead  of  his  own  sirname, 
and  of  the  heirs  male  of  the  body  of  such  first  son  lawfully 
issuing ;  and  in  default  of  such  issue,  to  the  second,  third^ 
fourth,  and  every  other  son  of  the  said  Mary  Creed,  lawfully 
to  be  begotten^  and  the  heirs  male  of  their  bodies,  taking 
and  using  my  sirname ;  and  in  default  of  such  issue,  then  to 
the  use  and  behoof  of  my  cousm  John  Lmeombe  Ryan,  of 
the  city  of  Dublin,  in  the  kingdom  -of  Ireland,  and  hia 
assigns,  during  the  term  of  his  natural  life,  he  taking  and 
using  my  sirname  of  Luscombe,  as  and  for  his  own  simaaM ; 
and  from  and  after  the  forfeiture,  or  other  determination  of 
that  estate,  then  to  the  trustees  to  preserve  contingent  ra- 
mainders  during  the  life  of  John  Luscombe  Ryan,  dien  to  the 
use  and  behoof  of  h»  first  and  other  sons,  and  their  heirs  in 
tail  male,  in  like  manner  as  to  the  first  and  other  sons  of  John 
Lutcombe  Manning,  taking  and  using  my  sirname  of  Lui^ 
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18M.       comle,  as.  for,  and  instoad  of  bia  and  their  own  siroani^.^ 

^^^'^^      There  were  then  remainders  over  to  persons  of  the  name  of 

V.  Liucombe,  wkh  an  ultimate  remainder  to  his  own  righl  haiis« 

Yatbi  ... 

aadOthen.         Then  followed  this  proviso,   upon  which  the  piincipri 

question  arose : — ''  Provided  always,  and  it  is  my  express  will, 
and  I  do  hereby  empower,  direct,  and  appoint,  that  Ae  heirs 
male  of  the  several  body  and  bodies  of  the  said  Margaret 
Manmng  and  Mary  Creed,  and  that  the  said  John  LuMcombe 
RyaUf  and  the  heirs  male  of  his  body,  and  each  and  every 
of  them  respectively  claiming,  or  that  shall  claim  by,  nnder, 
or  in  virtue  of  this  my  will,  or  any  of  the  limitations,  dirac- 
tions,  or  devises  herein  contained,  any  nght,  estate,  or  title, 
in  or  to  the  capital  messuage  and  tenement,  &c.  or  any 
other  of  the  lands  first  devised  in  this  will,  not  bearing 
the  simame  of  Luscombe,  shall,  vihen  and  as  soon  as  he  or 
they,  or  any  of  tliem,  shall  be  respectively  in  possession  of 
the  premises  under  this  my  will,  take  upon  him  or  them- 
selves the  name  of  Luscombe,  and  use  the  same  as,  for,  and 
instead  of  his  and  their  own  simame  as  aforesaid,  and  shall, 
within  three  years  then  next  after,  get  and  procure  his  and 
their  own  name  or  names  to  be  altered  and  changed  to  my 
name  of  Luseombe,  by  act  or  acts  of  Parliament,  or  some 
other  effectual  way  for  that  purpose,  and  shall  for  ever  after 
have,  use,  and  bear,  on  all  occasions,  the  sirname  of  Ltit- 
combe ;  and  in  case  any  or  either  of  the  heirs  male  of  the 
bodies  of  Margaret  Manning  or  Mary  Creed,  or  tlie  said 
John  Luscombe  Ryan,  or  any  or  either  of  the  heirs  male  of 
his  body,  who  shall  respectively  be  in  possession  of  the  ca- 
pital messuage,  lands,  and  hereditaments  hereby  first  de- 
vised, or  any  part  thereof,  by,  under,  or  by  virtue  of  my 
will,  shall  not  take  and  use  my  simame,  but  shall  neglect  to 
get  an  act  of  Parliament,  or  some  other  authority  as  effec- 
tual for  that  purpose,  for  the  space  of  three  years  next  after 
he,  slie,  or  they  shall  be  in  possession  of  the  same,  that  then, 
and  in  such  case,  the  use  and  estate  hereby  given,  devised, 
or  limited  of  and  in  the  same  premises  to  and  for  the  benefit 
of  such  person  or  persons  so  neglecting  to  get,  or  not  gettiiif^ 
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silth  act  of  Parliaiiient,  or  other  authority  as  aforesaid^  b\M  1B32. 
cease  and  become  void,  as  if  no  such  use  or  estate  had  been  "^^^T 
hereby  given,  devised,  or  limited ;  and  the  same  premises,  and  «• 

every  part  thereof,  shall,  immediately  upon  and  after  the  ex-  and  OUieri, 
piratioa  of  the  said  three  years,  go  dver  to  and  descend  upon 
and  vest  in  such  person  or  persons  as  shall  be  next  in  re- 
mainder or  reversion,  or  unto  and  upon  whom  the  said  pre^ 
misea  are  Iiereby  settled^  gi^en,  devisdd,  or  limited,  in  the 
same  manNek*,  to  all  intents  and  purposes  is  if  such  person  or 
persons  so  n^lecting  to  change  his  or  their  simame  or  sir- 
names  was,  were,  or  had  been  dead  without  issue,  any  thing 
herein  contained  to  the  contrary  notwiihstanding  \  upon  this 
condition  nevertheless,  that  such  person  so  to  takci  do  and 
shall  also  take  my  sirname,  and  get  an  act  of  Parliament,  or 
such  other  effectual  authority  for  so  doing  as  aforesaid,  other**  . 
wise  the  premises  hereby  first  devised  shall  go  over  to  the 
next  person  to  whom  the  same  are  limited^  who  shall 
so  take  my  sirname  as  aforesaid.** 

The  case  then  proceeded  to  state,  that  on  the  8th  of  June, 
1776,  the  testator  made  a  codicil  to  his  will,  whereby  he  ap- 
pointed his  cousin  John  Luscombe  to  be  a  co-trustee  with 
the  three  persons  named  in  his  will.  Shortly  after  making 
the  codicil,  viz.  in  July,  1776,  tlie  testator  died.  John  Lup* 
combe  was  the  survivor  of  the  four  trustees  named  in  the 
will  and  codicil,  and  died  many  years  since,  leaving  John 
Hurrell  Luscombe,  the  lessor  of  the  plaintiff,  his  eldest 
s<ni  and  heir-at-law,  him  surviving.  Juliana  Jutsham  died 
in  November,  1787 ;  Margaret  Manning  died  on  th^  28th 
of  October f  1817.  Margaret  Manning  had  only  one  son, 
viz.  John  Luscombe  Manning,  the  devisee  named  in  the  will, 
who  was  born  on  the  28th  of  Jpril,  1773,  and  on  his  coming 
of  age  in  the  year  1794,  he  entered  and  took  possession 
of  the  premises  in  question,  and  continued  in  possession 
thereof  until  the  SQth  of  August,  1812,  on  which  day  he 
conveyed  his  interest  to  the  two  defendants  Yates  and 
Hawker,  for  the  benefit  of  his  creditors.  The  other  defend- 
ant, Mudge,  is  tenant  in  possession  under  Yates  and  Hauler. 
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1822.       John  Luseombe  Manning,  the  devisee  named  in  the  ^1, 
^^^^^^      before  he  became  of  age,  or  was  let  into  poaaesuoa  of  the 
V.  premises  in  question,  took  upon  himself,  used,  and  bore  the 

andO^rt.  sirnune  of  LuscanAe,  and  thenceforth  hitherto  hath  borne 
and  used,  and  still  doth  bear  and  use,  the  surname  of  Lms^ 
combe,  and  no  other,  but  no  act  of  Parliament  has  ever  been 
obtained  by  the  said  John  Lu$eombe  Mannings  the  devisee 
named  in  the  will,  authorising  him  so  to  change  his  name, 
nor  did  he  procure  Hb  Majesty's  Royal  licence  for  that  pur- 
pose until  June,  1813*  John  Luuombe  Manning,  the  de- 
visee named  in  the  will,  has  been  married  for  some  years, 
and  had  a  son  bom  on  or  about  the  month  of  October,  who 
is  still  living,  Mary  Creed,  anodier  of  the  devisees,  inter- 
married many  years  ago  with  Richard  Hawkins.  The  several 
ejectments  were  served  ia  Michaelmas  Term,  1819»  on  the 
respective  tenants.  If  the  Court  should  be  of  opinion  that 
plaintiff  is  entitled  to  recover,  then  the  verdict  is  to  stand 
as  to  such  part  of  the  premises  so  devised  as  above-mentioned 
as  were  in  the  defendants  possession,  if  not,  then  a  nonsuit 
is  to  be  entered. 

There  were  four  other  ejectments  against  persons  in  pos- 
session of  different  parts  of  the  estate,  upon  which  the  ques- 
tion was  the  same,  and  it  was  agreed  that  those  should  abide 
the  judgment  of  the  Court  upon  this  principal  case. 

This  case  was  argued  at  the  Sittings  at  Westminster  before 
last  Michaelmas  Term ;  present  Abbott,  C.  J.,  Holrojfd,  J., 
and  Best,  J. 

Sngden  aigued  the  case  for  the  lessor  of  the  pluntiff,  and 
Preston  for  the  defendants.  The  material  question  in  the 
case  was,  whether  John  Luscombe  Manning,  the  first  devisee 
under  the  will,  had  sufficiently  complied  with  the  directions 
of  the  testator  in  taking  upon  himself,  after  he  came  into 
the  possession  of  the  devised  estates,  the  amame  of  Ims* 
combe.    The  cases  referred  to  were  Baieman  v.  Barlow  {a), 

(a)  3  Bro.  P.  C.  2d  ed.  27t. 
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Carr  v.  Earl  ofErroHq),  Gaodright  ▼.  Forrester  (b),  Stan-  i822. 

ley  r.  Stanley  (c),  Doe,  d.  Burrell  v.  Perkins  {d),  fVilUam  ^-^^^^ 

V.  Thomas  (e)  Camdeifs  Remains,  and  Doe,  d.  Heneage  ▼•  v. 

Heneageif).  and  Others. 

The  Court  having  taken  time  to  consider  the  question, 

Abbott^  C.  J.  now  delivered  the  judgment  of  the  Court. 
After  reciting  the  case  above  set  forth,  he  proceeded  as 
follows  : — 

The  material  question  in  this  case  arose  upon  the  neces- 
sity of  a  devisee  under  a  will,  taking  upon  himself,  after  he 
came  into  the  possession  of  the  devised  estates,  the  sirname 
of  Luscomhe,  bj  act  of  parliament,  or  some  other  compe- 
tent authority.  Upon  the  argument  of  this  case  several 
points  were  urged  at  the  bar,  but  as  our  judgment  proceeds 
upon  that  which  I  have  mentioned,  it  is  not  necessary  to 
advert  to  the  others.  It  appears  by  the  case,  that  John 
Luscombe  Manning  took  no  estate  in  the  lands  devised 
until  he  came  of  age,  and  it  is  fouud,  (hat  before  he  came 
of  age,  and  before  he  was  let  into  possession,  he  took 
upon  himself  the  sirname  of  Luscombe,  and  has  ever  since 
borne  and  used  the  sirname  of  Luscombe,  and  no  other, 
so  that  he  has  undoubtedly  complied  with  the  words  of  the 
direction  in  this  respect  contained  in  the  clause  whereby  the 
lands  are  given  to  him,  and  has  in  substance  complied  with 
the  desire  and  intention  of  the  testator,  which  was,  that  the 
person  who  enjoyed  his  lands  should  take  and  bear  his  name ; 
but  it  is  said  that  he  did  not  comply  with  the  terms  of  thq 
proviso,  because,  although  he  had  taken  and  used  the  sirname 
of  Luscombe,  before  he  came  to  the  estate,  yet  he  did  not 
within  three  years  after  he  took  possession  of  the  estate,  take 
that  name  by  virtue  of  an  act  of  Parliament,  or  other  autho- 
rity for  that  purpose,  and  that  therefore  the  estate  was  by 

(a)  6  East,  58.  (  c)  16  Vcs.  491.  (r)  1«  East,  141. 

(h)  1  Taunt.  573.  (J)  3  Maul.  St  Sil.  271.       (/)  4  T.  R.  13. 

VOL.  I.      *  N  . 


Bob 

v. 
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1822.  ^^^^  ombsioQ  for  ever  gone  from  hinii  and  not  from  liint 
alonci  but  also  from  his  son,  who  would,  on  the  death  of  his 
father,  have  taken  an  estate  tail  under  the  will,  if  his  father 
and^t?  «.  ^^^  obtained  an  act  of  Parliament,  or  other  sufficient  au- 
'  thority,  within  three  years ;  but  before  we  pronounce  a  judg« 
ment  to  this  effect,  under  the  circumstances  that  1  have 
mentioned,  it  behoves  us,  in  a  case  in  which  the  general 
intent  of  the  testator,  directing  the  course  in  which  his  lands 
should  be  enjoyed,  has  been,  as  I  have  before  observed,  sub^ 
stantially  complied  with,  in  regard  to  the  name,  to  look  care* 
fully  into  the  words  of  the  proviso,  and  see  who  and  what 
description  of  persons  are  contained  within  it ;  and  we  arc  to 
consider  that  this  is  a  proviso  introduced  to  defeat  an  estate 
already  vested,  for  the  breach  of  a  condition  subsequent, 
and  is  in  the  nature  of  a  forfeiture,  and  consequently  that  the 
words  of  it  must,  according  to  general  rules  and  principles, 
be  construed  strictly ;  and  effect  must  not  be  given  to  it, 
unless  the  supposed  intention  of  the  testator  be  expressed  in 
plain  and  unambiguous  language. 

The  proviso  consists  of  two  parts,  the  description  of  the 
persons  to  whom  it  is  to  apply  in  the  first  part,  is  the  heirs 
male  of  the  several  bodies  of  Margaret  Manning  and  of 
Marj/  Creed,  and  John  Luscombe  R^an,  and  the  heirs  male 
of  his  body,  not  bearing  the  sirname  of  Luscombe;  these 
are  the  persons  required  to  take  that  sirname.  In  the  second 
part  of  the  proviso,  and  which  contains  the  devise  over,  the 
words  ''  not  bearing  the  sirname  of  Luscombe,"  do  not  again 
occur ;  but  this  second  part  must  be  taken  with  reference  to 
the  first  part,  and  in  this  part  other  words  of  the  same  im- 
port do  occur,  for  the  lands  are  to  vest  in  the  person  who 
would  be  next  entitled  to  take,  if  the  person  so  neglecting , 
to  change  his  sirname  was  or  had  been  dead  without  issue  of. 
his  body ;  and  this  introduces  the  question  what  sense  and 
meaning  ought,  in  the  legal  construction  of  this  proviso,  to  be 
put  upon  the  words, ''  not  bearing  the  sirname  of  Luscombe." 
Whether  a  bearing  of  that  name  de  facto  be  sufficient,  or 
whether  it  is  requisite  that  it  should  be  borne  by  authority  of 
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«B  net  of  Parliament,  or  other  special  authority,  if  the  tes- 
tator had  clearly  intended  the  bearing  of  this  name  by  virtue 
of  any  particular  authority,  it  would  Jiave  been  very  easy  to 
have  expressed  that  intention  as  to  have  said,  ''  not  bearing 
the  name  by  virtue  of  an  act  of  Parliament,  or  some  other, 
authority  as  effectual/' according  to  the  words  used  in  another 
part  of  the  proviso ;  or  in  some  way  to  have  referred  to  that 
part  of  the  proviso  as^  by  saying,  ''not  bearing  the  name  as 
hereinafter  mentioned,"  or  somethbg  to  that  effect ;  whereas 
nothing  of  this  kind  occurs  in  this  part  of  the  will,  but  th& 
"words  are  general  and  simple,  'f  not  bearing  the  simame  of 
Ittaeombel*  so  that  if  any  qualification  is  to  be  introduced,  it 
can  only  be  done  by  the  addition  of  some  other  words ;  and 
such  addition  must  be  made  by  implication  or  intendment ; 
but  we  think  we  ought  not  to  make  this  addition  for  two  rea- 
sons; first,  because  the  effect  of  this  clause,  as  before 
observed,  is  to  defeat  and  divest  an  estate  actually  vested; 
and,  secondly,  because  such  an  implication  or  intendment  is 
not  necessary  to  effect  the  general  object  and  intention  of  the 
testator  ;  for  a  name  assumed  by  the  voluntary  act  of  a  young 
man  on  his  entrance  into  life,  adopted  by  all  who  knew  him, 
and  by  which  he  is  constantly  called,  becomes,  for  all  pur- 
poses that  occur  to  my  mind,  as  much  and  as  effectually  his 
name. as  if  he  had  obtained  an  act  of  Parliament  conferring 
it  upon  him.  We  would  not  be  understood  to  say,  that  where 
a  testator  requires  a  name  to  be  taken  by  act  of  Parliament, 
or  other  specified  mode,  any  mode  falling  short  of  the  spe- 
cified mode  may  be  substituted  for  it ;  or  to  say  that  Ander 
this  particular  will,  a  voluntary  assumption  of  the  name  after 
die  party  became  possessed  of  the  estate,  would  be  sufficient. 
All  we  mean  to  say  is  this,  that  as  the  testator  has  annexed 
no  express  qualification  to  the  words  **  bearing  the  simame  of 
Luscombe^*  and  the  word  ''  simame*'  is  manifestly  not  used 
in  this  will  in  its  primary  and  etymological  sense,  a  name 
inherited  from  the  father,  and  as  a  bearing  de  facto  answers 
every  useful  purpose  that  could  be  obtained  under  the  autho- 
rity of  an  act  of  Parliament,  a  bearing  de  facto,  though  by 
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1822L       voluntary  assumption/  is  safficient  to  satisfy  th^  geoerd  tfid 

^•^/^^^      ordinary  meaning  of  the  words  *'  bearing  the  simame  ;^  And 

r.  w6  cannot  say  witb- certainty  that  the  testator  intended  any 

iDid  ottos,    ^'^''^o  nior^y  ^'i'  meant  to  trie  the  words  in  that  qualified  and 

restrained  atuse,  which  mast  be  given  to  them  in  order  to 

bring  the  party  withitf  tfc^  description  ot  persons  mentioned 

in  the  proviso,  so  as  to  pronounce  that  the  condition  has  been 

broken,  and  that  the  estate  shall  pass  over  to  another  claim^ 

ant. — For  these  reasons,  we  who  heard  the  argument  are  of 

opinioni  that  a  nonsuit  should  be  entered, 

Postea  to  the  Defendants, 


REGULA  GENERALIS. 


Hilary  Term,  1822. 
IT  is  ordered.  That  from  and  after, the  last  day  of « this 
Term,  whenever  two  or  more  notices  of  justification  of  bail 
shall  have  been  given  before  the  notice  on  which  bail  shall 
appear  to  justify,  no  bail  be  permitted  to  justify  without  first 
paying  (or  securing  to  the  satisfaction  of  the  plaiutifT,  his 
•  attorney,  or  agent),  the  reasonable  costs  incurred  by  such 
prior  notices,  although  the  names  of  the  persons  intended  to 
justify,  or  one  of  thefti,  may  not  have  been  changed,  and 
whether  the  bail  mentioned  in  any  such  prior  notices'  shall 
not  have  appeared  or  shall  have  been  rejected. 

' "  By  thb  Coubt. 

MEMORANDUM.    , 

ON  the  first  day  of  this  Term,  fVilliam  Elias  Tauntont 
Christopher  Puller,  William  George  Adam,  Lancelot  Shad^ 
tcell,  and  Edrcard  Burtenshaw  Sugden,  Esquires,  having 
been  appointed  in  Michavlmas  Vacation,  his  Majesty's 
G)unsel  learned  in  the'  laW,  were  called  within  the  bar,  and 
took  their  rank  accordingly. 


END    OF   HILARY    TEIIM. 


CASES 


ARGUED  AND  DETERMINED 

IN  THB 

COURT  OF  KING'S  BENCB, 

IN 

EASTER   TERM, 

IN  THE  THIRD  YEAR  OF  THE  REIGN 
OF  GEORGE  lY. 


1822. 


The  King  v.  John  Ambrose  Williams.  ^I^^atS' 


L^  Michaelmas  Texta  a  rule  had  been  obtained,  calling  A  criminal  in* 

...  .       fomuitioii 

on  the  defendant  to  shew  cause,  why  a  cnnunal  information  granted 

should  not  be  filed  against  him,  for  printing  and  publishing,  ^j^^^^r  of  a 

in  a  newspaper  called  The  Durham  Chronicle,  an  alleged  "*J??*J^^^^' 

libel  of  and  concerning  the  clergy  of  the  cathedral  church  ing  npon  the 

and  other  churches  of  the  city  of  Durham;  and  also  of  p^rtfealar  dio- 

and  concerning  the  clergy  of  the  church  of  England  ge«  J^J^j*^!^ 

nerally.  the  clergy  of 

the  Church  of 

Brougham  and  Carter,  in  Hilary  Term,  shewed  cause  S^^jJlfgi*  pnC 
against  the  rule  ;  and  objected,  first,  that  this  application  *^^^  '^ 
could  not  be  sustained  at  the  instance  of  an  anonymous  though  the  li- 
prosecutor;  and  second,  that  there  was  no  affidavit  excul*  ^^i^t  nei^- 
pating  the  parties  supposed  to  be  reflected  upon,  from  the  ^^*^®°  ■®' 
matter  alleged  to  he  libelous.    The  question  in  this  case, 
as  Lord  Kenyoti,  C.  J.,  said,  in  Rex  v.  Webster  {a),  was  not 
whether  the  doors  oif  justice  should  be  stopped^  but  whether 

(a)  3  T.  R.  388. 
VOL.  I.  O 
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1022.       justice  «liouId  be  appro&ched  by  this  particular  avenue* 
,^^^^£^      Now,  it  was  quite  a  novelty  to  apply  to  the  Court  for  » 
e.  criminal  information  at  the  instance  of  a  private  individual 

WiixiAMt.  ^^j^Q^  ^^  ^^  defendant  The  Court  had  no  authority  to 
entertain  an  application  of  this  nature  on  the  motion  of  a 
person  withholding  his  name  and  character,  and  who  had  no 
personal  ground  of  complamt.  This  was  an  application  of 
the  first  impression,  and  was  now,  for  the  first  time,  at- 
tempted. Undoubtedly  the  Attorney-General  might,  ex 
officio,  file  an  information  on  the  part  of  the  Crown  for  an 
ofience  of  a  public  nature,  but  it  was  mcompetent  to  an 
unknown,  nameless  individual,  to  put  the  law  in  motion, 
merely  as  an  amateur,  and  without  venturing  to  point  out  in 
^  what  maoner  he  was  individually  injured.  The  case  of  Rex 
▼•  PhilUpi  (a),  was  an  authority  to  shew  that  the  Court  re* 
quired  to  know  on  whose  behalf  a  motion  for  a  criminal  in- 
formation IS  made.  In  that  case,  the  Court  having  asked 
the  Attorney-General  at  whose  instance  he  moved,  and  he 
having  answered,  that  he  moved  on  behalf  of  the  Crown,  the 
Court  rejected  the  motion,  saying,  that  the  Attorney-General 
^need  not  have  moved  at  all,  because  it  was  in  his  own  dis- 
cretion whether  he  would  or  would  not  file  an  information. 
Here  the  supposed  libel  was  alleged  to  be  q;ainst  a  nu- 
merous body  of  individuals,  and  unless  the  Court,  as  well  as 
the  defendant,  was  informed  on  whose  behalf  the  application  - 
was  made,  the  rule  must  be  refused.  Then,  as  to  the  se- 
cond objection,  that  was  equally  fatal,  there  being  no  excul- 
patory affidavits  on  behalf  of  the  nameless  parties  who  ap- 
plied for  the  information.  This  was  an  indispensible  re- 
quisite, and  was  a  preliminary  step  in  all  ca^es  of  this  na- 
ture, before  the  Court  would  interpose.  For  this  there  were 
several  authorities ;  Rex  v.  Sir  J.  Fielding,  cited  in  Rex 
▼.  Webster  (6),  Rex  v.  Mila  (c),  and  Rex  y.  Haswell  and 
Bate  (d). 

(<)  4  Burr.  2089.  (e)  Dongl.  970. 

(6)  3  T.  R.  589.  {d)  Ibid.  371. 
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Scarlett  was  now  heard  io  support  of  die  rule,  and  in 
imswer  to  the  first  oljection,  denied  the  novelty  of  the  appli- 
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cation,  and  cited  several  instances  in  which  criminal  iofor-  «• 

mations  had  been  granted  against  defendants  for  libels  of 
and  concerning  bodies  of  individuals,  though  no  particular 
individual  appeared  as  the  prosecutor.  In  Michaelmas  Term, 
13  Crto.  2,  1739,  an  information  was  granted  by  this  Court 
against  one  Matthew  Jenaur,  for  printing  and  publishing  a 
libel  upon  the  Directors  of  the  East  India  Company,  though 
die  libel  did  not  point  at  any  particular  Director.  The 
Court  granted  the  rule,  upon  the  ground  that  it  was  a  libel 
upon  the  whole  body.  So,  in  Hilary  Term,  28  Geo.  2, 
1755,  an  information  was  granted  ^inst  one  Anthony  AU 
derton,  for  a  libel  on  the  Justices  of  the  Peace  for  the  County 
of  Suffolk,  in  an  lidvertisement  concerning  the  expenditure  of 
money  by  the  County  Treasurer.  In  HilaryTetnif  15  Geo.  3, 
also,  an  information  was  granted  against  Robert  Holloway 
and  Another,  for  a  libel  upon  the  Justices  of  the  Peace  of 
the  County  of  Middlesex,  imputing  to  them  ignorance  and 
corruption  in  the  discharge  of  thw  duty  ;  and  in  none  of 
these  instances  was  an  affidavit  required,  exculpating  the  par- 
ties libelled,  from  the  slanderous  matter.  But  the  case  of 
JRer  V.  Osborne  (a),  seemed  decisive.  There  an  information 
had  been  moved  for  against  the  defendant  for  printing  a  li- 
bel, reflecting  upon  the  Portuguese  Jews  who  had  lately 
come  over  to  this  country,  in  charging  them  with  being 
guilty  of  burning  a  bastard  child  begotten  by  a  Christian 
on  the  body  of  a  Jewish  woman.  It  was  said  that  several 
Jews  had  been  insulted  by  the  mob  upon  the  occasion.  Lord 
Haymondvt  first  s^d,  he  believed  the  Court  could  do  nothing 
in  the  matter,  by  reason  that  no  particular  Jews  could  be  able 
to  shew  to  the  Court  that  they  were  pointed  at  more  than 
any  others,  and  the  opinion  of  Holt,.C.  J.,  in  a  case  of  Rex 
V.  Orme  (6)  was  cited.    However,  the  Court  granted  a  rule 

(a)  S  Barnarditton,  138  and  166. 
(6)  X  Ld.  Raym.  586.  S.  C,  3  Salk.  fU. 
o  2 
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1822.       nisi ;  and  on  a  nxbsequent  day,  canse  being  shewn,  die  case 
(Tfa^Kiwa     ^  •'^  ^*  Orme  was  again  referred  to,  and  relied  oo  by  tbe 
V.  defendant,  for  there  certain  ladies  were  reflected  on  who  were 

unknown,  and  as  in  the  case  before  the  C!oart  die  Jews  were 
unknown,  it  was  sud  to  be  a  case  in  pomt.  But  the  Conit 
observed,  that  as  in  the  case  then  under  consideration,  it  was 
related  in  the  libel,  that  die  fact  there  told  was  a  fact  which 
the  Jews  had  frequently  done ;  and,  therefore,  as  the  whole 
(Tommunity  of  the  Jews  were  struck  at,  the  rule  ought  to 
be  made  absolute,  for  wherever  a  whole  community  of  men 
are  libelled,  they  thought  this  Court  ought  to  interpose.  It 
was  to  be  hoped,  therefore^  that  the  church  of  England  was 
entitled  at  least,  to  equal  protection  with  a  conununity  of 
Jews.  As  to  the  second  objection,  the  libel  itself  not 
pointing  at  any  particular  individual,  it  was  impossible  to 
file  an  exculpatory  affidavit,  and,  therefore,  this  case  was  per- 
fectly distmguishable  from  those  cited  on  behalf  of  the  de- 
fendant, in  all  of  which  die  libelous  matter  imported  a  spe- 
cific charge  of  misconduct  in  the  individual  complaining,  who 
by  the  rules  of  the  Court  in  such  cases,  must  on  affidavit, 
purge  himself  of  die  imputation  of  which  he  complains. 

The  Court  said,  they  were  all  of  opinion,  that  both  objec- 
tions had  been  completely  answered.  As  to  the  first,  if  no 
precedents  had  been  adduced,  it  was  quite  dear  upon  prin- 
ciple, and  consistently  with  common  sense,  that  this  Court 
should  grant  an  information  for  a  libel  published  of  and  con- 
cerning a  whole  body.  Tlien,  secondly,  this  was  a  case  in 
which  no  affidavit  could  be  produced  negativing  the  libel- 
ous matter,  because  of  its  generality  and  the  nature  of  the 
observations,  which  seemed  to  be  a  Urade  against  the 
whole  body  of  the  clergy  for  their  imputed  conduct  on  a 
particular  occasion. 

Rule  absolute. 
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1822. 


CooMBE  V.  Sansom.  ^^J^^nS' 

JL  he  defendant  having  possession  of  an  estate  belongii^  After  a  plain- 
to  the  plaintiff,  and  also  the  title  deeds  thereof,  and  refusing  ^er«d*damagc» 
to  deliver  the  possession  of  the  estate  or  to  give  up  the  ^  ^JL'JJj^^fo. 

deeds,  the  plaintiff  recovered  the  former  with  costs  in  an  Ter,  for  the 

.      .  ,    ,  '^    r  •        '       conversion  of 

ejectment,  and  obtamed  2500/.  damages  on^a  writ  of  mquiry  ^;^  ^^^^^  ^gcds, 

in  trover  for  the  deeds.    The  defendant  had  brought  a  writ  ^fj^^^^/^^^j^^^^^ 

of  error  in  Parliament  in  the  gectment  cause,  but  afterwards  J««^°°  °^^^*^® 

nonprossed  that  writ,  restored  the  possession  of  the  estate,  entered  on  the 

and  paid  the  usual  taxed  costo  of  the  ejectment,  and  also  [erms^of  "the^ 

the  damages  and  taxed  costs  in  an  action  brought  ag^nst  j^ j[^?^|^p  t^; 

him  for  mesne  profits,  and  offered  to  give  up  the  deeds  in  deeds  and  pay- 

question  and  pay  the  costs  in  the  action  of  trover,  which  the  ^^^^  ^  bte- 

plaintiff  refused  to  accept,  in  consequence  of  the  defendant's  J^S^cil^^Tn^^ 

having  previously  made  and  broken  an  agreement  to  com-  ^J^^?^*^ 

promise  the  action  of  trover  on  delivering  up  the  deeds  cause,  and 

.  .  ,  J     r     *    \uu^^^    submitting  to 

and  paying  costs,  as  between  attorney  and  client.  Where-  other  terms, 

placing  the 
upon  plaintiff  in  as 

good  a  situ- 

Patieson,  laat  Term,  obtained  a  rule  to  shew  cause  why,  ^^^  jn  before 

upon  delivering  up  the  deeds  and  payment  of  costs,  satis-  ^»^  ^'  ^ 

faction  should  not  be  entered  on  the  roll,  of  the  damages 

recovered  in  trover. 

Denman  and  E.  Lawa  now  opposed  this  rule,  on  the 
ground,  that  the  Court  had  no  jurisdiction  to  make  it  abso- 
lute without  the  consent  of  the  plaintiff;  and  that,  at  all 
events,  the  plaintiff  was  entitled  to  have  not  only  the  deeda 
delivered  up  on  oath  upon  a  reference  to  some  competent 
arbitrator,  but  also  costs  as  between  attorney  and  client  of 
this  tause,  of  the  ejectment,  of  the  writ  of  error,  of  this 
rule,  and  of  the  reference;  but  they  said  they  had  no  in- 
structions to  consent  to  a  reference. 


SOS  CASBg  IN.  THE  KXNG*8  BSNCH^ 

18^  The  Court  said,  Aat  the  plaintiff's  counsel  might  and 

Q^^l^^      ought  to  act  on  their  own  discretion  in  that  respect ;  but  a 
«•  Court  of  Equity  would   certainly  relieve    the  defendant 

against  the  damages  recovered  in  trover  on  a  full  indemnity 
to  die  plaintiff.  The  defendant  came  to  die  Court  in  mercy, 
in  order  to  relieve  himself  from  the  payment  of  a  large 
sum  of  money,  and  it  was  but  reasonable  that  he  should 
submit  to  the  terms  suggested  by  tibe  plaintiff^s  counseL 

Rule  absolute,  on  the  terms  su^ested. 


j^^l'  Newman  v.  Flbtchbr. 


Any  live  or      jflLSSUMPSIT  to  recover  a  moiety  of  the  expence  of 

under  a  tnrn-'  sinking  a  well,  dug  under  the  authority  of  an  act  for  making 

author^edto^  a,  tump^ike  road  in  the  county  of  Gloucester.    Plea,  non- 

in^e  turn-       assumpsit ;  and  at  the  trial,  before  Garrow,  B.,  at  the  last 

■ueh  suitable    assizes  for  the  county  of  Gloucester,  the  plaintiff  had  a 

and  cMvem-      verdict  for  551. 

€mi$  as  tbey 

thooght  neces- 

•"y  g^«  The  case  vnis  this  : — By  an  act  of  the  late  King  for 

of  road,  the     making  a  turnpike  road  in  the  county  of  Gloucester,  power 

owner  Oi  toe  •        ^      %  ^  /•    i 

fioU  next  ad*     ^*®  giveu  to  the  trustees,  or  any  five  or  more  of  them,  ap- 

joining  a  toU-^  P^^^  ^^  ^""T  *^®  ^^  *^^  ^^^  effect,  to  make  so  many 
in  pursuance  tuinpikes  as  they  should  think  necessary,  across  any  part  of 
contracted  the  line  of  road  intended  to  be  made,  together  with  such 
^e  trustees  on  Stable  out-buildings  and  conveniences  as  they  should  think 
behalf  of  tiie  necessary  to  the  occupation  of  each  turnpike.  The  defend- 
well  for  the 

convenience  of  the  toll-house,  the  expence  to  be  borne  by  each  party  equally  :^Held, 
that  the  sinking  of  the  well  was  within  the  scope  and  authority  of  the  trustees ;  that  the 
contract  entered  into  by  one  of  them  on  oebalf  of  the  rest  was  yalidj  that  the 
action  to  recover  a  moie^  of  the  expence  of  the  weU  was  well  brought  in  the  name  of 
the  clerk  of  the  trustees ;  and  that  the  consent  of  the  trustees  through  the  medium 
of  one,  that  the  well  should  be  sunk,  was  a  good  consideration  to  support  the  action. 


EASTSR  TSftM,  THIRD  OBO.  ly.  ^' 

V 

flftit  being  the  owner  of  the  land  ac(joiiuDg  to  the  spot  on        1822. 
which  a  turnpike  an^  toll-house  had  been  erected  in  pur-     kbwmak 
iuance  of  the  act,  proposed  to  one  of  the  trustees  that  a     ^^j^^^^ 
well  should  be  sunk  upon  his  own  laud,  the  expence  of 
which  should  be  borne  by  himself  and  the  trustees  ia  equal 
moietiesL     He    proposition  was    communicated    by  jdie 
single  trustee  to  the  other  acting  trustees,  by  whom  it  was 
approved,   and   accordingly  ;a  contract  nfRB    entered  into 
between  the  defendant  and    the  single   trustee,    on   the 
terms  proposed.    The  work  was  executed,  die  expence  of 
which  amounted  to  1102.,  and  for  a  moiety  of  that  sum  the 
present  action  was  brought  in  Ihe  name  of  the  plaintiff, 
who  was  clerk  to  the  trustees,  and  a  verdict  was  obtained 
for  that  sum. 

Jervi$  now  moved  for  a  new  trial,  on  three  grounds. 
First,  that  the  sinking  of  the  well  in  question  was  not  within 
the  scope  or  authority  of  the  trustees,  and,  consequently, 
that  the  action  was  dot  maintunable;  second,  that  the 
contract,  being  entered  into  by  one  of  the  trustees  only,  was 
not  binding ;  and,  third,  that  if  the  action  were  maintainable 
at  aU,  it  should  have  been  brought  in  the  name  of  the  con- 
tractiBg  tnistee  and  not  in  that  of  the  clerk  to  the  trust : 
and  supposing  none  of  these  points  available,  he  moved,  in 
arreat  of  judgment,  that  diere  was  no  consideration  stated 
in  die  contract  which  was  good  in  point  of  law. 

Per  Curiam.— -We  think  there  is  nothing  in  any  of  the 
olgections  taken.  As  to  the  first,  the  trustees  are  to  make  so 
many  turnpikes  as  they  shall  think  necessary  on  the  line  of 
road,  together  with  such  suitable  out-buildings  and  couve* 
ffiencef  as  are  necessary  for  the  occupation  of  the  turnpike 
and  the  collection  of  the  tolls  payable.  Can  it  be  doubted, 
that  a  well  is  a  suitable  conoenience  within  the  scope  of  the 
clause  empowering  the  trustees  to  make  turnpikes  i  Is  the 
toU-^te  keeper  to  live  in  the  totl-house  without  water  i 
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1822.        There  is  clearly  notbbg  in  tliat  objectioii.    Thea  it  is  said^ 
^j^^^^^      that  tbe  contract  is  entered  into  by  one  of  the  trustees 
V.  only,  and  that  it  ought  to  have  been  made  by  five.    That 

LiTCHKB.  ^1^^^  Q^^  necessarily  follow.  It  is  true  die  bargain  is  made 
by  one,  but  die  odiers  adopt  it,  and  he  acts  under  their  ao* 
iSiority,  and  the  whole  ezpence  has  been  borne  hitherto  by 
them  aU.  The  proportion  comes  from  die  defendant  to  the 
single  trustee,  who  consults  with  and  receives  his  directions 
from  his  co-trusteesy  and  in  pursuance  of  those  directioDS  he 
takes  the  necessary  steps  to  effect  the  proposed  object,  and 
enters  into  a  written  contract  with  the  defendant.  But  next 
it  is  said,  diat  as  the  contract  was  entered  into  by  one  of  die 
trustees,  the  action  cannot  be  brought  m  the  name  of  the 
clerk.  That  by  no  means  follows.  The  contract  is  entered 
nto  on  behalf  of  die  commissioners,  but  the  clerk  is  their 
-jServanty  and  the  actioii  may  be  maiitehisd  in  his  name. 
These  objections,  therefore,  are  without  foundation.  We 
think  alsp,  duit  there.is  nothing  to  foun<^  the  motion  in  arrest 
of  judgment.  The  proposal  for  sinking  the  well  comes  oii« 
ginally  from  the  defendant,  and  he  stipulates,  that  if  the 
trustees  will  eoncur  with  him  in  sinking  the  well  on  his  own 
land,  the  ezpence  shaU  fall  on  bodi  parties  equally.  The 
consideradoa  therefore  is,  that  they  will  consent  to  the  act, 
and  that  they  will  not  interpose  to  prevent  it.  it  is  not  in 
Gonsideradon  that  diey  will  authorise  or  enable  lum  to  siidc 
the  well,  but  diat  they  will  offer  no  obstnicdon  to  it.  Their 
consent  might  be  necessary,  for  even  assumii^  the  defendant 
to  be  the  owner  of  the  waste  and  lord  of  the  manor,  still 
he  could  not  have  sunk  the  well  without  their  concurrence, 
as  trastees  under  this  act  of  Parliament.  There  is  consi- 
deration therefore  enough  stated  to  support  this  action. 

Rule  refused. 
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1823. 

Gibson  t^.  Courthopb  and  Others.  Tkunday^ 

X  HIS  was  an  action  for  the  use  and  occupation  of  certain  Auignees  of 
lands  and  premises  with  the  appurtenances,  situate  in  the  having  in'a 
county  of  Surregf.    At  the  trial,  before  Graham,  B.,  at  the  J^eTeSIe?^'' 
last  j&8si2es  for  the  county  of  Surrey,  the  plaintiff  had  a  ">*»  posaeMka 

,.      ^  ,  •    ,      "^  .7'  r  ^f  Ysknd  which 

verdict  for  447/.  I9s.  6d.  the  latter  had 

agreed  to  take 
ppoo  a  build- 

Giim^^now  moved  for  a  rule  to  shew  cause.  Why  the  lUf  J^'"^" 

damages  should  not  be  reduced^  by  deducting  one^fourth  of  ptying  the 

their  amount.    The  plaintiff  was  the  ground  landlord  of  the  yearly.^Heldy 

premises  in  question,  which,  by  two  agreements,  had  been  ownpation** 

demised  to  one  PiUip  Mathews,  who,   during  the  time  of  ^^^^  *i« 
,.  .         ,  ,      ,  rr..  .    .  against  them 

his  oocupation,  became  a  bankrupt*    The  commission  was  for  the  whole 

taken  out  on  the  26tb  December,  1820.     On  the  17th  Feb-  they'h^d  not 
ruary,  1821,  the  defendants  were  chosen  his  assignees.     On,  j^Jg^fi^^***"' 
the  7th  March  following,  at  a  meeting  of  creditors,  it  was  time. 
resolved,  that  the  assignees  should  take  to  one  of  the  agree 
m^its  which  had  been  entered  into  by  the  banl^pt  for  the 
premises  in  question,  which   consisted  of  a  piece  of  land 
situate  on  the  south  side  of  Waterloo  Bridge,  taken  by  the 
bankrupt  at  &e  rent  of  447/.  19<.  6^«  payable  half-yearly 
for  the  purpose  of  building.     In  purstmnce  of  the  resolution, 
the  defendants  took  possession  of  the  land  and  occupied  it 
by  sticking  up  a  board  for  the  pturpose  of  letting  the  same. 
The  action  was  brought  for  a  whole  year's  rent  from  Christ^ 
mas,  1820,  to  Christmas,  1821.    The  question  was,  whether 
the  defendants  were  liable  for  the  whole  year's  rent,  or  only 
from  the  day  on  which  they  took  possession  of  and  occupied 
the  land.    The  learned  counsel  contended,  that  the  defend- 
ants could  only  be  liable  for  use  and  occupation  for  the  time 
they  actually  occupied,   and  could   hot  be  liable  for  the 
broken  quarter  when  they  took  possession.     Had  this  been 
an  action  of  covenant,  instead  of  assumpsit  for  use  and  oc- 


206  GASES  IN  THE   KING'S  BENCH, 

1822.        cupation,  and  the  rent  bad  been  reserved  quarterly,  and  tbe 
^v^^      assignees  had  taken  possessicm  only  in  the  middle  of  a  quar- 
9.  ter,  then  it  must  be  admitted  that  they  would  be  liable  for 

amToibm.'  ^^  whole  rent;  but  as  their  occupation  did  not  commence 
until  die  7th  of  March,  they  could  not  be  liable  for  th^  bye- 
gone  portion  of  the  quarter. 

,  Abbott,  C.  J. — I  think  the  asngnees  are  liable  for  the 
whole  year's  rent.  They  take  to  the  bankrupt's  contract 
with  all  its  liabilities^  and,  therefore,  they  stand  predsely  in 
the  same  situation  in  which  he  would  have  been  had  he  not 
become  bankrupt*  It  is  not  necessary  there  should  be  an 
occupation  in  fact  to  sustain  the  action  for  use  and  occupa- 
tion. Many  instances  have  occurred,  where  a  person  being 
in  the  occupation  has  quitted  before  his  time,  and  has  been 
sued  in  an  action  for  use  and  occupation  for  die  quarter  or 
half  year,  as  the  case  may  be,  diough  there  has  been  no  oc^ 
cupation  for  tibe  whole  period.  I  am  clearly  of  opbion, 
therefore,  that  this  action  is  maintainable. 

Bat  LEY,  J. — ^1  am  of  the  same  opmion.  The  plaintiff 
can  prove  nothing  against  the  bankrupt  under  the  commis- 
sion, and,  therefore,  he  is  driven  to  diis  remedy  to  recover 
the  rent.  If  the  defendants  use  and  occupy  this  land  upon 
'  the  terms  and  subject  to  the  agreements  between  the  laud-* 
lord  and  the  person  whom  they  represent,  they  are  deariy 
liable  in  an  action  to  pay  all  that  be  would  be  liable  to  pay. 

Best,  J.  (a)^The  defendants  take  to  the  estate  of  the 
bankrupt  with  all  its  liabilities,  and  as  they  have  it  as  he 
would  have  it,  they  are  liable  upon  his  egagements. 

Rule  refused* 
(a)  Hobrvyd^  J.  waa  abteot. 


BASTSR  TERM,   THIRD  GIRO.  IT.  207 

1822. 


DiXOX  V.  RbID.  Thunday^ 

April  ti. 

JL  HIS  was  an  action  to  recover  a  total  loss  upon  a  policy  Barratry  of 

of  insurance  for  5000/.  on  the  ship  Governor  Milne,  at  and  Jf^l^^J^^f^ 

from  Sierra  Leone,  to  her  port  or  ports  of  discharge  in  abwidoninent 

Great  Britain,  the  policy  declaring^  that  £000/.  was  to  be  loss,  though 

on  the  ship,  and  3000/.  on  the  cargo  consisting  of  timber,  tiimae^rnich 

valued  at  W.per  load.    The  first  count  of  the  declaration  their  dc^tina- 
^  tion  through 

averred  the  loss  to  be  by  the  barriitry  of  the  master  and  the  ageocy  of 

mariners,  and  the  second  count  by  the  barratiy  of  the  master  the  aMored. 
only.    At  the  trial  before  Jbbott,  C.  J.,  at  the  Dmdon  b^SSTSSJV. 
Sittings^  after  last  Michaelmas  Term,  it  appeared  in  evidence,  to  l^  were 
dut  die  ship  sailed  on  the  voyage  insured,  with  about  260  ratrously  by 
loads  of  timber  on  board,  but  instead  of  proceeding  direct  B.,wSthtn 
to  her  place  of  destmation,  was  carried  by  the  master 'to  »oldmpart 
Barbadoes,  where  she  was  condemned  and  sold.     Part  of  mainder  sent 
the  timber  was  also  sold  at  that  place  to  pay  the  expences  gen  :-4[eldy 
and  charges  mcurred  there,  and  the  remainder  was  shipped  JJ^J^^^JJ^*^ 
on  board  another  vessel  called  the  Richard  and  Sibella,  and  Uahle  for  a  to- 
forwarded  to  London,  to  which  place  the  Governor  Milne  benefit  of  sal- 
was  destmed.    The  plaintiffs  abandoned,  as  for  a  total  loss,  ^'^  ^^^* 
by  the  barratry  of  the  master,  and  die  jury,  under  the  direc- 
tions of  the  learned  Judge,  found  a  verdict  for  a  total  loss, 
on  that  ground.    In  Hilary  Term  the  defendant  moved  for 
a  new  trial,  but  the  Court  refused  the  rule.    After  that 
motion  had  been  disposed  of,  the  defendant  obtained  a  rule, 
calling  on  the  plaintiff  to  shew  cause  why  the  verdict  should 
not  be  'reduced  by  die  amount  of  that  part  of  the  cargo 
remitted  to  this  countiy,  at  the  valuation  in  the  policy,  viz. 
12/.  per  load,  subject  to  the  expences  incident  to  the  re- 
shipment,  seaman's  wages,  8cc. 

Scarlett  and  F.  Pollock  now  shewed  cause  against  the 
rule,  and  said,  that  this  was  an  attempt  to  try,  for  the  third 


308  CASKS  IN  THS    KING's   BENCH, 

1822*        time,  whether  the  defendant  was  liable  upon  the  policy. 
The  jury  had  by  their  verdict  found  as  for  a  total  loss,  on 


Dixon 


R£ID« 


o.  the  ground  of  barratry,  and,  therefore,  it  was  bcompe- 

tent  to  the  defendant  to  put  upon  the  plaintiff  a  mere 
average  loss,  thereby  reducing  their  claim  to  a  much  less 
sum  than  they  were  entitled  to  by  the  justice  of  the  case. 
There  could  be  no  doubt  in  point  of  law,  that  this  was 
a  total  loss,  with  benefit  of  salvage,  arising  firom  the  bar« 
ratry  of  the  master,  and  diough  a  considerable  part  of  the 
cargo  had  been  in  fact  brought  to  this  country,  yet  as  die 
plaintiff  had  lost  all  the  benefit  of  the  shipment,  he  waa 
entitled  to  abandon  as  for  a  total  loss,  and  could  not  be 
tied  down  to  a  mere  average  loss.  They  also  produced  an 
affidavit,  stating,  that  the  valuation  was  bonajide,  and  that 
if  the  cargo  had  arrived  in  due  course,  and  if  on  arrival  the 
underwriters  had  consented  to  a  sale,  the  produce  would 
have  been  nearly  the  amount  of  the  valuation. 

Coplej/f  S.  6.,  and  Puller,  m  support  of  the  rule.  The 
question  in  this  case  is  certainly,  whether  this  is  to  be  con-^ 
sidered  as  an  average  or  a  total  loss.  If  it  is  only  an  average 
loss  the  defendants  are  entitled  to  the  benefit  of  a  reduction 
in  the  damages.  The  cargo  in  question  consisted  of  £33 
logs  of  timber,  47  of  which  were  sold  at  Barbadoes,  and  186 
were  re-shipped  and  brought  safely  to  this  country.  The 
underwriters  were  willing  to  pay  all  the  charges  incident  to 
the  re-shipment,  but  they  did  not  wbh  to  have  any  thing  to 
do  with  the  timber  in  specie.  It  has  been  frequently 
decided,  that  where  the  goods  insured,  do  in  fact  ar* 
rive  at  their  destination,  it  is  not  a  total  loss.  In  the  case  of 
Anderson  v.  Wallis  {a),  that  principle  had  been  recognised. 
So  in  Hunt  v.  The  Royal  Exchange  (6),  where  it  was  held, 
that  a  loss  of  voyage,  for  the  season,  by  perils  of  the  lea,  is 
not  a  ground  of  abandonment  upon  a  policy  on  goods  with 
a  clause  of  warranty  free  from  average,  where  the  cargo  is  in 

(a)  2  Maul.  6t  Sel.  210.  (6)  5  Maul.  &  Sel.  47. 
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ttfety  and  not  of  sodi  a  periskaUe  nature  as  to  mdce  the  xe22. 
loss  of  voyage  the  loss  of  the  commodity,  although  the  ship 
be  rosdere  *  incapable  of  proceeding  in  the  voyage.  Now, 
here  the  goods  have  been  in  fact  brought  to  their  destination  Aam. 
in  as  good  a  condition  as  they  Were  when  originally  shipped, 
and  though  they  had  not  arrived  at  their  destination  so  soon 
as  they  mi^  have  done,  in  consequence  of  the  barratry  of 
the  master,  stiU  that  makes  no  difference  in  principle.  The  re- 
tardation of  the  arrival  is  not  a  loss  within  the  policy.  Thi% 
therefore,  is  clearly  a  mere  average  and  not  a  total  loss ; 
and  as  the  underwriters  are  willing  to  pajr  -all  expeuces  in- 
cident to  the  rb-shipment  of  the  cargo  tad  the  wages  of 
seamen,  they  are  entitled  to  the  benefit  of  this  mle. 

Abbott,  C.  J. — ^I  am  6f  opinion,  Aat  this  is  a  case  of 
total  loss  with  benefit  of  salvage.  This  case  is  perfectly 
distinguishable  from  those  which  have  been  cited.  If  a 
ship  be  driven  oat  of  her  course  by  a  tempest  or  other  perils 
of  the  sea,,  and  be  detained  thereby  on  her  voyage,  but  her 
caigo  be  ultimately  sent  home,  it  is  not  a  loss  within  the^ 
policy,  because  the  cargo  is  all  along  in  the  possessioti  of 
those  persons  in  whose  care  the  assured  h&d  origmally  placed 
it.  In  such  a  case  it  is  constandy  in  the  possession  of  the 
owner  during  the  whole  period  of  the  vojage,.and  eaa  never 
be  considered  as  lost,  or  as  givii^  a  claim  upon  the  poUcy« 
But  in  the  present  case,  by  the  barratrous  act  of  the  master 
of  the  ship,  the  cargo  is  taken  out  of  its  course  and  carried 
to  the  island  of  Barbadaei,  and  there  placed  by  him  in  pur- 
suance of  his  fraudulent  conduct,  in  the  hands  of  persons 
who  are  entire  strangers  to  the  assured.  It  seerhs  to  me, 
therefore,  that  this  is  a  case  of  total  loss.  The  cargo  is 
put  entirely  out  of  the  control  of  the  assured  ;  it  is  even  put 
out  of  the  control  of  those  persons  in  whose  hands  it  was 
originally  placed ;  it  gets  into  the  hands  of  strangers,  and 
they  think  fit  to  sell  part  of  it,  and  pay  out  of  the  proceeds 
tlie  wages  of  the  barratrous  crew.    The  consequences  of  that 
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1(123.  ™UB^  f^l  up^i>  ^®  underwriters  and  not  upon  the  assured. 
It  is  no  act  of  tbe  latter,  nor  is  he  in  any  wayprivy  to  it. 
The  rest  of  the  cargo  is  sent  home,  subject  to  various 

^"^*  charges.  He  is  not  bound  when  it  comes  here  to  receive  it. 
The  reshipment  is  no  act  of  his,  nor  of  any  person  under 
his  au&ority,  but  it  is  the  act  of  strangers.  I  am  clearly  of 
opinion,  therefore,  that  thi^  is  a  case  of  total  loss,  and  what 
is  saved  is  to  go  to  the  undervmters  as  a  salvage,  subject  to 
all  charges. 

Batlet,  J. — ^I  am  of  the  same  opinion.  There  is  a 
great  difference  between  the  case  of  the  retardation  of  a 
voyage  occasioned  by  the  elementSi  and  that  occasioned 
by  the  barratry  of  the  master.  The  cases  of  Anderson  v. 
WaltU,  and  Hunt  v.  The  Royal  Exchange^  are  of  the  first 
description,  but  this  case  is  totally  distinguishable  from  those. 
The  loss  here  is  occasioned  by  the  criminal  misconduct  of 
the  master,  and  after  the  property  gets  out  of  hb  control  by 
his  misconduct,  it  becomes  a  total  and  not  an  average  loss. 
The  injury  arisii^  to  the  plaintiff  is  considerable,  as  appears 
by  the  affidavits,  because,  in  consequence  of  the  retardation 
in  the  arrival  of  the  goods,  the  price  of  the  commodity  is 
considerably  deteriorated,  and  the  assured  may,  if  he  chooses, 
abandon  as  for  a  total  loss.  No  argument  can  be  derived 
in  favour  of  the  defendant  from  the  cases  which  have  been 
cited,  because  in  those  the  delay  was  occasioned  solely  by 
tbe  weather,  and  was  not  attributable  to  any  act  of  tbe 
master.    I  am  of  opinion  that  this  is  a  total  loss. 

Best,  J.,  (a)  concurred. 

Rule  discharged. 

(a)  Holroydf  J.  was  sbsent  st  Cbambcn. 
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1623. 


Lambournb  v.  Cork.  'j^^aS! 


Assumpsit  by. the  payee  luramst  the  maker  of  a  pro-  pefeDduit 
miasory  note  for  402.,  at  two  months  date.    The  cause  was  pUdndff  a  pro- 
tried  at  the  Lfmdon  Sittings  after  last  Hilary  Term,  before  f^S^  j^^ 


con- 


AbbiAi,  C.  J.  when  a  verdict  was  entered  for  the  plaintiff.      Jfe  wwW°^! 

dnw  an  exe- 
The  case  was  this  : — Hie  father  of  tfie  plaintiff  was  te*  premises  of 
nant  to  the  defendAit  of  certain  premises,  and,  becombg  ^  pM^°^ 

embarrassed,  an  execution  was  put  in  by  his  son,  the  pre-  ezecoted  a  ge« 

»  .     .«.  .  ,  .    ,  .      ,      TT  ,•       t      neral  release 

sent  plamtiff,  to  whom  he  was  mdebted.    Upon  this  the  of  aU  suits, 

defendant  applied  to  the  plabtiff,  and  a  verbal  agreement  ^citing  tiie"^ 

was  entered  into  between  them,  which  provided  that  the  J^^raw^tt* 

defendant  should  pay  the  plaintiff  40/.,  and  that  the  plain-  eKecatioD,  4cc« 

tiff  should  vnthdraw  his  execution^  and  give  up  possession  «<  Witnessedi, 

of  the  premises  to  the  defendant.    Accordii^ly,  the  pro-  ^aioto^'S^' 

vaissory  note  in  question  was  given,  and  the  possession  of  "^^  *^'^' 

the  premises  was  surrendered.    Before  the  note  became  conslderatioa 

due  the  plamtiff  gave  the  defendant  a  general  release  of  anmof  401. 

all  actions  and  suits,  in  which  the  foregoing  agreement  was  Jj^f «  Aw^da- 

recited,  and  containing  the  words  following : — *^  Witnesseth,  Wor*  ts  men- 

that  in  pursuance  of  the  said  agreement,  and  in  consideration  Held,  in  an 

of  the  said  sum  of  40L,  being  now  so  paid  as  hereiiArfore  is  ^^^^^ 

mentioned,*'  &c.    The  note  was  dishonoured  at  its  maturity,  J^dTlee*' dis 

and  the  present  action  brought  upon  it,  in  answer  to  which  honoored,  that 

the  release  was  put  in,  but  the  learned  Judge  directed  oo  bar  to  the 

the  Jury  to  find  for  the  plaintiff.  *^^ 

Puller  now  moved  for  a  rule  to  shew  cause  why  the  ver- 
dict should  not  be  set  aside,  and  a  nonsuit  entered.  The 
release  was  clearly  an  answer  to  the  claim  on  the  promissory 
note ;  for  it  contained  an  express  receipt  for  the  amount  of 
it,  and  it  has  been  decided  in  Rowntree  v.  Jacob  (a),  that  a 

(a)  STannt.  141. 
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198i«  receipt  for  the  consideration  money,  indorsed  upon  a  deed 
_  ^^"^^^^^  of  assignment  of  money,  was  a  good  discharge.  Mans* 
«•  ^Id,  C.  J.  after  mature  deliberation,  coinciding  with  the  . 
rest  of  the  Court  upon  the  point.  So  in  Co.  Lilt,  (a)  the 
same  prhicifde  ia  kid  down,  where  k  is  sud,  '^  Also,  if  a 
man  by  his  deed  be  bound  to  another  in  a  certain  sum  of 
money,  fx>  pay  at  the  Feast  of  St.  Michael  next  ensuing,  if 
the  obligee  before  the  said  feast  release  to  the  obligor  all 
actions,  he  shall  be  barred  of  the  duty  for  ever,  and  yet  he 
could  not  have  an  action  at  the  time  of  the  release  made.'' 
On  these  authorities  it  is  clear  that  the  general  words  of 
release  in  thb  case,  recognising  the  Act  of  payment,  are  a 
bar  to  this  action. 

Abbott,  C.  J,— This  deed  is  veiy  loosely  and  inacai' 
rately  framed ;  but  it  does  not  appear  to  me  to  operate  as 
^  release  for  the  payment  of  the  40/.^  which  the  action  was 
brought  to  recover.  We  are  bound  to  keep  in  view  the  ends 
of  justice,  and  the  plain  intention  of  the  parties,  and  we 
must  put  such  a  construction  upon  the  deed  as  will  lead  us 
to  both  those  objects.  Let  us  for  a  moment  see  what  the 
deed  really  contains.  It  recites  the  occupation  of  certain  pre- 
mises by  the  senior  Lamboum€f  as  tenant  to  the  defendant ; 
that  an  execution  was  put  in  by  the  junior  Xomftonr/iei  and 
Aat  possession  was  regained  by  the  defendant  under  an 
agreement  to  pay  40/. ;  but  it  no  where  recites  an  actual 
payment  of  that  sum.  It  is  true  the  deed  contains  the 
words  *'  in  consideration  of  the  said  sum  of  40/.  now  so 
paid  as  hereinbefore  is  mentionedi"  and  then  proceeds  to 
the  release  from  suit ;  but  as  it  in  a  former  part  expressly 
recites  an  agreement  to  pay,  and  does  not  any  where  recite 
an  actual  payment,  I  consider  those  words  to  refer  not  to 
an  actual  payment,  but  to  an  agreement  to  pay,  and  to  the 
DKKle  of  paying,  namely,  by  the  promissory  note ;  which, 

(a)  Sect.  512. 
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until  it  was  paid»  was  only  a  security,  and  without  payment        1822. 
of  which,  and  upon  the  strict  construction  of  the  deed  con-    t^!^^^^^^ 
tended  for,  the  plaintiff  would  become  a  party  to  a  fraud  v. 

practised  upon  himself,  because  he  would  liave  given  up 
possession  of  the  premises  and  the  benefit  of  his  execution, 
without  any  consideration  whatever.  I  think  this  is  the  fair 
and  equitable  construction  of  the  deed,  and  therefore  I  am 
of  opinion  that  the  verdict  for  the  plaintiff  must  stand. 

Batlet,J. — I  think  the  justice  of  tfiis  case  is  clearly 
with  the  plaintiff.    It  appears,  from  the  recital  in  the  deed, 
that  on  the  11th  of  April,  LanAoume,  jun.  was  to  receive  ' 
from  the  defendant  the  sum  of  40/.,  and  that  a  promissory 
note  was  given  to  him  as  a  security  for  the  payment  of  that 
sam;  but  it  no  where  appears  that  the  money  was  ever 
actually  received,  or  that  the  deed  itself  was  in  any  degree 
intended  to  annihilate  die  debt,  or  to  weaken  the  security 
for  its  ultimate  liquidation.    The  deed  does  not  recite  a 
payment,  but  it  does  an  agreement  to  pay ;  for  as  it  seems 
to  me  the  words  **  now  so  paid.  See."  refer  to  the  nature  of 
the  agreement  to  pay,  and  the  mode  of  future  payment,  and 
not  to  any  actual  satisfaction  of  the  debt.    The  language 
of  the  deed  is  certainly  equivocal ;  and  therefore  we  must 
construe  it  in  a  manner  most  agreeable  to  die  intention  of   . 
the  parUes  and  the  justice  of  the  case.    I  thmk  the  Juiy 
have  *so  construed  it,  and  that  we  should  work  a  gross  in- 
justice if  we  were  to  disturb  their  verdict. 

HoLROYD,  J.— It  is  admitted  on  all  hands,  and  indeed 
it  b  too  dear  for  dispute,  that  the  plaintiff  may  mamtain 
an  action  upon  the  promissory  note,  unless  this  deed  estops 
him ;  and  I  am  of  opinion  that  it  does  not  so  estop  him. 
It  is  perfectly  plain  that  the  40/.  was  never  in  fact  paid,  nor 
can  I  find  any  words  in  this  deed  which  can  m  fairness  be 
construed  into  a  receipt  in  law.  The  recital  manifestly  ap- 
plies to   the  security  which  was  received  for  the  debt,  and 

VOL.  I.  p 
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1822.       the  subsequent  words  are  words  of  reference,  not  to  any 

^*^v*^      aettial  payment,   biit  to  the  mode  of  ultimate  payment. 

V.  The  receipt  contended  £09  can  extend  only  to  the  promis- 

^^^''       sory  note,  and  cannot  eztinguiib  the  debt  itself.    I  think 

there  is  no  pretence  for  grantiqg  a  new  trial  in  this  case. 

Bbst,  J. — I  am  of  the  isame  opinion*  If  the  release  in 
thb  case  could  bq  considered  formal,  and  were  to  be  con- 
strued strictly,  the  case  in  Co.  lAtt.  would  apply,  and  it 
would  operate  aa^  a  disduuge;  but  particular  words  may 
qualify  the  general  terms  of  a  release,  and  I  think  there  are 
words  in  this  deed  which  have  that  effect.  One  thin^  is 
quite  dear,  that  it  was  the  intention  of  all  the  parties  Ifaat 
the  40/.  should  be  paid  to  the  plaintiff;  but  if  this  release 
is  to  be  construed  in  its  strict  and  formal  9&0at^  that  inten- 
tion must  be  wholly  drfeated.  The  words  ''  now  so  paid 
as  hereiubefore  is  mentiooed"  present  no  difficulty;  for  th^ 
evidently  allude  to  the  agreement  to  pay,  not  to  the  pay- 
ment, to  the  receipt  of  the  security  for  the  debt,  not  of  the 
debt  itself.  The  case  in  C.  JS.  is  perfectly  distinguishable 
from  this ;  there,  there  was  an  actual  unqualified  receipt 
indorsed  upon  the  deed,  and^ecited  in  it,  but  there  is  no 
such  thiog  here.  1  think  this  case  was  veiy  correctly  left 
to  the  Jury,  and  I  can  find  no  fault  with  the  manner  in 
which  they  have  disposed  of  it. 

Rule  refused. 


1882. 


Welch  and  Another  v.  Fribble.  /^?2!? 


JxHCHBOLD  moved  for  a  rule  to  shew  omse  why  theltisDo  groimd 

bail-bond  in  this  case  should  not  be  ^iven  up  to  be  xan-  the  bail-bond 

celled*  and  all  proceedings  in  the  action  set  aside,  upon  an  ^^^o  su^ 

affidavit  stating  that  one  of  the  attoraies,  -who  were  in  part-^  oat  the  writ, 
_       ,        f  ,  u  ;     ;  1      hadneglccted 

i^ership,  by  whom  the  wnt  was  sued  out,  had  not  at  the  to  take  oat  bis 

time  taken  out  his  certificate.  ^'    ^^' 

Patjusy,  J^^A^  al[torney,  who  v^U^,  us  sjaeb,  without 
haviiig?  duly  guali^  ftuapelf  by  ^l^ing  ot|t  bis:  ceitifitfite^ 
landers  himself  ^able  iq  ^  penalty  |  but  the  interests  of  the 
client  ape  not  tQ  suffer  for  the  n|iisc<NViuct  pf  bis  atttwu^yi 
A  pftT^  is  not  bound  to  ii^quice  and  ascertain  whethep  his 
attorney  is  properly  qualified  before  he  employs  him.  I 
think  the  point  has  already  been  so  decided  ;  but  I  am  quite 
sure  tM^  Buch  a  decision  is  consistent  with  strict  justice. 

Rule  refused. 


Rivers  v.  Griffiths.  5!lff& 


Assumpsit  by  the  drawer  against  the  acceptor  of  a  biH  JJf^J'^Si*^;? 

of  exchange  for  10/.  4s.  payable  two  months  after  date ;  exchange  for 

'  count  for  goods  sold  and  delivered,  and  the  common  money  ^  ^  aU  Uie 

counts.     Plea  as  to  all  die  sum  demanded,  except  the  sum  ^i'^^f^f^ 

of  4/.  7s.  W.  non  assumpsU,  and  as  to  that  sum  a  tender,  nomasniMfnt, 
,        ,  ^     1  1  ,         ,     .„    and  as  to  that 

With  an  averment,  that  defendant  was  always  ready  and  wu^-  a  tender,  witti 

ing  to  pay  the  same.    RepHcation  that  the  defendant  was  Sat  ddSJdLt 

wa»  always 
ready  and  wUting  to  pay  the  same.  RepUcation  that  defendant  was  not  always  ready 
and  wiHftig  to  pay  the  said  sum,  Sic.  and  a  densiidf  ticeribf  preTioos  to  the  tender  plead* 
ed,  and  issne  thereon.  Proof  having  been  given  at  the  trial  that  defendant  had  paid 
71.  on  account  of  the  bill,  and  had  tendered  31.  4s.  a  verdict  was  found  for  him:— Hdd 
that  the  plaintiff's  replication  to  the  plea  of  tender  wu  not  supported  by  proof  of  a 
demand  of  the  whole  debt  doe. 

p2 
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1828.        not  always  ready  and  willing  to  pay  the  said  sum,  &c.  and 
^^^^^^      a  demand  thereof  previous  to  the  tender,  and  issue  thereon. 


V, 
OaiFFITfll* 


At  the  trial  of  the  cause  at  the  Middlaex  Sittings  after 
last  Hilary  Tertti,  before  Abbott,  C.  J.  a  payment  on  ac- 
count of  the  bill  of  7/.  and  a  subsequent  tender  of  SL  45. 
\irere  proved  by  the  defendant ;  but  it  was  contended  on  the 
p^rt  of  the  plaintifF^  diat  tiie  whole  sum  having  been  de- 
noand^dy  the  residue  had' in  fact  been  demanded  also;  and 
therefore  that  the  tender  came  too  late,  and  the  defendant's 
plea  was  not  sustained.  The  learned  Judge  however  held, 
ihat  to  support  a  replication  to  a  plea  of  tender,  a  denumd 
of  the  specific  sum  tendered  must  be  proved ;  that  no  ge- 
neral demand  of  a  larger  sum  would  do ;  and  that  therefore 
the  defendant  was  entitled  to  a  verdict/  but  reserved  the 
point  for  the  plaintiff,  with  leave  to  move  for  a  new  trial; 
and 

Campbell  accordingly  now  moved  for  a  rule  to  shew  cause 
why  the  verdict  for  the  defendant  should  not  be  set  aside,  and 
a  new  trial  had.  The  defendant  by  his  plea  had  admitted 
that  a  part  of  the  original  debt  namely,  4/.  ?«•  6d.  was  still 
due,  and  the  plaintiff  had  proved  a  demand  of  that  original 
debt  prior  to  the  date  of  the  tender.  That  was  a  sufficient 
demand  to  support  the  replication.  Upon  all  general  prin- 
ciples both  of  law  and  of  common  sense,  the  whole  includes 
its  parts,  the  greater  includes  the  less ;  and  therefore  a  de- 
mand of  the  original  debt,  which  was  10/.  4s.,  must  com- 
prehend a  demand  of  the  smaller  debt,  which  was. 3/.  4f., 
apd  >yhich  by  the  defendant's  plea  and  the  evidence  be 
offered  at  the  trial,  was  allowed  to  be  part  and  parcel  o^ 
the  larger  sum.  The  present  case,  as  regards  the  defendant, 
appears  to  be  within  the  principle  laid  down  in  Home  v. 
Peploe{a),  which  decided  that  a  plea  of  tender  after  the 
day  of  payment  of  a  bill  of  exchange,  and  before  action. 

(a)  8  East,  167. 
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brougbty  is  not  good,  while  the  case  of  Coore  v.  Holla^  1822. 
way  (a)  bears*  as  strongly  in  favour  of  the  present  plaintiff 'a.  rivers 
case,  being  an  authority  to  shew  that  the  jdemand  of  the  ^  ^* 
sum  ought  to  be  o(  the  sum  for  which  the  action  is  brought, 
as  it  was  in  this  instance.  Again,  it  has  been  expressly  de« 
cided  that  a  tender  is  not  bad,  although  it  be  not  of  the 
precise  sura  due;  Doi^las  v.  Patrick {b),  where  all  the 
Judges  agreed  that  a  tender  of  the  greater  includes  the 
smaller  sum.  Surely  the  inverse  of  this  proposition  is 
equally  good  and  consistent  with  sound*  setose/ namely,  that 
a  demand  of  the  greater  includes  the  smaller  sum«  The 
plaintiff's  replication  is  that  he  had,  previously  to  the  tender, 
demanded  the  said  sum  of  4/.  75.  6J. ;  and  so  in  fact  he . 
had ;  for  he  had  demanded  the  larger  sum  of  10/.  4;.,  of 
which  the  smaller  was  allowed  to  be  part  and  parcel,  and 
this  demand  he  proved.  Under  these  circumstances  the 
verdict  in  this  case  was  clearly  against  law,  and  the  rule  for 
a  new  trial  must  be  granted* 

Abbott,  C.  J. — I  was  of  opinion  at  the  time  of  the 
trial,  that  in  all  cases  of  this  nature  it  is  necessary  for  the 
plaintiff  to  prove  a  demand  of  the  exact  sum,  which  he 
avers  in  his  replication  to  be  due,  and  I  am  of  the  same 
opinion  still.  It  is  true,  that  where  there  is  a  demand  of 
the  whole  original  debt,  and  a  subsequent  part  payment  is 
made,  if  a  tender  of  the  residue  were  to  be  held  good,  tlie 
plaintiff  could  never  protect  himself,  and  would  be  placed 
in  circumstances  of  disadvantage.  But  that  case  does  not 
apply  here.  The  sum  demanded  here  was  10/.  45.;  and 
even  supposing  that  demand  capable,  on  general  principles, 
of  including  the  sum  tendered,  stiU  it  could  not  do  so  iu 
this  case,  because  ?/•  was  actually  paid,  leaving  only  3/.  45* 
remaining  as  the  balance  between  that  payment  and  the  de- 
mand ;  whereas  the  sum  tendered  by  the  defendant's  pleai 
and  alleged  to  be  still  due  by  the  plaintiff's  replication,  was 

(a)  1  Eiip.  Rep.  115.  {h)  3  T.  R.  683. 
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1822.       4/.  79. 6d.,  M^hicfa,  together  with  the  sum  paid,  would  make 

^J^^^''^      up  a  larger  Hum  than  that  origmally  demanded.    But  there 

«.  aj^pears  to  me  to  be  no  case  which  will  sanction  us  in  hold- 

ORirnTui.   jj^  ^j^^^  ^  dttnand  6f  the  larger  sum  is  a  demand  also  of 

die  smriler,  tmd  as  honesty  and  justice  are  manifestly  on  the 

side  of  the  defendant,  there  is  no  possible  reason  why  we 

should  g6  but  of  our  course  to  favour  such  an  action  as 

Ass* 

Batley,  Jir— If  the  replication  in  ,lhis  case  had  been 
so  framed  as  to  enable  the  plaintiff  to  apply  hb  demand  to 
audi  a  portion  of  die  4/.  7s.  6d.  tendered,  as  would  have 
made  the  balance  of  the  10/»  4i.  after  dedncting  the  ?/.  paid 
on  account,  that  issue  might  have  been  found  for  the  plain- 
tiff. But  in  die  present  Akpe  of  the  issue  the  plaintiff  has 
undertaken  to  pi^ve  that  winch,  as  it  has  turned  out,  he  is 
incapable  of  promgy  nameljr,  a  demand  of  die  sum  pleaded 
to  be  tendered,  4/.  78.  6s. ;  and,  haviog  so  undertaken,  he  was 
bound  to  give  evidence  to  that  effect.  It  was  impossible 
he  could  do  this,  because,  in  fact,  no  more  than  3/«  4«.  re- 
mained due,  and  I  am  clearly  of  opinion  with  his  Lordship, 
diat  a  demand  of  the  original  debt  is  not,  after  a  put  pay- 
ment, a  good  demand  of  the  smaller  debt  or  balance;  there 
must  be  a  dema^  of  the  specific  sum  due.  With  regard 
to  a  tender  it  is  otherwise ;  biit  that  stands  upon  different 
principles,  and  can  work  no  disadvantage  to  the  creditor. 
I  think  the  verdict  was  quite  consistent  with  the  justice  of 
the  case. 

HoLROYD,  J.«-I  am  entirely  of  the  same  opinion.  The 
plaintiff  has  failed  to  prove  the  issue,  which  his  replication 
made  it  his  duty  to  prove.  Here  never  was  any  demand 
of  the  sum  tendered,  and  a  previous  demand  of  a  larger 
sum  cannot  support  the  replication  in  this  case. 

Best,  J.  concurred. 

Rule  refused. 
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1822. 


Gabbutt  and  Others  v.  Watson.  iStT%6. 


jA-SSUMPSIT  for  the  value  of  a  quantity  of  flour  sold  A  parol 

by  the  plaintiff  to  the   defendant.     Plea>  non-assumpsit,  nle  of  soo 

At  the  trial  before  Holroyd,  },,  at  the  last  Assizes  for  the  T^^^^ 

County  of  York,  it  appeared  in  evidence^  that  the  plaintiffs  paired  and 

-     /»  .11    .     -r,    •  «.  ;   1       .       shipped  by  a 

were  owners  of  certam  flour  mills  m  Yorkshref  and  the  de-  certain  day/' 

fendant  a  merchant  at  Sunderland.  An  agent  of  the  plain-  17^ action  of 
tiff  being  at  Sunderland^  the  defendant  contracted  with  him  the^tntcof 
by  parol  for  the  sale  of  300  sacks  of  flour,  not  then  ground, 
**  to  be  prepared  and  shipped"  by  a  certain  day.  In  pur- 
suance of  the  contract,  the  plaintiffs  prepared  an  hundred 
sacks  and  forwarded  them  to  the  defendant,  but  not  arriving 
at  the  time  stipulated  he  refused  to  abide  by  the  contract. 
The  question  at  the  trial  was,  whether  this  was  a  case  within 
the  statute  of  frauds,  £9  Car.  2.  c.  3.  s.  17 ;  and  the  learned 
Judge  being  of  opinion,  that  the  contract  was  within  that 
statute,  directed  the  plaintiffs  to  be  nonsuited,  with  liberty 
to  move  to  enter  a  verdict  for  25/.,  a  sum  agreed  upon  by 
both  parties,  if  the  Court  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  recover. 

Scarlett  now  moved  accordingly.  Thb  case  is  not  within 
the  statute,  and  falls  within  the  range  of  a  class  of  cases  de- 
cided upon  the  17th  section  of  29  Car.  2.  c.  3.  The  sta- 
tute extends  to  executory  contracts,  and  there  is  a  distinc- 
tion between  contracts  where  the  thing  contracted  for  is  ca- 
pable of  being  delivered  at  the  time  of  the  contract,  and 
those  where  it  is  requisite  that  something  should  be  done  in 
order  to  put  the  thing  into  the  state  in  which  it  is  to  be  de- 
livered according  to  the  contract.  The  former  have  been 
holden  to  be  within  the  statute,  the  latter  not.  This  case  is 
of  the  latter  description.    The  leading  case  upon  this  sub- 
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ject  is  Tofvers  v.  Osborne  (a),  where  the  defendant  bespoke 
a  chariot,  and  when  made  refused  to  take  it ;  and  in  an 
action  for  the  value,  Prait,  C.  J.,  held  the  case  not  to  be 
within  the  statute.    This  case  was  followed  up  by  Clayton 
V.  Andrews  (6),  which  is  in  point.    There  the  contract  was 
for  the  delivery  of  one  load  and  a  half  of  wheat,  within 
three  weeks  or  a  month  from  the  time  of  the  agreement,  it 
being  understood  that  the  wheat  was  then  unthrashed ;  and 
it  was  held,  that  the  agreement  was  not  within  the  statute. 
The  case  of  Groces  v.  BmcA(c)  went  upon  the  same  prin- 
ciple.   The  present  case  is  distinguishable  from  Rondeau  v. 
Wyati  (jd),  because  there  the  flour  was  in  an  actual  state  of 
preparation  at  the  time  of  the  agreement ;  whereas  here  the 
subject-matter  of  the  contract  was  not  in  existence  at  the 
time  it  was  entered  into,  except  in  the  shape  of  unground 
com,  and  the  plaintiff  could  not  complete  the  contract  until 
the  com  was  ground.     If  the  parties  know  at  the  time  the 
contract  is  entered  into,  that  the  subject  of  it  is  not  then  in 
a  state  of  delivery,  that  is  an  additional  reason  for  taking 
the  case  out  of  the  statute.    That  circumstance  exists  in 
this^case,   and  therefore  the  question  must  be  governed  by 
the  decided  authorities.     Is  not  this  a  contract  for  the  sale 
of  goods,  and  for  work,  and  labour,   and  materials  found  i 
If  so,  the  case  is  not  within  the  statute.     It  is  undoubtedly 
to  be  lamented,   that   these  nice  distinctions  should  arise 
upon  a  statute  so  wholesome  in  its  provisions,  and  certainly 
the  case  of  Towers  v.  Osborne,  is  for  this  reason  not  entitled 
to  much  approbatioa 


Abbott,  C.  J. — I  think  this  case  is  distinguishable  from 
Towers  v.  Osborne.  That,  undoubtedly,  is  an  extreme  case, 
and  goes  to  the  utmost  verge  of  the  statute.  Although  I 
might  feel  inclined  to  follow  it  as  a  precedent  in  a  case  ex- 
actly like  it,  I  am  by  no  means  disposed  to  extend  it  to  a 


(a)  1  Str.  506. 
(6)  4  Burr.  2101. 


(c)  3  M.  Sc  S.  178. 
((()  2  H.  Bl.  63. 
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case  in  the  slightest  degree  dissimilar.  That  was  the  case  of 
a  person  ordering  a  chariot  to  be  made  for  him,  and  but  for 
that  order  it  might  never  have  been  made.  It  did  not  exist 
at  the  time  the  order  was  given,  and  but  for  the  order  it 
might  never  have  existed.  In  this  case,  whether  there  had 
been  any  order  or  notby  the  defendant  to  prepare  the  flour, 
the  com  would  probably  be  made  into  flour  and  sold  as 
such.  That  is  a  nice  distinction  undoubtedly,  but,  I  think, 
we  ought  not  to  extend  the  case  of  Towers  v.  Osbf^rne  be- 
yond a  case  precisely  similar.  1  am  of  opinion,  that  this  is 
a  case  within  the  statute. 


22i 

1B22. 

Gar  BUTT 

and  Others 

V. 
WATiOll. 


Bayley,  J. — I  have  no  doubt  that  this  is  a  case  within 
the  spirit  and  meaning,  as  well  as  within  the  words  of  the 
statute  of  frauds.    The  case  which  comes  nearest  to  it  is 
that  of  Clayton  v.  Andrews  (a),  which  was  a  contract  for 
the  delivery  of  wheat,  at  that  time  beii^  unthrasfaed.    The 
Court  there  held,  that  the  statute  did  not  apply,  and  the 
foundation  of  their  decision  was,  that  the  goods  could  not. 
be  delivered  immediately  in  the  state  in  which  they  were  to 
be  delivered;  but,  I  think,  that -case  was  corrected  by  the 
'  subsequent  case  oi  Rondeau  v.  Wyatt  (Jb).    That  was  a  con- 
tract for  the  sale  and  delivery  of  flour,  as  in  this  case.     It 
was  a  verbal  agreement,  to  sell  and  deliver  so  many  sacks  of 
flour  to  the  plaintifi^,  to  be  put  in  sacks,  which  the  plaintiff 
was  to  send  to  the  defendant's  mill,  and  shipped  on  board 
vessels  to  be  provided  by  the  plaintiff*,  for  the  purpose  of 
exportation.    The  Court  were  of  opinion  that  the  contract 
was  within  the  statute  and  void,  because  the  requisites  of  the 
statute  had  not  becin  complied  with.     Here,  also,  the  con- 
tract was  for  the  sale  and  delivery  of  flour,  and  whether  the 
flour  should  be  afterwards  ground  by  the  plaintiff*  who  was 
to  deliver  it,  or  to  be  bought  by  him  in  a  ground  state,  was 
quite  immaterial  for  the  purpose  of  the  contract,  inasmuch 
as  all  that  the  defendant  stipulated  for  was  to  have  the  goods 


(a)  4Barr.  2101. 


(6)  2  H.  Bl.  63. 
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supplied  to  him  ;  and  on  that  ground,  it  appears  to  me,  that 
this  case  is  within  the  words,  and  certainly  within  the  spirit 
and  meaning  of  the  statute  of  frauds. 

HoLROYl>,  J. — 1  am  of  the  same  opinion.  It  appears 
to  me,  that  this  was  a  contract  for  the  sale  of  goods  within 
the  spirit  and  meaning  of  the  words  of  the  statute.  The 
case  of  Clayton  v.  Jndrews  (a),  seems  to  be  against  this, 
but  I  cannot  subscribe  to  the  doctrine  of  that  case.  I  think 
we  ought  not  to  grant  the  rule. 


Best,  J. — ^This  is  purely  a  contract  for  the  sale  of  goods. 
It  is  absurd  to  consider  it  as  a  contract  for  the  sale  of  flour, 
and  for  so  much  work  and  labour  to  be  performed  for  the 
defendant.  It  is  no  more  than  a  contract  for  the  sale  of  so 
much  flour,  the  plaintiff  undertaking  to  put  it  into  that  con- 
dition in  which  he  contracts  to  sell  it.  This  is  purely  a  con- 
tract for  the  sale  and  delivery  of  goods,  and  that  beii^  so, 

it  is  within  the  statute. 

Rule  refused. 

(a)  4  purr.  2101. 


Friiaf, 
Afril  86. 


The  Kino  v.  Elizabeth  Harpdb. 


^^^•"^A^'te*  JL  HE  defendant  was  brought  up  by  habeas  carpus  to  be 
tnte,  1  Geo.  4.  discharged  from,  a  commitment  by  one  Justice,  to  Hereford' 
fully  and  mii-    ^hire  House  of  Correction,  under  1  Geo.  4.  c.  56.    ''  An  act 

llcioutly  to 

carry  away'' 

a  post  or  pale,  unless  the  party  charged  has  wilfully  or  maliciously  commuted  the  damage^ 

iiynry,  or  spoil  alleged.    Therefore,  where  a  defendant  charged  with  cutting,  spoiling, 

and  taking  and  carrying  away  a  post  out  of  a  fence,  was  committed  for  wmmUf  and 

walieiouily  earrying  the  same  away,  only :  Held,  that  the  commitmeiit  was  bad,  and  the 

defendant  entitled  to  be  discharged. 

Justices,  under  the  same  statute,  may  award  satisfaction  for  a  malicious  injuiy  to  the 
amount  of  51.,  but  in  each  case  the  extent  of  the  injury  is  to  be  ascertained  by  the 
Justice,  and  compensation  awarded  only  in  proportion  to  the  injury  proved. 

A  commitment  in  execution  need  not  recite  the  title  of  the  statute  on  which  the  pro- 
ceeding is  founded. 


TheKiii« 

V. 
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for  die  Bummary  puiushment  in  certain  caaes^  of  persons  19^ 
wilfully  or  maliciously  damagii^  or  committing  trespasses 
on  public  or  private  property  ;"  which  enacts,  *^  diat  if.  any 
penon  or  perBons  siaU  wilfully  or  malidoudy  do  or  commit  ^^b^** 
any  damage  to  any  building,  &c.  and  be  thereof  convicted  be* 
Core  any  Justice^  he,  &c.  shall  forfeit  and  pay  to  the  person 
or  peisons  aggrievedi  such  a  sum  of  money  as  shall  appear 
to  the  Justice  to  be  a  reasonable  satisfaction  and  compensa* 
tion  for  the  damage  committed,  not  exceeding  in  any  case 
the  sum  of  5L,  wliich  sum  shall  be  paid,  fitc. ;  and  in  default 
of  paying  die  same  shall  be  committed  to  die  common  gaol 
or  house  of  correction,  for  any  time  not  exceeding  diree 
months,  unless  the  same  is  sooner  paid."  The  defendant  had 
been  committed  under  a  warrant,  reciting,  **  that  one  Mat-^ 
thias  Price  had  made  complaint  to  the  Justice,  that  he  had 
lost  a  post  or  pale  out  of  his  fence,  and  that  he  had  cause 
to  suspect,  knd  did  suspect,  that  EUxiAeth  Harpur^  on 
whose  premises  the  same  was  found,  did  cut,  fpoii,  and  'take 
and  carry  away  the  same  ;  and  that  whereas  the  said  Elizas 
beih  Harpur  did,  on,  8cc.  appear  before  the  Justice,  and  not 
giving  the  Justice  any  satisfactory  account,  how  she  came  by 
the  post,  nor  producing  the  party  of  whom  she  bought  it, 
nor  any  crediUe  witness  to  testify  the  sale,  she  was,  there- 
fore, by  him  committed  '  for  wilfully  and  maliciously  carry* 
ing  away  the  same,'  and  was  adjudged  to  pay  the  sum  of 
5^,  and  in  default  of  payment  was  committed  for  three 
calendar  mondis,  there  to  be  kept  to  hard  labour,  unless  die 
said  sum  of  5L  was  sooner  paid."  An  affidavit  was  pro- 
duced on  behalf  of  the  defendant,  denying  that  she  had  cut 
or  spoiled  the  post  in  question,  and  statbg  her  entire  inno- 
cence of  the  charge  imputed. 

Pearson  objected,  on  behalf  of  the  defendant,  that  there 
was  no  offence  widiin  the  I  Geo.  4,  nor  within  any  other 
sutute,  stated  on  the  face  of  the  commitment.  The  offence 
described  in  the  act  is  the  wilfuUy  or  maliciously  doing  or 
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1828«       soil.    The  act  of  trvipats  compkuned  of  and  proved,  vnm 
^^^^^^      in  cutting  through  the  dam  by  the  defendants  in  order  to 
V*  let  oJET  the  water,  which  in  a  w^  season  had  accumulated  and 

overflowed  the  country.  The  question  at  the  trial  was  as 
to  the  form  of  the  action,  it  being:  contended,  ^t  the  plab- 
tiffs  could  not  maintain  trespass,  and-  that  if  th^  had  any 
remedy  it  was  in  case.  But  the  learned  Judge  was  of 
opinion  that  trespass  would  lie,  and  the  plaintifis  had  a 
verdicti 

TaeUtfy  Seqt.  now  moi^  for  a  rule  nisi  to^  enter  a  non^ 
suity  and  made  two  points.  First,  the  plaintifFs  have  no 
interest  in  the  soil  to  enable  them  to  maintain  trespass ;  and 
second,  supposing  them  to  have  a  qualified  interest,  the  re* 
medy  is  in  case.  As  to  the  first,  it  is  clear  that  the  plain- 
tiffs have  no  interest  whatever  in  the  soil  where  the  dam  was 
erected.  The  materials  of  which  the  dam  was  composed 
were  brought  to  the  spot,  and  though  the  plaintiffs  had  a 
property  in  tliose  materials,  yet  still  it  can  only  be  consi- 
dered a»  a  personal  property,  severed -and  distinct  from  a 
property  in  the  soil.  But  supposing  the  plaintiffs  to  have 
possession  of  the  spot  in  queatipn,  still  it  is  not  such  a  pos- 
session as  will  enable  them  to  maintain  trespass,  for  they 
are  mere  contractors,  employed  by  a  company  to  perform 
certain  work  and  labour,  and  they  have  no  interest  whatever 
in  the  soil.  If  trespass  can  be  sustained,  it  must  be  at  the 
suit  of  the  owner  of  the  soil,  and  not  at  the  suit  of  the  plain- 
tiffs, who  must  be  treated  merely  as  servants.  If  the  plain- 
tiffs could  be  considered  as  tenants  by  sufferance,  it  is  laid 
down  in  Bac:  Abr.  tit.  Trespais,  3,  Fiizh.  Tres.  pi.  10^  that 
a  tenant  by  sufferance  cannot  maintain  trespass,  and  there- 
fore, in  that  point  of  view,  the  action  would  not  lie  at  the 
suit  of  the  plaintifls.  But  these  persons  have  not  even  a 
possession  of  the  soil  to  enable  them  to  sue  in  trespass.  It 
may  be  true,  that  the  materials  of  which  Ae  dam  was  com- 
posed belong  to  them^  but  after  A^  became  connected  with 
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the  soil,  and  as  it  were  imitcd  to  the  spot  on  which  the  dam 
was  erected,  they  became  for  all  purposes  the  property  ef 
the  owner  of  the  soii^  and  could  not  be  treated  as  the 
property  of  the  plamtiflb  unless  they  remained  severed 
chattels.  [Boy^qy,  J* — Suppose,  instead  of  earth  rammed 
down,  the  dam  was  composed  of  flood-gates^^-whose  pro- 
perty would  they  be  ?]  The  defendants  are  not  called  upon 
to  answer  that,  but  it  may  be  answered  by  vfbsLt  appears 
certainly  to  be  rather  a  subtle  distinction  between,  earth 
forced  into  the  soil  and  a  wall  erected,  as. is  taken  by  CalUs 
on  Semen,  p.  74,  who  makes  this  distinction.  ^  A  wail 
doth  differ  in  point  of  ownership  from  a  bank,  first,  in 
respect  the  material  the  same  is  made  on,  for  a  bfmk  is 
made  ex  ioh  eijundo  qwe  ex  sums  propriis  materiis  st»f 
eaJem  aan  TerrA  sypra  quam  edifieatwr, — but  so  is  not  a 
wall,  &c.  Of  a  bank  the  property  and  ownership  is  his, 
whose  grounds  ac^oin  thereto/'  Admitting,  however,  that 
the  plaintiffs  are  the  owners  of  the  materials,  still,  as  diey 
become  connected  \<{^th  and  coalesce  with  the  soil,  the  plain- 
tiffs cease  to  have  such  a  property  in  them  as  to  enable  them 
to  mvntain  trespass.  In  the  case  of  The  Duke  of  New- 
castle v.  Clark  {a),  a  point  somewhat  similar  to  this  arose, 
and  thore  it  was  held,  that  commissioners  of  sewers  cannot 
maintain  trespass  against  the  commissioners  of  a  harboor, 
for  breaking  down  a  wall  or  dam  erected  by  the  former,  as 
such  commissioners,  across  a  navigable  river,  as  tfie  autho- 
rity to  be  exerdsed  by  them  on  behalf  of  the  public  does 
not  vest  in  them  such  a  property  or  possessory  interest  as 
will  enable  them  to  maintain  such  an  action.  For  these 
reasons  it  appears  clear,  that  the  plaintiffs  cannot  maintain 
trespass.  Secondly,  then,  if  they  have  any  remedy,  it  is  in 
case,  for  destroying  the  materials  of  which  the  dam  is  com- 
posed. They  might  maintain  that  form  of  action,  but  as 
they  have  mistaken  their  remedy,  a  nonsuit  must  be  en- 
tered. 

(a)  2  J.  B.  Moore,  666, 
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1822.  Abbott,  C.  J.— There  is  no  doubt  that  the  materiab  of 

^hich  the  dam  was  composed  belonged  to  the  plaintiffs 


Dyson 


V.  The  dam  is  erected  by  them  for  a  temporary  purpose,  and 

they  have  possession  of  the  soil  upon  whic^h  it  is  erected. 
Hieir  possession  for  the  purpose  of  erecting  the  dam  is 
such  as  will  enable  them  to  maintain  trespass  against  a 
wrong  doer.  The  case  of  Wekli  v.  Nash  (o),  is  a  much 
stronger  case'  than  this.  There,  posts  and  raib  had  been 
put  upon  the  land  by  the  plaintiff  against  the  consent  of  the 
owner  of  the  soil,  and  it  was  held;  that  the  defendant  could 
not  justify  the  act  of  cutting  them  down,  no  question  being 
raised  as  to  the  property  remainmg  in  the  plaintiff.  In  this 
case,  the  dam  is  erected  with  the  consent  of  the  owner  of^ 
the  land,  the  property  of  the  dam  is  in  the  plaintiffs,  it  is 
erected  by  them  at  their  expence,  and  as  against  a  wrong 
.doer  they  certainly  may  maintain  trespass.  1  veiy  much 
doubt  whether  the  plabtifis  would  have  any  remedy  in 
case. 

Bayley,  J.— I  also  doubt  very  much  whether  an  action 
on  the  case  could  be  maintained  in  this  instance.  As  far 
as  I  can  judge  at  present,  I  think,  it  could  not.  What  would 
be  the  foundation  of  such  an  action  ?  Why,  it  must  be, 
that  the  plaintiffs  had  some  interest  in  the  dam  in  question. 
What  interest  less  than  the  absolute  interest  in  the  ptopeny 
had  the  plamtiffs  in  this  dam  i  To  maintain  an  action  on 
the  case,  it  must  be  shewn  that  the  plaintiffs  had  something 
less  than  the  absolute  property.  For  an  immediate  injury  to 
the  property  in  possession,  case  is  not  the  proper  remedy, 
and  trespass  is  the  only  remedy.  In  this  case  the  plaintiffs 
had  an  interest  in  the  dam,  and  it  seems  to  me  the  complete 
and  not  the  partial  interest.  They  had  the  actual  dominion 
over  the  property,  exclusive  of  the  rights  of  other  persons. 
I  am  of  opinion,  therefore,  that  as  the  plaintiffs  had  in  Ais 

(a)8EMt,394. 
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instance  the  property  in  the  dam,  necessary  to  maintab 
trespass,  this  rule  must  be  refused. 

HOLBOYD,  J. — I  am  of  the  same  opinion.  Trespass 
wasithe  proper  action  for  the  injury  complained  of  in  this 
case.  The  plaintiffs  were  the  owners  and  occupiers  of  the 
land  for  a  special  purpose,  and  so  long  as  that  special  pur- 
pose continued,  and  so  long  as  they  had  the  possesion,  they 
had  a  right  to  maintain  trespass  against  a  wrong  doer. 
They  had  both  the  property  and  the  possession  in  thb  in-» 
stance.  Even  in  the  case  where  a  party  has  the  possession 
pnly,  without  the  legal  property,  it  is  held,  that  trespass 
«  will  lie.  In  fVelch  v.  NasI^,  this  general  proposition  was 
established,  tbat  a  person  who  is  m  possession,  rightfully 
or  wrongfully^  h^  a  right  to  maintain  an  action  of  trespass 
against  a  m^e  wrong  doer,  and  that  the  Court  cannot  enter 
into  the  question^  whether  the  possession  is  rightful  or 
wrongful.  On  this  ground,  I  think,  the  pkintiffs  are  en- 
titled to  retam  the  terdict.  ^ 

Best,  J. — ^In  this  case  the  owner  of  the  land  consents 
that  the  plaintiffs  shall  have  possession  of  this  part  of  the 
soil  for  the  purpose  of  puttmg  down  certain  materials  to 
fonn  a  dam.  The  materials  belong  to  the  plaintiffs,  and  the 
possession  is  in  them,  and  I  have  no  doubt  that  they  can 
'maintain  nothing  but  trespass  for  the  alleged  injury. 

Rule  refused  (a), 
(a)  Vide  Harriion  v.  Parker,  ^East,  US. 


VOL.  I. 
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April  26. 

Where  in  an  OaSE  for  a  libel  publbhed  upoto  die  plaistiff,  contained 
HbeUhf^eeU.  !»  &  ^o^^  entitled  I%e  Book  of  Wonden.  The  declaration, 
Ihit^the^d^*^'  after  setting  forth  the  usual  matter  of  inducement,  and 
fendant  had  stating,  that  plaintiff  had  nerer  been  willing  by  coinipt 
ivritten,  and  Aieans  to  procure  and  accept  of  a  seat  in  the  Commons 
EbdloM^mat-*  House  of  Parliament,  and  had  never  in  any  writing,  or  othep- 
ter,  and  it  ap-  ^ise,  laid  it  down  as  a  maxim,  or  asserted,-  that  it  is  neces* 
peared,  from  •    /.  i   .        .  •  i.   ••  ^ 

the  libel  itseir,  sary,  m  nghting  the  eyemy,  to  make  use  of  the  arms  of  eren 

fendanfhad      despicable  and  detestaUe  men,  proceeded  to  allege,  that 
^c^ T^^^'      ^^ defendant,  wickedly  and  maliciously  intending  to  inpire 
oUier  work,      plaintiff  in  his  good  name,  and  to  bring  him  into  public  dia* 
tnatter  was       repute,  did  compose,  write,  and  publish,  a  fidse  and  soanr 
which  were       ^ous  libel,  containing  the  matter  foUowmg,  of  and  con- 
omitted  in  tbe^  cerning  plaintiff^ — **  Many  well-intentioned   persons  have 
Held,  that  the  expressed  their   surprise   that   the  "  Enlightener*'   should 
fatal,  inasmoch  ^^^  ^^°  willing  to  accept  of  a  seat  in  corruption's  den, 
the^'ifbei  d'*  ^  (^^^^g  thereby  the  Commons  House  of  Parliament)  pur- 
dared  npon      chased  with  the  bank  notes  of  a  man  whose  *'  incapacity 
from  that  pro-  ^^^  baseness,'^  he  had  so  powerfully  exposed.    To  convince 
dence  ""  *'*'     *"^^  persons,  that  this  line  of  conduct  was  strictly  patriotic, 
we  have  only  to  assure  them,  that  in  so  doing,  he  was  walk- 
ing in  the  footsteps  of  that  "  venerable  veteran,**  (meaning 
plaintiff)  whose  *'  creecl  is  the  criterion  of  excellence,''  and 
who,  in  an  article  of  that  creed,  has  laid  it  down  as  a  maxim, 
"  that  we  mmt,  in  fighting  the   enemy,  not  reject  the  use 
of  the  arms  of  even  despicable  and  detestable  men."    The 
declaration  concluded  with  averring  mjury  to  plaintiff's  good 
name,  &c.,  by  means  of  the  libellous  matter  above  set  forth. 
The  defendant  pleaded  Not  Guilty. 

^  At  the  trial  before  Abbott,  C.  J.,  at  the  Middlesex  Sittings 
after  last  Term,  it  appeared  that  the  libellous  matter  com- 
plained of  was  contained  in  a  pamfAlet  entitled  TAe  Book 
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cf  Wonders,  written  for  the  purpose  of  attacking  Mr.  Cob-  .  1822. 
bett's  political  oonsiatency.  The  text  of  that  work,  quoted  ^^^)!^bx 
jfrom  a  publication  of  Mr.  Cobbeit,  a  narrative  of  an  inter- 
view with  Sir  Francis  Burdett,  in  which  the  former  was 
stated  to  have  required  that  the  latter  should,  out  of  his  own 
purse,  furnish  the  means  of  faciiitating  the  entrance  of 
Mr.  Hwid  and  Mr.  Cobbeit  into  the  House  of  Gmunons; 
and  at  the  bottom  of  the  page  was  printed,  m  t^e  form  of  a 
note  to  the  text,  the  following  paragragh,  which  was  the 
subject  of  the  action,  and  which  was  read  in  evidence  to 
support  the  declaration :-~« 

**  Many  well-intentioned  persons  have  expressed  Aeir  sur- 
prise, that  the  "  Enlightener*'  should  have  been  willing  to 
accept  of  a  seat  in  corruption's  den,  purchased  with  the 
bank  notes  of  a  man  '*  whose  incapacity  and  baseness"  he 
had  so  powerfully  exposed.  To  convince  such  persons 
that  this  line  of  conduct  was  strictly  patriotic,  we  have  only 
to  assure  them,  that  in  so  doing,  he  was  walking  in  die  foot- 
steps of  that ''  venerable  veteran"  whose  **  Creed  is  the  cri- 
terion of  excellence/'  [see  No.  195.]  and  who,  in  an  article 
of  that  creed,  has  laid  it  down  as  a  maxim,  ''that  we  must, 
in  fighting  the  enemy,  not  reject  the  use  of  the  arms 
of  even  despicable  and  detestable  men."  Cobbett,  v.  32, 
p.  82  (a). 

Upon  objection  taken,  that  there  was  a  material  variance 
between  the  libellous  matter  set  out  in  the  declaration,  and 
that  read  in  evidence,  inasmuch  as  the  former  omitted  the 
references  given  in  the  latter,  whence  the  offensive  matter 
was  contended-  to  have  been  taken,  the  learned  Judge 
directed  the  plaintiif  to  be  nonsuited. 

(a)  <<  The  EmUghienu''  U  in  « the  Key,*'  in  the  first  page  of  The  Book 
Pt  HVnderf ,  declared  to  be  Mr.  CMiii  \  The  "  venerable  Tetetan*'  is,  by 
the  reference  to  '<  No.  195,'f  shewn  to  be  tlie  plaintiff,  and  tlie  reference 
to  <'C«66ffCr,  V.  Si,  p.  8S,"  shewn  to  be  to  Vol  S«,  of  Co6M<'«  PqU^M 

q2 
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Denmati,  C.  S.,  now  moved  for  a  rule  nisi,  to  set  amde 
the  nonsuit  and  obtain  a  new  trial,  and  contended,  that  theie 
«•  was  no  material  variance,  for,  supposing  the  defendant  to 

have  quoted  the  libellous  matter  from  another  aullior,  and 
to  have  given  references  to  that  author,  still,  as.  the  defend-^ 
ant  had  adopted  the  matter  as  his  own,  and  had  himself- 
reiterated  the  slander,  he  was  liable  in  liiis  action«  He 
cited  Bell  v.  Byrne  {a),  and  Tabari  v.  Tipper  (6),  as  au- 
thorities. 

Abbott,  C.  J.— I  thought  at  the  trial,  and  I  am  stiU  of 
the  same  opinion,  that  the  meaning  of  the  paragraph  which 
was  produced  in  evidence  in  support  of  the  phunUfTs  de- 
claration was  different  from  that  set  out  m  the  pleadiqgv, 
and  that  diere  was  a  clear  variance*  The  paragraph  set  out 
in  the  declaration  is  this : — *'  Many  well-intentioned  persona 
have  expressed  dieir  surprise  that  the  Enlightener  should 
have  been  willing  to  accept  of  a  seat  in  corruption's  den» 
purchased  with  the  bank  notes  of  a  person  whose  incapacity 
and  baseness  he  had  so  powerfully  exposed.  To  convince 
such  persons,  that  this  tijoe  of  conduct  was  strictly  patriotic, 
we  have  only  to  assure  them,  that  in  so  doing,  be  was  walk- 
ing in  the  footsteps  of  that  venerable-  veteran,  whose  creed 
is 'the  criterion  of  excellence,  and  who,  in  an  article  of  that 
creed,  has  laid  it  down  as  a  maxim,  that  we  must,  in  jfighting 
the  enemy,  not  reject  the. use  of  the  arms  of  even  despicable 
and  detestable  men."  Reading  the  paragraph  thus  set  out,  I 
cannot  ui^derstand  it  in  any  other  w^iy  than  as  representing, 
that  the  defendant  has  hira^lf  asserted  <'  that  the  plaintiff *8 
creed  is  the  criterion  of  excellence,"  and,  that  as  a  maxim  of 
that  creed  *'  we  must,  in  fighting  the  enemy,  not  reject  the 
use  of  the  arms  of  even  despicable  and  detestable  men.'*- 
But  when  I  look  to  the  paragraph  itself  in  the  printed  pub- 
lication, I  find  the  reference,  "  See  No.  195,"  following  the 
words  "  whose  creed  is  the  criterion   of  excellence,'*  and 

(c)  6  East,  5o4.  .  W  i  Campb.  S50. 
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feoking  also  to  the  reference  at  the  end  of  the  paragraph,  181S2. 
'*  CMMy  V.  32,  p.  82/'  and  seeing  that  the  professed 
object  of  the  paragraph  is  to  expose  the  supposed  incon- 
sistencies bf  Mr.  Cobbettj  I  can  only  understand  the  para- 
graph as  meaning  to  shew  that  he  is  walking  in  the  foot- 
steps of  the  venerable  veteran,  whose  creed  Mr.  Cobbett  has 
asserted  to  be  tfie  criterion  of  excellence,  and  who,  in  an 
article  of  that  creed,  as  Mr.  Cobbett  has  asserted,  has  laid 
It  down  as  a  maxim,  that  we  must,  in  fighting  the  enepny,  not 
reject  the  ^se  of  the  arms  of  even  despicable  and  detestable 
men.  That  is  the  plain  meaning  and  effect  of  these  words, 
and  therefore,  I  think,  it  is  substantially  different  from 
)he  meauiog  attributed  to  thefn  in  the  declaration* 

Baylev,  J. — ^I  think  the  cases  of  Tabart  v.  Tipper  and 
BeU  V.  Byrne,  are  authorities  against  this  application. 
Where  the  omission  of  a  word  does  not  vary  the  sense  of 
the  matter  alleged  to  be  libellous,  the  variance  is  not  fatal ; 
but  if  the  sense  be  varied,  it  is  otherwise.  The  case  of 
Bell  V.  Byrne  established  this,  that  if  in  the  statement  of 
the  libel  in  the  declaration,  the  libellous  matter  b  set  out  as 
the  assertion  of  the  writer,  and  upon  looking  at  the  libel 
itself,  it  appears  upon  the  face  of  it,  not  to  be  the  assertion 
of  the  writer  himself  but  of  some  other  person,  the  variance 
becomes  fatal.  In  this  case  there  is,  beyond  all  doubt,  the 
omission  of  two  particular  parts  of  the  paragraph,  namely, 
the  references,  "  No.  195,"  and  *'  Cobbett,  v.  32,  p.  SS." 
These  omissions  vary  the  sense  of  what  is  set  out  in  the  de- 
claration, where  the  libellous  matter  is  alleged  to  be  the 
assertion  of  the  writer  of  the  Book  of  Wonders,  Mfhereas, 
when  the  printed  publication  is  produced,  it  appears  not  to 
j>e  the  assertion  of  the  writer,  but  the  assertion  of  Mr.  Co6- 
bett,  so  that  there  is  a  great  difference  between  the  one  and 
Ihe  other.  The  writer  of  the  book  gives  the  reader  refer- 
ences  to  the  places  whence  he  takes  the  offensive  matter, 
thereby  clearly  importing,  that  the  assertion  is  not  his  own 
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1822.        but  that  of  some  other  person.    There  b  an  end'dierefort 
Ca^rigbt   ^f  ^^  question,  and  the  variance  is  fatal.    This  is  not  an 
„   ^-  omission  of  an  immaterial  word,  but  a  material  alteration  of 

the  sense  of  the  passage  by  the  omission* 

HoLKOTO,  J.  was  of  the  same  opinion  (a): 
(a)  Bist^  J«  was  absent  at  Chambers. 


SatnrdiUf,      Freeman  and  Others  v.  The  East  India  Company* 
AprU  tr. 

the  master  of    JL  ROVER    fw    certain   chests    of  indigo.    Plea,    Not 

u  wmpTiSS    <5uilty,  and  issue  joined.    At  the  trial  before  Abbott,  C.  J. 

wredcedina     ^t  the'jLondtm  Sittings  after  last  Term,  &e  Jury  found  for 
foreign  port,       ,        ,  .    .«,       ' 
has  no  power     the  pluntirol. 
of  seUing  goods 
OB  freij^^ 

wJ^k  Sie^      A  vessel  called  tiie  Cerberus  having  taken  in  a  cargo  on 

there  is  an  ab-  freight,  on   a  voyage  from  Calcutta  to  England,  part  of 
solute  neces-         , .  ,  -       ,     -    i       .    ,.        .  •  .  ^      J 

sity  for  sach      which  consisted  of  the   mdigo  m  question,  the  property  ot 

riLierdioogh  *®  plaintiffs,  was  completely  wrecked  at  the  Cape  of  Good 

ffmAfitt*9  9nd    Hope.    A  considerable  portion  of  the  goods  was  saved,  and 

overt,  is  not     landed  in  a  wet  state  at  the  Cape.    The  captain,  having 

own^^of  "the^  taken  advice  what  was  best  to  be  done,  under  all  the  cir- 

§ie^ndnct'l»f  ^umstances,  for  the  advantage  of  the  parties  interested  m 

the  vendee        the  cargo,  determined  to  sell  it  by  public  auction.     Inquiry 

ledge  of  the      was  made  as  to  the  London  prices  of  indigo,  and  according 

the'captain's      ^^  ^^  returns  of  the  last  prices  current,  a  public  sale  took 

tlUetoseU.       place  of  the  indigo  in  question  at  the  Custom-housfe.    An 

agent  of  a  London  mercantile  house  became  the  purchaser 

on  their  account,  and  having  paid  for  it,  transhipped  it  to 

this  country ;  and,  on  its  arrival,  it  was  deposited  in  the 

warehouses   of  the  East  India   Company,  where   it  was 

claimed  on    behalf  of  the  plaintiffs,  and  the  defendants 
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Iitvi^g  refused  to  deliver  it  on  demand,  the  present  action        L922. 
Mra»  brought.    The  gnestion  at  the  trial  was,  whether  the     ^IJJ^kmam 
sale  of  the  indigo  by  the  captain  was  valid^and  binding  as         j'* 
agunsl  the  plaintiffs.    Evidence  was  tendered  on  behalf  of   East  India 
the  defendants,  to  shew  that  by  the  law  of  Holland,  pre-     C<>«'^"^- 
vaUing  at  the  Cape  of  Good  Hope,  as  the  sale  took  place 
in  maricet  overt,  it  was  binding  and  conclusive.    The  learned 
Judge  howei^er  was  decidedly  of  opinion,  that  if  there  was 
no  apparent  necessity  for  the  sale  by  the  captain,  he  had 
no  authority  to  make  the  sale,  and  could  not  bind  the  ori- 
ginal owner  of  the  property.    The  Jury  therefore  found 
for  the  plamtiffs. 

Cophy,  S.  G.  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  for  the  plaintiffs  should  not  be  set  aside,  and 
a  new  trial  granted.  The  question  in  this  case  is  one  of 
the  greatest  importance  in  a  commercial  point  of  view,  and 
has  never  yet  been  distinctly  raised  in  a  court  of  common 
law.  The  question^  under  the  circumstances  of  the  case  is, 
whether  the  captain  of  a  vessel,  who,  generally  speaking,  is  to 
be  considered  as  a  mere  carrier,  has  authority  to  exercise  a 
sound  and  honest  discretion  in  the  sale  of  goods  intrusted 
to  his  care,  after  the  vessel  is  comfdetely  wrecked  in  a  fo- 
reign port,  and  having  no  apparent  means  of  transhipping 
them  to  tbdr  original  destination  i  The  proposition  to  be 
made  out  on  t^alf  of  the  defendants  is,  that  the  captain  . 
of  a  ship  has  a  right  to  exercise  his  judgment  and  discretion 
in  snch  a  state  of  things,  and  that  a  bond  fide  sale  ^nder 
such  circumstances  is  valid  and  binding  against  the  original 
owners  of  the  property.  There  is  no  doubt  in  this  case,  in 
point  of  fact,  that  the  vessel  was  completely  wrecked,  and 
tfiat  the  goods  which  were  saved,  with  very  great  difficulty, 
were  to  a  certain  degree  damaged,  and  that  the  sale  took 
place  publicly,  and  without  any  firaud  or  collusion.  Then 
the  question  is,  whether  a  captain  exerqising  the  best  of  his 
judgment,  and  taking  advice  as'  to  what  he  considers  to  be 
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for  the  benefit  of  tbe  parties  interested,  has  a  right  to  did^ 
pose  of  the  cargo,  the  object  of  dier  voyage  having  failed^ 
by  the  complete  destruction  of  the  vessel.    It  cannot  be 
aigued  that  under  ordinary  circumstances  die  captain  ha» 
any  right  to  dispose  of  the  caigo  or  any  |»art  of  it.    Accord-* 
ing  to  the  general  law,  the  captain  is  a  mere  carrier,,  and  is 
bonnd  to  convey  the  goods  to  the  place  of  their  destination 
and  cons^nment.    He  has  nothing  more  than  the  bare  cus^ 
tody  of  the  goods;  but  the  interests  of  commerce  require, 
that  under  particular  circumstances/  he  shall  have  a  ij^t  to 
assume  a  new  charact^,  namely,  that  of  a  supercargo  or 
Agent,  on  behalf  of  the  parties  interested  m  the  goods;  and 
that  if  he  assumes  that  character  fairly,  and  performs  the 
duties  of  it  faithfully,  for  the  benefit  of  the  parties  con- 
cerned, his  acts  done  in  pursuance  of  that  object,  become 
binding  and  effectual.    There  is  no  doubt  there  may.  be 
cases  in  which  he  can  have  no  alternative  but  to  sell,  aa 
where  his  vessel  is  wrecked  upon  a  foreign  coast,  and  he  is 
deprived  of  all  means  of  carrying  the  goods  to  their  destina«> 
tion;  or  where  the  cargo  is  of  such  a  perishable  nature  as 
that  any  detention  from  perils  of  the  sea  renders  it  ex- 
pedient and  necessary  for  the  interests  of  the  parties  concern* 
ed  to  dispose  of  it  to  the  best  advantage.    In  these,  and  like 
cases,  he  is  to  exercise  his  judgment  and  discretion*     Qut 
what  is  contended  for  in  this  case  is,  that  in  all  cases  where 
tbe.  object  of  the  voyage  is  defeated  by  the  destruction  of 
the  vessel  of  which  he  has  the  command,  and  when  his  chfr* 
racter  of  carrier  ceases,  he  becomes  the  agoit  of  the  owners, 
and  has  a  right  to  dispose  of  dieir  property  to  the  best 
advantage,  subject  undoubtedly  to  tbe  ordinary  liabilities  of 
an  agent*    If  this  be  sound  law,  it  is  quite  qlear  that  his 
contracts  for  die  sale  of  such  property  are  binding  upon  the 
owners,  and  therefore  the  purchasers  in  this  instance  have  a 
•good  title  to  the  indigo  in  question.    Tliis  is  certainly  as  me- 
ritorious a  case  as  can  be  brought  before  the  Court,  in  which 
tbe  question  could  be  raised.    Hie  goods  are  unquestion** 
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Mj  damaged  to  a  certain  extent,  and  the  captain  adopts 
the  best  means  witliin  his  power  of  disponng  of  them  to 
advantage.  It  is  admitted,  on  all  hands,  that  the  sale  was 
t&n&fide,  and  for  valuable  consideration.  From  a  state  of 
circumstances  of  which  the  captain  could  have  no  knowledge. 
It  has  turned  out  that  the  indigo  acquired  a  value,  which  in 
a  difierent  state  of  things  it  wouM  not  have  possessed.  By 
the  future  of  crops  in  India,  the  price  of  indigo  in  Eng- 
land rose  rapidly,  and  therefore  it  became  an  object  to  the 
original  consignees  to  get  the  possession  of  the  commodity; 
whereby  they  vrould  acquire  a  greater  profit  than  was  at  first 
contemplated.  The  question  is  now  fairly  raised  before  the 
Court;  and,  in  the  absence  of  direct  authority,  it  must  be 
decided  on  principle.  In  the  case  of  Reidv.  Darby  (a), 
where  the  question  arose  as  to  the  right  of  the  captain  to 
sell  a  ship  which  had  been  condemned  as  unseaworthy^  the 
general  question  now  raised  was  not  decided.  That  case 
was  dbposed  of  upon  some  objection  to  the  terms  of  the 
conveyance  to  the  purchaser.  Since  then,  cases  have  been 
decided ;  holding,  that  the  captam  has  a  right  to  sell  the 
vessel,  exercising  a  fair  and  sound  judgment  where  the  vessel 
is  so  much  damaged  as  not  to  be  worth  repairing.  The 
question  with  respect  to  the  cargo,  however,  has  never  been 
before  the  Court,  and  has  never  been  the  subject  of  judicial 
decision.  But  upon  principle  the  same  discretion  ought  to 
be  exercised  in  the  one  case  as  in  the  other;  for  if  the  cap* 
tain  may  sell  the  ship,  he  may  sell  the  cargo  under  circnm- 
'Stances  of  necessity.  In  the  case  of  a  sale  of  ship,  it  is 
ahrays  a  question  whether  she  is  worth  repairing  by  reason 
of  the  damage  she  has  sustained.  The  same  question  must 
arise  in  a  case  of  this  description,  namely,  whether  the  cargo 
is  not  so  much  damaged  as  not  to  be  worth  the  expence  of 
transhipping.  The  same  aigument  applies  in  both  cases ; 
and  it  is  not  disputed  that  the  cargo  in  this  case  was  da«* 
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mftged  to  a  consideFAle  extmi.  Tbe  case  of  the  Grali* 
t$tdine(fl)  is  an  audiority  to  shew  that  the  master  of  a  ship 
may  hypothecate  his  caigo  on  firei^t  for  repairs  m  a  foreign 
port,  when  the  repairs  are  necessary  for  the  proseculioii  of 
his  voyage.  In  prineiplci  therefore,  the  discretion  wUch 
the  captain  is  allowed  to  exercise  m  such  a  case  ought  to 
be  extended  to  a  case  of  this  nature,  where  the  interests  of 
commerce  reqnire  a  liberal  construction  of  contracts  eo^ 
tared  into  under  circumstances  such  i^  are  stated.  Sound 
policy  requires  that  the  good  faith  of  merchants  should  be 
preserved  inviolate,  and  as  the  conduct  of  the  vendees  in 
this  case  was  perfectly  innocent  and  free  from  impeachment^ 
Ib^  are  entitled  to  that  property  which  they  have  purchased 
at  a  public  sale  and  in  open  market.  Evidence  was  offered 
at  the  trial  to  shew  that  by  die  law  of  Holland,  thb  being 
a  sale  in  market  overt,  it  would  be  completely'  bindings 
even  though  made  without  miy  authority  on  the  part  of  the 
owner.  Fan  Leewwen^s  Commentaries  on  the  Roman  and 
Dutch  Law,  translated  under  the  auspices  of  Sir  jilexander 
Johnston,  first  member  of  his  Majesty's  council  at  Ceylon^ 
s.  3.  p.  128,  contam  a  clear  exposition  of  the  law  of  that 
country,  and  which,  if  acted  upon  here,  would  be  condu^r 
sive  in  the  plaintiff's  favour. 

ABBOTT,  C.  Jd — ^lam  of  opiuion  that  we  ought  not  to 
grant  a  rule  in  this  ^ase.  It  was  contended  at  the  trial,  that 
as  the  ci^tnn  had  acted  honestly  and  bond  fide  in  the  sale 
of  these  goods,  the  contract  must  be  considered  as  bindmg* 
According  to  my  recollection,  the  hones^  of  the  trans* 
fction  was  not  inqieached.  The  case  of  the  OraJtUudim 
was  cited  on  behalf  of  the  defendants,  as  an  authority  to 
shew  that  Sir  WUliam  Scott  had  held  that  the.  master  of  th^ 
vessel  might  hypothecate  his  cargo  for  paying  the  expence 
of  repairs  in  a  foreign  port,  the  repairs  being  necessary  for 
the  prosecution  of  his  voyage.     I  called  th^  attention  of  the 


(a)  3  Robinson*!  Adm.  Rep.  240. 


BAanSB  TXRIH,  TMtKb  OSO.  IV.  /SSO 

Jitiy  to  that  CMC;  ttUiDg  them^  tint  for  the  purpoae  of       1823. 

effecting  the  voyage^  the  master  might  m  a  caie  of  necea-     ^^^^^^^^^ 

Bity  adOi  part  of  the  cargo;  bttt  I  pointed  out  the  distinction  «- 

between  the  facts  of  that  case  and  those  of  the  present.   Bait  Inpia: 

I  obeerved  to  them,  that  in  this  case  the  ship  being  entirdj     ^omv^y^ 

wrecked,  and  as  there  was  no  intention  mamfested-by  the 

captain  of  sending  home  the  goods,  and  that  as  in  fact  the 

voyage  was  at  an  end ;  the  sale  cofuld  not  be  considered  as  a 

sale  for  the  purpose  of  completing  that  voyage  in  any  respect. 

I  told  them,  that  in  such  a  state  of  things,  the  cargo  being 

brought  on  shore,  I  was  of  opinion  that  the  master,  although 

acting  honestly^  could  not  confer  a  title  to  the  goods  upon  any 

body,  unless  it  could  be  shewn  that  there  was  a  neceasily 

for  the  sale;  the  master  having  no  authority  to  sell  with* 

out  an  apparent  necessity.    I  told  them,  that  if  there  was 

an  apparent  necessity  for  selling  the  cargo,  he  might  convey 

a  titleto  it.    As  to  the  question  of  necessity,  however,  the 

Jury  were  all  of  opinion,  as  far  as  respected  this  part  of  the 

cargo,  that  diere  was  none  whatever.    All  the  chests  were 

sold  without  dbtinction — ^not  a  single  wrapper  was  taken 

off  to  see  whether  the  indigo  was  damaged ;  so  that  the  ne* 

oessity  of  the  sale  was  completely  negatived.    I  observed 

further,  that  the  master  was  not  authorized  to  sell ;  and  that 

a  man  who  buys  of  another,  who  has  no  authority  to  sell, 

does  not  acquire  a  property  in  the  subject  of  his  purchase, 

unless  the  sale  takes  place  in  market  overt.    I  told  them, 

that  a  sale  in  market  overt  would  give  a  title  though  the 

seller  had  none ;  but  that  that  rule  of  law  was  liable  to 

this  exception,  namely,  that  if  the  buyer  in  market  overt » 

acquainted  with  the  mfirmity  of  the  title  in  the  man  of 

whom  he  buys,  and  buys  witii  a  knowledge  of  all  the  cir* 

Gumstances,  he  takes  thi^  diance  whether  the  sale  will  or 

will  not  give  him  a  title.    In  the  declaration  of  my  opinion 

to  the  Juiy  in  point  of  law,  I  expressed  myself  in  the 

strongest  manner  possible,  that  the  master  could  not  sell 

the  goods  mtrusted  to  his  care,  unless  he  could  make  out 
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an  apparait  neeessity  for  the  sale.  But  1  told  them,  that 
if  I  diould  have  any  reason  to  doubt  any  opinion  so  ei« 
pressed,  die  question  might  be  open  to  further  considera- 
tion^ I  have  now  no  doubt  whatever-  upon  the  subject  in 
my  own  mind,  and  I  perfectly  concur  with  the  Jury  in 
opimon  that  this  was  an  unnecessary  sale. 

Baylky^  J. — I  think  there  ought  not  to  be  any  new  trial 
in  this  case.  The  question  depends  upon  the  atithority  of 
the  master  of  the  ship  to^sell.  In  that  respect  it  is  a  ques- 
tion of  considerable  importance ;  but  though  important,  it 
is  perfectly  free  from  difficulty.  The  master  of  a  ship  has  a 
clear  right,  for  the  purposes  of  the  voyage,  to  hypothecate 
the  ship  and  cargo.  That  is  laid  down  I  believe  by  the 
general  marine  law  of  all  nations.  Beyond  the  power  of 
hypothecating  for  the  purposes  of  the  voyage,  he  has  no 
authority  whatever,  except  there  is  the  existence  of  an  ab^ 
aolute  necessity.  There  might  be  cases  certainly  in  which 
the  idea  of  hypothecatton  would  be  absurd.  Suppose  the 
instance  x>f  a  ship  wrecked,  the  cargo  lost,  and  the  ship  in 
such  a  state  as  that  she  is  worth  nothing  but  the  materials; 
why,  then,  the  captain  would  have  no  difficulty,  because 
then  he  would  be  forced  to  become  an  agent  for  the  purpose 
of  sale,  and  that  sale  by  him  of  the  materials,  under  such 
circumstances,  would  be  a  valid  sale.  So  I  should  be  dis- 
posed to  think  that  in  a  case  where  the  ship  was  wrecked, 
and  Uie  caigo  was  perishable,  and  no  means  of  transhipment 
to  its  ultimate  place  of  destination,  that  would  be  a  case 
of  necessity  justifying  the  sale.  Tlie  question  of  the  right 
of  a  captain  to  sell  does  not  arise  for  the  first  time  now, 
nor  was  it  agitated  for  the  first  time  in  Reid  v.  Darby,  be- 
cause in  that  case  reference  is  made  to  the  opinion  of  Lord 
HoUj  in  Johnson  v.  SlUppenia),  who  held,  that  the  roastier 
bad  no  authority  to  sell  any  part  of  a  ship,  and  that  his  sale 


(a)  t  Ld.  Raym.  984. 
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^osfeni  ao  property,  buttbat  he  might  hypothecate.  No 
doubt  necciisity,  where  it  really  exists,  forms  an  estceptioft 
to  the  general  rule;  but  the  general  rule  is,  that  the  master 
may  hypodiecate,  but  can  go  no  farther.  There  may  be  a 
case  of  necessity  giving  a  limited  power  of  sal^.  Suppose 
a  ship  not  so  entirely  damaged  as 'to  render  her  incapable  of 
completing  her  voyage,  aiid  that  she  may  by  repair  p^ceed, 
the  cargo  is  liable  to  the  expence.of  repairing;  but  tf -the 
captain  cannot  by  hypothecation  raise  the  money,  is  he  to 
sell  the  whole  cargo  ?  Certainly  not*  He  clearly  would  have 
a  right  (but  that  under  the  protection  of  the  Vice-Admimlty 
Court)  to  sell  so  much  of  the  cargo  as  might  be  necessary 
for  the  payment  of  the  expence  of  repairing;  but  then  that 
would  be  a  sale  not  by  the  captain  under  any  authority  given 
him  by  the  owner  of  the  cargo,  but  a  sale  by  the  authority 
of  the  law,  under  the  direction  of. the  Vice-Admiralty  Court* 
The  captain  has  no  right  to  go  beyond  hypothecation,  ex- 
cept in  a  case  where  absolute  necessity  for  sale  exists.  I 
am  of  opinion  that  no  such  necessity  existed  in  this  case." 
Tlie  party  has  bought  at  his  own  peril ;  and  supposing  it 
to  be  a  sale  in  market  overt,  still  if  there  was  no  necessity 
for  it,  the  vendee  purchased,  sulyect  to  the  liability  of  having 
the  purchase  vacated.  It  is  to  be  observed  that  the  vendee 
did  not  buy  for  bis  own  eonsumptioifr,  but  for  transhipment^ 
and,  with  a  probable  knowledge  that  the  indigo  is  worth  a 
good  deal  more  in  tfiis  country,  he  sends  it  to  the  place 
of  its  original  destination.  Why  then  he  buys,  knowing 
thatnhe  cargo  is  capable  of  arriving  at  the  plade  for  which 
it  was  ultimately  destined.  I  am. not  quite  clear  that  there 
is  not  too  much  stress  laid  upon  the  circumstance  of  the 
vendee  having  bought  at  the  London  price  current;  for 
probably  he  knew  at  the  Cape,  though  it  might  not  be 
known  here,  of  the  iaUure  of  the  crops ;  and  consequently 
that  there  would  be  a  short  supply  in  the  London  market, 
which  would  make  it  worth  his  while  to  purchase  on  specu- 
lation. I  am  of  opinion,  for  the  reasons  I  have  stated,  that 
this  verdict  ought  not  to  be  disturbed. 
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182f.  HolroVd,  J^ — ^I  am  of  opinion  that  the  law  was  cor- 

^"^^'s^^^      xectly  laid  down  by  the  Lord  Qnef  Justice^  that  noHiing 

«.  bat  a  case  t>f  necessity  could  justify  Ihe  sale  tmder  the  cir- 

SM^mi    ciuliaCaiices  of  this  case.    No  sudi  necessity  existed;  and 

CaMvaifv.     consequently  the  purchaser  has  no  i^ht  to  die  property. 

The  lule  of  eaeeat  emptor  applies  in  diis  case ;  the  captain 

having  no  authority,  by  reason  of  there  bong  no  necessity, 

lb»the  sale  of  the  goods. 

Bbst,  J. — ^Ilie  question  of  necessity  is  a  question  of 
fact,  wUch  was  properly  left  for  the  Jury  to  decide,  and 
no  man  can  entertain  a  doubt  that  there  was  no  necessity 
for'Ab  sale*  The  judgment  of  Sir  William  Scott  in  the 
case  of  the  GratiUidine  is  directly  agsunst  the  argument  in 
tins  case.  It  is  admitted  that  the  captain  has  no  general 
authority  to  sell;  but  as  the  learned  Judge  in  that  c^e  says, 
,  "in  cases  of  instant  and  unforeseen  and  unprovided  neces- 

sity, the  character  of  osgstiX  and  supercargo  is  forced  upon 
him,  not  by  die  immediate  act  and  appointment  of  the 
owner,  but  by  the  general  policy  of  the  law."  But  the 
audiori^  which  Is  forced  upon  him  cannot  go  beyond  the 
actual  necessity  existing  in  the  case.  The  instances  put  in 
argument  are  cases  of  absolute  necesrity,  but  no  such  ne- 
cessity existed  here ;  and  therefore  the  captain  had  no  right 
to  assume  the  character  of  agent.  As  to  this  being  a  sale 
in  market  overt,  this  case  does  not  fall  within  the  principle 
contended  for,  because  the  party  purchases  with  a  perfect 
knowledge  of  die  .'infirmity  of  the  captdn's  title.  On  both 
grounds,  therefore,  I  think  there  is  no  pretence  for  granting 
a  new  trial. 

Rule  refused. 
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Doe,  on  the  Denuse  of  Sir  Evan  Nbf£AN,  But.  t>.       MimdM, 

BUBDBK. 


JCiJECTMl^T  to  recover  the  possession  of  two  copy-  Tenant  of  oo. 
hold  tenements,  situate  in  the  parish,  of  Loders,  in   the  £[^o!^(^ 
coonty  of  Donet.    Plea,  Not  Guilty,  and  issue  joined.  2'te**  ^t**"™" 
At  the  trial  before  ParA^i  J.  at  the  last  Assizes  for  fhe  the  lord  in 
cottd^  of  Dorset,  the  Jury  found  a  verdict  for  the  lessor  of  SuTmi^,^ 


peach 
lord's! 


the 


loni's  titte  by 
Adam  now  moved  for  a  rule  to  shew  cause  why  the  ver«  setting  np  the 

diet  should  not  be  set  aside,  and  a  new  trial  granted.    The  ^!Sbo^,  nnteis 
plaintiff  claimed  title  to  the  premises  in  question,  as  lord  {J^J^Sn^Uie 
of  the  manor  of  Loders  and  Boihenhampton.    By  the  cus-  tiUe  of  Uie 
torn  of  that  manor,  the  widow  of  a  tenant,  upon  die  death  piaintiiL 
of  her  husband,  enjoys  his  estate  during  widowhood  dum 
tola  ei  castUm    The  defendant  was  the  widow  of  George 
Gibbs  Budden,  who, died  in  the  year  1818,  seised  of  the 
prauises  in  question,  of  which  upon  his  death  she  was  pre- 
sented by  the  homage,  as  the  lord's  next  tenabt  for  her 
widowhood.     It  was  alleged  as  a  ground  of  forfeiture,  by 
the  custom  of  the  manor,  that  the  defendant  was  delivered  of 
an  illegitimate  child  in  MarcA,  1821.  .  The  freehold  of  th^ 
manor  was  formerly  in  the  Lord  Bishop  of  Salisbury,  whQ 
granted  leases  thereof  for  lives,  and  the  lessees,  by  the  cus- 
tom of  the^manor,  granted  copies-for  one,  two,  or  three  lives. 
It  appeared  that  Robert  Cfutnmer,  Esq.  was  formerly  the 
lessee  of  the  manor,  who  in  the  year  1795  sold  and  assigned 
his  lease  to  persons  named  Mots  and  King,  and  these  gen- 
tlemen in  February,  1800,  transferred  the  same  to  the  pre- 
sent lord.    In  March  following,  the  lessor  of  the  plaintiff 
purchased  of  the  bishop  the  reversion  in  fee  of  the  manqrt    - 
To  prove  the  plaintiff's  title,  the  steward  of  the  manor  pro- 
duced an  entry  in  the  court  rolls,  dated  l6th  October,  1794, 
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1839.       by  which  it  appeared  that  persona  named  Henry  Buddat 


BVDDBir.* 


jj^^  and  Robert  Budden,  tenants  for  life,  surrendered  the  pre- 
v*^  misea  in  quesdcni  to.  Mr.  Gummer,  the  then  lord,  and  th^t 
Hei^ry  Budden  then  retook  the  premises,  with  remainder 
to  George  Gibbs  Budden,  his  nephew,  for  the  term  of  his 
natural  life.  Henry  Budden  survived  RcAert  Budden,  and 
died  in  I807»  and  at  the  next  court  held  in  March,  1808, 
his  death  was  presented  by  the  homage/ and  George  Gibbs 
Budden,  husband  of  the  defendant,  was  presented  as  the 
lord's  next  tenant,  and  at  the  same  court  he  was  admitted 
as  tenant  of  the  manor,  and  did  fealty.  On  his  death  m 
1818  the  defendant  was  presented  by  the  homage,  pursuant 
fo  the  custom,  for  her  widowhood,  as  Ae  next  tenant,  and 
immediately  took  possession ;  but  she  was  never  in  fact  ad- 
mitted. Upon  this  evidence,  coupled  with  evidence  of  the 
alleged  ground  of  forfeiture,  the  plaintiff  rested  his  title. 
The  defendant,  though  she  had  never  been  admitted,  had 
regularly  paid  llie  lord's  rent  from  the  time  of  her  husband's 
death,  until  the  time  of  the  birth  of  her  illegitimate  child; 
but  since  then  the  steward  refused  to  receive  rent,  to  avoid 
a  waiver  of  the  alleged  forfeiture.  In  support  of  the  motion 
for  a  new  trial,  it  was  now  contended,  that  the  evidence  to 
prove  die  plaintiff's  title  wad  only  primd  facie  evidence,  and 
liable  to  be  rebutted  on  the  part  of  the  defendant,  by  View- 
ing that  the  legal  estate  was  not  in  Sir  Evan  Nq>ean,  as 
would  appear  by  an  examined  copy  of  the  bargain  and  saltt 
inrolled,  from  the  Bishop  of  Salisbury  in  the  year  1800.  The 
defendant  was  entitled  to  be  let  into  this  evidence  for  these 
reasons.  The  title  of  George  Gibbs  Budden,  the  husband  of 
the  defendant,  to  the  premises  in  question,  was  complete  by 
the  surrender  to  and  regrant  by  Mr.  Gummer,  the  lord  of 
the  manor  in  1794,  and  probably  the  former  could  not  have 
disputed  the  title  of  the  latter;  but  the  question  was,"" whe- 
ther his  claiming  and  Obtaining  admission  in  1808,  ^Mben  Sir 
Evan  Nepean  vfSLB  the  lord  de  facto,  precluded  him  from 
disputing  the  title  of  the  latter;  for  if  it  did. not,  then  the 
defendant,  who  claimed  in  right  of  her  husband  by  the 
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custooi,  tvoald  faaVe  im  equal  right  to 'di«p«rt*  A.    Kow       laM. 
claiming  admisBion  is  not  a  grouofd  for  ezelud&ig  my  ebj^c-      ^^lirtT' 
fwn  to  the  kgiA  tMe>  of  the  loi>d.  •  In  the  first  plac^  the 
defeQc}aiit*8  husband  was-  only  admitted  to  hk  tevemn^ 
T^ht  acquired  by  his  uncle;  of  tbft  predie&g' lord ;  butlbat 
adbiissibn  could  not  be  oomidered  as  reoognising 'Sir'£iw» 
Htpean,  as  rigbtfttl  lord  of  the  manor,  ^md  consequently 
he^ia  not  barrfed  from  disputing  his  title.    The  admittance 
by  Sir  EvmH^pean  did  not  give  the  defendant's  huAaod 
a^iiettertitW;  for  the  previous  surrender  and  admittttMie  of 
4he  mdle  lor  the  life^f  the  nephew^  gave  the  latter  an  in- 
defearibli^  title.  Adiliittance  was  not  necessary  to  strengthen 
Us  tMe.  '  The  adMittfmce  therefore'  by  the  plaintiff  Could 
imly  bcf  comidemli  aes  a  miniaterial  act,  and  not  necessarily 
laqKirting  a  legal  title  to  the  manor.    In  Wathm,  on  Copy- 
holds, 254,  it  is  said,  that  *«  in  the  case  of  descents  and  st*- 
renders,  the  lord,  the  steward  or  under-steward,  are  merely 
tas^ments:  they  are  compdkUe  to  admit,  if  ostensibly 
sodi^  and  the  tenant  is  not  to  inquire  into  the  leg^tyof 
tlieir  title."    At  the  time  of  the  surrender  in  1794,  Mr. 
Gummer  was  the  lord,  as  lessee  of  the  Bishop  of  Salisbury, 
who  had  the  fee-simple ;  and  therefore  it  was  competent  to 
the  defendant  to  inquire  into  the  legality  of  Sir  Evan  Nepean*s 
title  under  the  circumstances  of  the  case.    {Bayley,  J.  the 
dii&culty  is,  how  Budden  the  husband  could  be  at  liberty 
to  ^estion  Sir  Etww's  title  after  he  had  himself  attorned  as 
his  tenant,  by  taking  up  his  admission  in  1808,  when  Sir 
Evan  was  in  possession  as  lord.]    Mere  attornment  as  te- 
-nant  is  not  conclusive  against  the  tenant  as  to  the  lord's 
title.    For  this,  Rogers  v.  Pitcher  (a)  is  an  authority. 

Baylby,  J.— In  that  case  the  third  person  claiming  title 
to  die  property  was  acting  with  a  knowledge  of  the  infirmity 
of  the  title  of  the  person  to  whom  the  attornment  was 

(«)  6  Taunt.  fOf . 
VOL.  I.  » 
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nea^       Qiade.    Iq  this  caaetkediird  person  blows  nothing  about  iL 
If  jrott  were  to  stete  upon  the  pleacUngs  the  right  to  the 


»j  oopyhol4  estate,  you  would  states  thm  in  1808  Sir  Evam 
Bvnniv.  jj^p^am  being  lord  of  the  manoi;,  gnmted  tbe  copyhold 
tenement  to  Budd  die  husband  to  hold  for  life.  As  the 
widow's  tenancy  is  identified  with  his,  she  stands  in  the 
same  situstion  as  be  would  do  with  respect  to  the  lord's 
title;  and  she  must  stsnd  or  fidl  according  to  her  husband's 
rights.  Suppose  the  action  was  brought  against  the  bus- 
bandt  and  the  plaintiff  was  bound  to  prove  title,  the  niode 
of  doing  that  would  be  by  shewing,  that  the  husband  was  in 
the  copyhold  tenement  as  one  of  the  customary  tenants  of 
the  menor,  and  that  Sir  Evan  Nitpaon  was  lord  of  the 
manor,  and  fluted  the  copyhold,  to  have  and  to  hold 
during  his  life.  That  would  be  quite  suiEcient  to  maintain 
the  ejectment. 

HoLROYD,  J.— In  pleadii^  copyhold,  you  need  not  plead 
die  surrender,  but  merely  that  you  are  in  by  the  lord;  but, 
in  the  case  of  a  customary  freehold,  you  must  [dead  the 
surrender  and  admittance.  In  copyhdd  you  plead  the 
grant  merely, 

AnnoTT,  C.  J. — I  am  of  opinion  that  this  verdict  cannot 
be  disturbed*  After  having  done  fealty,  and  acknowledged 
herself  as  tenant  to  Sir  Emn  Hepean,  the  defendant  is 
concluded.  Unless  some  other  person  had  claimed  die 
land  with  the  plaintiff,  in  respect  of  which  the  efectment  is 
brought,  this  course  of  defence  could  not  be  adopted. 
Setting  up  the  ju»  Urtii  cannot  be  permitted  to  the  tenant, 
where  the  third  person  is  not  claiming  himself.  The  quesdon 
is,  whether  it  is  competent  to  the  defendant,  after  attomnig 
tenant,  paying  rent,!  and  being  acknowledged  as  tenant,  to 
impeach  the  lord's  title.  I  cannot  distinguidi  this  from  the 
ordinary  case  of  a  peison  who  has'  attorned  to  a  landlord. 
In  the  case  cited,  the  person  paying  rdit  was  ignorant  who 
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the  right  oi^er  of  the  estate  was,  but  afterwards,  upon        1822. 
discovering  that  the  person  to  whom  he  had  paid  rent  was       ^^©^ 
not  entitled  to  the  estate,  as  agwnst  that  person's  claim,  he      ^  «• 
had  a  right  to  defend  himself,  by  setting  up  the  title  of  the 
person    lawfully  interested,  who  was   at   the    same  time 
claimmg. 

Per  Curiam  (a). 

Rule  refiised. 
(«)  Vide  Righi  T.  Bwden,  3  Eut,  UO. 


Wtnnb  v.  Inolbbt. 

X  RESPASS   for   breaking  and   entering  the  plaintiff*«  Sheriff  cannot 
bouse  and  taking  fixtures,  goods,  and  chattels.    The  defend*  tion  vmgS!^ 
ant  pleaded,  first.  Not  Guilty, ;  and  second,  justified  the  ^STitoSi** 
aUeged  trespass,  under  a  writ  otjieri  facias  to  him  directed,  ^.j^  l>oi>se 
as  Sheriff  of  Yorkshire ;  and  issue  theredd.    At  the  trial  penon  against 
befwe  Cross,  Serjt.  at  the  last  Assizes  for  the  County  of  S^SsattT*" 
York,  the  plaintiff  had  a  verdict  for  3/.  being  the  value  of 
certain  fixtures,  consisting  of  ranges,  ovens,  and  set  pots, 
seized  and  taken  under  the^./a.,  which  the  learned  Serjeant 
was  of  opinion  could  not  lawfully  be  taken  in  execution, 
inasmuch  as  the  house  of  the  plaintiff  was  built  by  himselft 
and  therefore^  they  must  be  considered  as  part  of  the  free* 
hold,  gomg  to  the  heir  and  not  to  the  executor. 

IMiledale  now  moved  to  enter  a  nonsuit,  and  contended, 
that  the  articles  taken  by  the  defendant  must  be  considered 
as.  being  in  the  nature  of  goods  and  chattek,  and,  therefore, 
seizable.  He  cited  Pook*s  case  (a),  and  Ex  parte  Quincy{b)» 
If  the  grates,  8cc.  would  go  to  the  executor,  undoubtedly 

(a)  1  Salk.  56B.  {h)  1  Atk.  47r. 

b2 


CASES  IK  THE   KlNO'S  BENCH, 

they  might  be  seized  by  the  sheriff.  The  question  was, 
whether  they  were  to  be  considered  as  part  of  the  freehold, 
for  if  they  were,  they  would  go  to  the  heir,  and  not  to  the 
executor,  and,  consequently,  could  not  be  taken  by  the 
sheriff. 

Fet  Curiam. — ^This  point  was  properly  ruled  at  the 
trial.  The  house  is  admitted  to  have  been  built  by  the 
plaintiff,  and  that  the  fixtures  in  question  were  put  in  by 
himself.  They  therefore  become  part  of  the  freehold  and 
go  to  the  heir,  and  not  to  the  executor.  On  this  ground, 
they  were  not  seizable  by  the  sheriff.  The  action  of  tres- 
pass, is  for  taking  goods,  chattels,  and  fixtures.  These  are 
clearly  fixtures,  and  cannot  be  considered  in  the  nature  of 
goods  and  chattels.  According  to  the  authority  of  Eltves  v. 
Maw  (a),  as  between  heir  and  executor,  they  would  go  to 
the  heir  and  not  to  the  executor. 

Eule  refused. 

(a)  S  East,  tS,  where  the  cases  upon  this  subject  are  all  collected. 


April  t9.  Guthrie  v.  Armstrong. 


Whereapower  ASSUMPSIT  upon  a  policy  of  assurance.    At  the  trial 

was  giveo  to  before   Bayley,  J.  at  the  last  Northumberland  Assizes,  a 

b?Mw,'***"*  verdict  was  found  for  the  plaintiff,  with  leave  to  the  defend- 

*'Joiniiy  w  s«.  ant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 

me  and 'in  my  opinion,  that  the  policy  in  question  had  not  been  properly 

my^Mt  and  '  underwritten,  in  pursuance  of  a  power  of  attorney  given  in 

deed,  to  sign  evidence  in  support  of  the  action.    The  power  of  attorney 

write  aU  such    had  been  given  by  the  defendant  to  fifteen  persons  therein 

Solicy  or  po- 
tAK^  of  as- 
surance upon  all  such  ship  or  ships  as  they  my  said  attomies  or  miy  <if  them  shaU  :jomU9 
or  Beporaiely  think  proper :'    Held,  that  this  v«  as  to  be  construed  as  a  joint  and  several 
authority,  and  that  the  plaintiff  might  maintain  an  action  npoii  a  policy  underwritten  by 
Ibiir  of  the  att»roies  only  against  one. 
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named,  and  the  question  arose,  as  to  the  construction  to  be        1822, 
put  uppn  the  following  words : — "  Jointly  or  separately,  for     -^^^^'^^^ 
me  and  in  my  name,  and  as  my  act  and  deed,  to  sign  «. 

and  underwrite  all  such  policy  or  policies  of  assurance,  upon  *"*■'■  "®"?* 
all  such  ship  or  ships  as  they  my  said  attornies  or  any  o£ 
them  shall  jointly  or  separately  think  proper."  Four  of 
the  attornies  had  died  before  the  policy  was  underwritten, 
and  the  question  at  the  trial  was,  whether  the  policy  was 
properly  executed  by  four  of  the  survivors,  of  whom  the 
defendant  was  one.  The  Jury,  under  the  learned  Judge's 
directions,  found  a  verdict  for  the  plaintiff,  reserving  the 
point. 

J.  Williams  now  moved  to  enter  a  nonsuit,  and  contended, 
that  the  authority  delegated  by  the  power  of  attorney,  ought 
to  have  been  executed  by  all  the  attornies,  to  render  the 
policy  valid,  the  instrument  being  conjunctim  et  divisim. 
The  power  here  was  to  fifteen  jointly  or  separately  to  sign 
the  policy,  and,  therefore,  unless  it  was  executed  by  all,  the 
policy  would  not  be  valid.  The  objection  certainly  de- 
pended upon  the  old  rule,  that  a  bare  naked  authority  without 
interest,  or  where  it  is  not  in  furtherance  of  law,  is  to  be 
constiiied  strictly,  as  in  the  case  of  a  power  of  attorney 
to  three  jointly  or  separately  to  do  a  particular  act,  where 
two  only  join  in  doing  the  act^  the  power  is  not  properly 
executed.  In  Fin.  Abr.  tit.  Authority,  B.  pi.  7^  it  is  said, 
**  if  a  letter  of  attorney,  to  make  a  livery  of  seisin  conjunc- 
tim et  divisim,  be  made  to  three,  and  two  of  them  make 
livery,  the  third  being  absent,  it  is  not  good,  for  this  is  not 
conjunctim  nor  divisim  ;*' — and  there  reference  is  made  to  Yel" 
vertoH,  26,  where  it  is  said,  **  so,  of  an  authority  given  to 
three  trustees  by  deed,  and  one  died,  the  executing  thereof 
by  the  survivors  was  held  not  sufficient.*'  In  C^fm.  Dig. 
tit^  Attorney,  c.  8,  authority,  it  is  said,  "  an  authority  ought 
to  be  strictly  pursued,  and,  therefore,  if  there  be  an  authority 
to  A.  and  B.  to  do  such  an  act,  one  of  them  alone  cannot 
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1822.      do  it."    So  ''  two  or  more  may  have  a  trust  or  aa  authority 
^JJJ^;^^    committed  to  them  jointlyi  and  yet  it  shall  not  survive." 
«.  Co.  Liu.  181  b.    This  is  a  direct  authority  in  point,  for  the 

power  in  this  case  was  no  more  than  a  naked  authority  to 
certain  persons  to  sign  or  underwrite  all  such  policy  or  po* 
licies  as  they  agreed  should  be  signed  ;  but  this  power  was 
to  them  jobtly  or  separately,  and  the  words  **  or  any  of 
them,"  >pply  to  the  discretion  given  to  them  all.  Accord- 
ing, therefore,  to  the  doctrine  laid  down  in  these  several 
cases,  the  sound  construction  of  this  power  is,  that  it  should 
be  executed  by  all  to  make  it  valid. 

Abbott,  C.  J.-— The  law  certainly  is^  as  contended  for, 
that  if  a  power  of  attorney  be  given  to  three  persons  by 
name,  jointly  or  separately,  to  do  an  act,  and  one  dies,  the 
performance  of  it  by  the  survivojrs  will  not  be  a  sufficient 
execution  of  the  power.    Though  that  however  is  the  rule 
of  law,  it  b  not  a  rule  which  I  should  be  desirous  of  ex- 
tending.   In  a  case  falling  precisely  vrithin  that  principle, 
and  within  the  words  of  the  rule,  I  should,  of  course,  be  dis- 
posed to  follow  it.    All  instruments  are  to  be  construed  by 
themselves,  but  according  to  the  whole  of  their  terms.     We 
are  not  to  look  to  any  one  single  sentence  or  word  in  an 
instrument,  but  to  the  whole,  in  order  to  find  out  what  the 
meaning  of  the  party  is.     Looking  to  the  whole  of  the  sen- 
tence, in  the  power  of  attorney  upon  which  the  question 
arises,  I  have  no  doubt  that  the  party  intended  that  the 
policy  might  be  signed  and  underwritten  b^  the  whole  of 
the  fifteen  attomies,  or  by  any  of  them.    That  I  take  to  be 
the  meaning  of  this  instrument.    My  opinion  is  founded 
entirely  upon  the  language  of  the  instrument  itself,  without 
contravening  any  rule  that  has  been  laid  down  upon  the 
doctrine  of  construction.    Here  is  a  power  of  attorney, 
whereby  the  defendant  appointed  fifteen  persons,  jointly  or  . 
separately,  in   his  name,   to  sign  *'  all  such  policies  of  in- 
surance as  my  said  attomies^  or  any  of  them,  jointly  or  se- 
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parttely  MH  Aink  praper.**    I  thiuk  the  true  construction        182S. 
of  that  passage,  taking  it  ^together,  is,  to  give  a  power  to      Gvraiin 
all  or  any  of  them  to  sign,  as  all  or  any  of  them  might  thmk  «• 

fit.  The  words  '*  all  or  an/'  are  to  be  taken  in  connection 
with  the  latter  words  of  the  sentence,  which  has  reference 
to  the  discretion  to  be  exercised,  and,  therefore,  the  con- 
struction which  I  put  upon  die  instrument  is  perfectiy  re- 
condleable.  I  thmk,  taking  the  whole  of  this  together,  it 
»  a  power  to  all  or  any,  to  do  what  all  or  any  m^ht  think 
proper  to  do. 

Batlet,  J.— This  is  purely  a  question  of  construction, 
and  it  seems  to  me,  tiiat  the  latter  clause,  which  says,  *'  as 
they  my  said  attornies,  or  any  of  tfiem  shall,  jobtiy  or  sepa- 
rately, think  proper,''  means  no  more  than  to  give  a  power 
to  snch  of  the  attornies  to  sign  the  policy  as  shall  concur 
in  judging  upon  the  fitness  and  propriety  of  the  risk.  It 
seems  to  me,  tiiat  the  original  words  "  joindy  or  separately," 
would,  primA  facie,  import  diat  all  were  to  join  in  the 
act,  but,  I  think,  looking  to  the  whole  of  the  instrument, 
if  the  policy  is  signed  by  one,  or  more  than  one,  though 
not  all,  it  would  be  a  good  execution  of  the  power.  The 
latter  part  of  the  sentence  is  to  be  taken  in  connection  widi 
die  former,  and  the  words,  •*  jointly  or  separately,"  do  not 
mean  that  all  the  attornies  are  to  concur  in  the  propriety 
of  signing  the  policy,  and,  consequendy,  I  diink,  the  con- 
struction now  put  upon  the  instrument,  is  the  sound  con- 
struction. 

HoLROTD,  J.— We  are  not  to  construe  the  first  words 
by  themselves,  but  with  reference  to  the  intention  of  the 
party  to  be  collected  from  all  the  words  of  the  instrument, 
and  acting  upon  that  rule  of  construction,  1  think,  die 
authorities  cited  do  not  apply. 

Best,  J. — I  am  of  the  same  opinion.    I  do  not  think 
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JB22.       this  b  m  very  honest  objection.    This  is  a  policy  underwrit*- 
^'^^^^      ten  by  an  insurance  society,  and  after  having  received  the 
V.  plaintiff's  premium,  I  think  the  attempt  to  turn  him  round 

on  this  objection  is  not  entitled  to  much  encouragement. 
Whenever  a  case  shall  occur  exactly  similar  to  that  put  in 
Viner*s  Abridgmtnt,  though  I  cannot  discover  the  good 
sense  of  the  rule  there  laid  down,  we  must  be  bound  by  it. 
'  It  is  there  laid  down,  that  if  a  man  gives  an  authority  to 
three  to  do  an  act,  and  one  die^  the  execution  of  it  by  the 
survivors  is  not  sufficient.  I  shall  certainly  act  upon  that 
authority  whenever  a  case  precisely  similar  to  it  occurs, 
diough  I  confess  it  appears  to  me,  that  there  is  an  abandon- 
ment of  common  sense  in  the  principle  there  laTd  down. 
I  agree  with  the  rest  of  the  Court  in  thinking,  that  the  latter> 
words  of  the  clause  referred  to,  evidently  shew,  that  the  in- 
tention of  the  party  executing  die  power  of  attorney,  was, 
that  any  number  of  the  attomies  named  might  sign  the 
policy  under  that  authority.  This  case  is  certainly  not  to 
be  governed  by  the  principle  relied  upon  in  support  of  the 
motion. 

Rule  refused. 


y*^X'  Faibman  v.  Ives. 

The  memorial    V-y  ASE  for  a  libel  upon  the  plaintiff,  contained  in  a  mc- 

addressed  to     morial  addressed  by  the  defendant  to  Lord  Viscount  Pal- 

^WtoT^'    wen^ow.  Secretary  at  War,  of  and  concerning  the  plaintiff's 

plaining  of  tiie  conduct,  in  the  non-payment  of  certain  bills  of  exchange, 

half-pay  officer  >accepted  by  him,  and  which  came  to  the  defendant  by  in- 
in  not  paying 
his  delrtfl,  and 

atating  the  facts  of  his  case  fairly  and  honesUy,  according  to  his  opinion  and  under- 
standing of  those  facts,  is  not  the  sabject  of  an  action  for  a  libel.  And  evidence,  shewing 
the  occasion  of  the  writing,  is  admissible  under  the  general  iuue,  though  no  justification 
is  pleaded. 
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dorsement,  for  valuable '  consideration.  The  dedaration  ^^22 
allegad  special  damage,  first,  diat  b;  reason  of  die  slanderous 
matter  contained  in  tbe  memorial,  his  promotion  in  the  army 
was  stopped;  and  second,  that  by  reason  of  the  same 
slander  his  balf-^pay,  as  a  Captain  of  tbe  Fourth  Ceyhn 
Regiment,  had  been  suspended.  The  defendant  pleaded 
Not  Guilty,  on  which  Issue  was  joined. 

At  the  trial  before  Jbbott,  C.  J.  at  the  Middlesex  Sittings 
after  last  Term,  the  libel  declared  upon  Mfas  read  in  evidence* 
It  purported  to  be  a  memorial  addressed  by  the  defendant,  a 
wine  merchant  in  Bemers  Street,  Oxford  Street^  to  Lord 
Viscount  Pabnenton,  Secretary  at  War,  inclosing  two  bilk 
of  exchange,  accepted  by  the  plaintiff,  payable  at  a  banking 
house,  and  addressed  to  the  plamtiff,  at  No.  6,  Surrey  Street, 
in  the  Strand.  The  memorial  complained,  that  the  plaintiff 
had  unjustly  and  unfiurly  deprived  tbe  memoriabst  of  re- 
dress in  die  payment  of  the  bills  inclosed,  except  through 
the  humane  consideration  of  the  Secretary  at  War.  It  im- 
puted  to  die  plaintiff,  that  he  had  accepted  tbe  bills  in  ques- 
tion, payable  at  a  banking-house  where  he  had  no  cash,  to 
take  them  up  when  at  maturity,  and  that  he  had  suffered 
dim  to  be  addressed  to  him  at  a  place  where  he  did  pot ' 
reside,  and  where  he  was  unknown.  The  allegadon  of  spe- 
cial damage  was  negatived  by  the  evidence ;  it  appearing, 
first,  that  the  Secretary  at  War  had  no  authority  to  stop  pro- 
motion in  the  army,  that  matter  resting  with  the  Commander- 
in-Chief;  and  there  was  no  proof  that  hb  promotion  had 
been  in  point  of  fact  stopped ;  and  second,  that  if  his  balf- 
pay  had  been  suspended  it  was  not  for  this  cause.  The 
alleged  libel  was  traced  to  the  defendant.  In  support  of 
the  defendant's  case,  evidence  was  adduced,  tending  to  shew 
that  the  plaintiff  did  not  reside  at  No.  6,  Surrey  Street,  where 
the  bills  were  addressed,  that  be  had  kept  out  of  the  way, 
and  his  place  of  residence  could  not  be  ascertained  for  matq^ 
months,  and  that  he  had  no  cash  balance  in  his  favour  at  his 
banker  at  the  time  the  bills  became  due,  or  for  a  consider- 
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1882.       aUe  tine  before.    It  appeared)  however,  that  hb  address 

^^^y^^      mil^t  have  been  known  by  inquiring  at  his  army  agents^ 

V.         Messrs.  Cox  nai  Grutmood.    Upon  diis  evidence,  the  case 

went  to  die  Jury,  who  were  chaiged  bjr  the  learned  Judge, 

'       that  if  they  thought  the  representation  contained  in  die  me* 

aorial,  and  tliegsd  to  be  libellouf »  was  a  iair  and  honest 

representation  of  the  real  state  of  Acts  so  £ur  as  the  de^ 

fendant  had  understood  them,  and  that  the  communication 

was  not  made  from  motives  of  malice,  it  must  be  considered 

as  a  privileged  comm'unication,  for  which  die  defendant  was 

not  liable  in  an  action*    The  Jury  found  for  the  defendant* 

F.  PoUodt  now  moved  for  a  rule  to  shew  cause,  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  granted;  and  ' 
ooBtended,  first,  that  evidence  had  been  admitted  on  behalf 
of  the  defendant  whidi  could  not  be  recttved  under  the  plea 
of  the  general  issue,  there  being   no  justification  on  the 
record ; — and  second,  that  as  no  justification  was  made  out 
in  pomt  of  fiict,  the  plaintiff  was  entided  to  a  verdict  in 
point  of  law.    The  plaintiff  had  appeared  in  person  and  not 
by  counsel,  at  die  trial,  and  therefore  his  ^;norance  of  the 
rules  of  evidence  would  not  predude  him  from  availing 
himself  of  these  olgections,  if  through  that  ignorance  evi- 
dence had  been  recdved  which  ought  to  have  been  rsjected. 
It  is  quite  clear,  that  in  point  of  law  the  plaintiff  is  entided 
to  a  verdict,  no  justification  having  been  pleaded,  for,  sup* 
posing  the  evidence  admissible,  it  could  <mly  go  in  mitiga* 
tion  of  damages.    There  could  be  as  litde  doubt  that  the 
paper  in  question  was  a  libel  upon  the  plabtiff,  and  highly 
injurious  to  his  character  as  an  oflicer  in  the  army,  because 
it  imputed  to  him  ii^ustice  and  unfairness  in  keeping  the 
defendant  out  of  a  daim  of  money  due,  and  also  in  giving 
him  bills  addressed  to  die  plaintiff  at  a  place  where  he  was 
not  known  and  could  not  be  heard  of,    This  was  certainly  a 
s||in  upon  the  character  of  any  man^  and  as  the  libel  was  un- 
defended, by  reason  that  there»was  no  justification  pleaded,  the 
plaintiff  was  at  all  events  entided  to  a  verdict,    llie  evidence 
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which  was  admitted^  might  affect  the  question  of  damages,        IBM. 
bat  could  oot  remove  the  idaintiff  irom  his  rq^ht  to  a  verdict,     ^^^^^ 
and  as  the  evidence  did  not  go  to  prove  the  facts  imputed,  «• 

the  phiintiff  was  entitled  to  a  new  trial. 

Abbott,  C.  J. — I  left  this  case  to  the  Jury  upon  the 
fiumess  and  honesty  of  die  defendant's  intention  in  the 
course  he  had  adopted.  The  plaintiff  conducted  his  own 
case,  and  in  his  opening  speech  and  in  his  reply  urged,  that 
the  fMincipal  motive  for  his  bringing  the  action  was  to  pre* 
vent  what  he  conceived  to  be  improper  steps  taken  at  the 
War  Office,  in  the  suspension  of  the  half-pay  of  officers  who 
had  subjected  themselves  to  the  displeasure  oi  the  military 
authorities.  I  told  the  Jury,  that  whether  what  was  done 
at  the  War  Office  was  right  or  wrong,  the  defendant,  if  he 
acted  fairly  and  honestly  in  the  course  he  pursued,  was  not 
answeraUe  for  any  matter  of  complaint  on  diat  ground. 
This  being  a  letter  written  by  the  defendant  to  Lord  Pai^ 
mer$ion.  Secretary  at  War,  in  the  form  of  a  petition,  asking 
his  interference  to  enable  bim  to  re<;oveir  the  money,  which, 
upon  the  evidence  in  the  cause,  was  undoubtedly  due,  I  told 
the  Jury,  that  if  they  thought  the  repiesentatton  contained  in 
the  letter  was  a  £iir  and  honest  statement  of  the  real  facts^ 
as  6r  as  the  defendant  could  understand  them,  this  was  a 
sort  of  communication  which  he  was  audmrised  to  make. 
I  told  them,  however,  that  if  they  thought  the  defendant  had 
gone  beyond  diat  line,  and  not  merely  contentmg  himself 
with  a  statement  of  £icts,  had  used  tepressions  not  war- 
ranted by  the  occasion,  the  case  would  be  otherwise.  I  di- 
rected their  attention  to  the  phrase ''  uiyustly  and  unfisirly/' 
and  also  to  the  other  strong  expressions  in  the  memorial, 
but  I  still  left  it  to  them  in  this  way,  that  if  they  thought 
the  letter  contained  a  £iir,  true,  and  honest  representation  of 
hctB,  according  to  the  understanding  and  opinion  of  the 
writer, .  at  the  time  he  was  writing,  he  was  justiOed  in  ther 
publication  of  this  memorial  by  way  of  petition  to  the 
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Secretary  at  War,  praying  intetferenee  in  his  bdialf.  The 
case  was  left  to  them  entirely  upon  the  honesty  and  fairness 
of  the  defendant's  intention. 

HoLROYD,  J.  (a). — I  think  the  direction  to  the  Jury,  by 
my  Lord  Chief  Justice  in  this  case^  was  perfectly  correct. 
I  remember  a  case  of  Cleaver  v.  Cherall,  tried  some  years 
since  at  York,  before  Lord  Ellenborough,  in  which  the  plain- 
tiff brought  an  action  against  the  defimdant,  for  a  libel  con- 
tained in  a  letter  addressed  by  the  defendant  to  an  intimate 
friend  of  his,  advising  him  not  to  trust  the  plaintiff;  the 
letter  containing  mattei'  of  a  slanderous  nature  concerning 
the  plaintiff's  character  ;  and  Lord  EUenhorough  was  of 
opinion,  that  the  letter  was  privileged|  and  that  the  action  was 
not  maintainable^  inasmuch  as  it  was  the  communication  of  a 
man  to  his  friend^  advising  him  in  a  matter  in  which  he 
was  deeply  interested.  The  case  is  not  reported,  but  1  have 
heard  my  Lord  EUenhorough  frequently  mention  it.  I  have 
the  pleadings  in  the  cause,  and  I  mention  the  case  to  shew 
the  opinion  of  my  Lord  Ellenboroughj  in  a  case  where  the 
intention  of  the  party  becomes  a  matter  of  question.  That 
case  certainly  is  not  exactiy  similar  to  this,  but  it  bears  upon 
it  in  some  respects,  as  this  must  be  considered  as  a  case  of  con- 
fidence, and  upon  the  same  principle  as  where  an  application 
is  made  for  the  character  of  a  servant,  supposing  the  diaracter 
to  be  given  in  writbg.  In  cases  of  the  latter  description 
it  has  been  frequently  held,  that  although  the  answer  con- 
tains matter  of  imputation  upon  the  character  of  the  ser- 
vant, yet  inasmuch  as  it  is  not  stated  from  motives  of  ma- 
lice, the  occasion  will  justify  the  imputation,  even  though 
not  perfectiy  consistent  with  truth.  Under  the  plea  of  the 
general  issue,  the  occasion  of  the  writing  may  be  given  in 
evidence  to  rebut  the  presumption  of  malice,  and,  unless  the 
libel  be  written  fidsely  and  maliciously,  the  action  in  such 

(a)  BayUy,  J.  was  gone  to  Chamberi. 
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a  case  cannot  be  sustaioed.    In  the  case  of  confidence  be- 
tween friends*  if  advice  is  given  for  the  purpose  of  pre- 


Fairmah 


Ivvi. 


ventmg  an  injary  happening  to  the  person  in  confidence  ^jv. 
with  the  writer,  and  not  for  the  purpose  of  slandering,  al- 
tboi^h  it  contauis  matter  of  slander,  still  upon  the  general 
issue  the  occasion  of  the  writing  may  be  given  in  evidence. 
If  a.  letter,  or  any  other  writing,  be  sent  maliciousjLy,  and 
by  maliciously  I  mean  malo  ammo,  the  law  will  not  justify 
the  publication.  In  such  a  case  the  truth  cannot  be  given 
in  evidence,  except  it  be  pleaded  in  justification.  The  que;' 
tion  here  is,  whether  the  w^ords  used  were  not  justified 
the  occasion  under  all  the  circumstances  of  the  case  If 
the  defendant, ,  under  pretence  of  applying  to  Lord  Pai-' 
menton,  for  the  purpose  of  obtaining  the  payment  of  the 
money  due  to  him  from  the  plaintiff,  had  used  words  slan- 
derously and  maliciously,  and  with  a  view  to  an  object 
different  from  the  professed  object,  he  could  not  give  the 
truth  of  his  statement  in  eridence  unless  he  pleaded  a  justi- 
ficatioD.  That  goes  to  the  gist  of  the  question.  Was  the 
letter  written  for  the  purpose  and  for  the  occasion  it  pro- 
fesses, or  was  it  written  slanderously  and  maliciously,  and 
not  •  for  the  purpose  of  obtaining  i  remedy  for  that  which 
he  considered  to  be  an  injury  to  hnnself  f  The  charge  here 
is,  that  the  defendant  wrote  this  maliciously  and  without 
any  probable  cause.  I  think  it  was  competent  to  the  de- 
fendant to  shew  that  it  was  written  under  such  circum- 
stances as  that  no  action  would  lie,  by  offering  evidence  of 
the  occasion  on  which  it  was  written.  On  these  grounds  I 
am  of  opinion  that  the  verdict  ought  not  to  be  disturbed. 

Best,  J. — If  this  case  rested  upon  the  principle  of  a 
mere  privileged  commuaication^  I  should  doubt  whether  the 
case  of  Cleaver  v.  Cherall  has  not  been  broken  in  upon  by 
ike  case  of  JBogers  v.  CUfion  (a),  where  the  Common  Pleas 

(a)  3  Bos.  &  Pal.  587. 
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1822.        b«ld«  that  although  a  master  be  not  in  general  bound  to 
prove  the  truth  of  a  character  given  by  him  to  a  person 


Fairmaji 


!▼»• 


«.  applying  for  the  character  of  his  servant,  yet  if  he  oflicioudy 

state  any  trivial  misconduct  to  a  former  master,  in  order  to 
prevent  him  from  giving  a  second  character,  and  then  him- 
self, upon  application  for  a  character,  give  the  servant  a 
bad  character^  the  truth  of  which  he  is  not  able  to  prove, 
the  Jury  may,  from  these  circumstances,  infer  malice  against 
the  master  m  an  action  agabst  him  by  the  servant.    But 
this  case  does  not  rest  upon  that  principle.    This  case  ivas 
very  [iroperiy  left  to  die  Jury  by  my  Lord  Chief  Justice* 
For  the  purpose  of  ascertaining  whether  a  publication  be 
libellous  or  not,  we  are  to  look  to  the  circumstances  under 
which  it  is  published.    If  the  defendant  in  a  memorial  to 
the  Secretary  at  War  had  reflected  upon  the  character  of  an 
oflicer  who  owed  him  nothing,  he  might  justly  be  called 
upon  to  answer  for  a  libel,  because  no  man  has  a  right  to 
make  a  charge  against  another  without  any  foundation.    But 
a  person  has  a  right  to  appeal  to  such  a  tribunal  as  he  thinks 
will  afford  him  justice  in  a  case  where  he  has  to  complain 
of  injury.    It  is  admitted,  that  by  the  practice  of  die 
War  Office,  if  an   officer  receiving  his  half-pay,  'conduct 
himself  so  dishonourably  as  not  to  pay  his  debts,  the  War 
Office  will  compel  him  to  act  with  that  justice  which  ought 
to  mark  the  conduct  of  every  officer  in  the  British  army. 
That  practice  warrant^  the  defendant  in  his  application  for 
the  interference  of  the  Secretary  at  War  in  this  particular 
case,  and  I  agree  with  the  Lord  Chief  Justice  in  the  pro- 
priety of  his  direction  to  the  Jury,  that  if  they  believed  that 
the  defendant  had  stated  nothing  but  what  was  true,  the 
publication  could  not  be  considered  as  a  libel,  because  that' 
can  never  be  considered  as  a  wanton  and  malicious  public 
cation  which  is  addressed  to  a  legitimate  object.    I  diink 
this  was  a  legitimate  object,  and  that  the  Jury  have  come  to 
the  right  conclusion.    No  ol:jectioti  appears  to  have  been 
taken  to  the  evidence  which  was  received ;  and,  supposiiig 
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It  Bot  adminicle,  we  ought  not  to  gnnt  a  new  triiA  ufO»       istt. 

tlwt  ground.   I  can  make  no  dtttinction  between  the  8itttatio»  p^^^^^ 
of  aman  wbo  cooducta  his  own  case,  and  of  him  who  truati       *  «. 


his  interests  to  counsel.  The  regularity  of  pioceediogs  ii|  " 
a  court  of  justice  must  not  yield  to  sndi  a  distinction.  If 
this  wete  aUowed,  it  mig^t  be  qpen  to  ccunsd  to  lie  by. 
let  in  iayrop^  evidence,  and  then  apply  for  a  new  triaL 
This  can  never  be  enduned  in  any  case.  But  I  am  by  no 
nieans  prepared  to  aay  that  Uns  evidence  was  inadnuasible 
lyoD  the  general  issue.  I  think  a  man  should  come  pre* 
pared  to  vindicate  hia  character  when  he  complains  of  an 
attack  upon  it;  for^  according  to  the  language  of  many 
cases,  he  puts  his  character  in  issue,  and  he  cannot  com- 
phun  of  surprise  if  facts  are  brought  forward  with  a  view 
to  die  diarge  aaade  against  him.  But  it  is  not  necessary  to 
decide  that  point,  because  no  such  objection  was  taken* 
The  questicm  here  is,  whether  this  vras  a  publication  ad- 
diesaed  to  a  person  who  the  defendant  had  reason  to  suppose 
could  afford,  him  redress,  and  the  Jury  being  of  opinion 
that  it  was  published  under  those  circumstances,  and  Ibaft 
there  was  no  malioe  in  the  case,  I  think  the  action  cann9C 
be  sustained* 

Eule  refused* 


Doe,  dem.  Read  v.  Godwin. 

Mmg  t. 

JCiJECTMENT  to  recover  the  possession  of  a  dwelling*  The  dtj  Lot- 
house  and  prenuses,  situate  in  the  parish  of  Si.  Sepukkrt,  gS^I^.^t. 

vwtB  thepriies 
therein  enumerated  in  five  tmstees  by  name,  in  trnst,  lor  the  purposes  of  the  set,  mod  by 
the  t6ia  eee.  it  is  enactea.  That  in  case  of  the  dMtb  of  oncor  oMMe  of  tlw  traHeei  befiMne 
the  drawing  of  the  lottery,  and  the  conveyance  of  the  priies  to  the  fortnnale  boldcrt  of 
the  tickets,  the  Mrvivort  tkatt  and  they  are  thereby  repaired  to  fill  up  the  vacancy  at 
vaeai^ciea  by  the  election  of  some  other  person  or  persons,  for  the  parposes  of  the  act  »— 
Held,  in  ejectment,  that  a  conveyance  of  a  prise  to  the  lessor  of  the  plaintiff,  by  four 
only  of  the  five  trastees  (one  havtaf  died),  was  valid  ssid  cffpctoal  tii  a  court  of  law ;  and 
SemkU,  That  the  conveyance  was  effectual,  though  no  proof  was  given  that  the  lessor  ef 
the  ptaintiff  was  the  fortnmte  holder  of  the  tidtet  te  which  the  prise  bad  fiOka. 
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IMS.        wi^ut  Ntfo^e,  in  the  city  of  Londbii. .  Plea,  the  Ge* 
^"^^      neral  Issue.    At  the  trial  before  jlbbattf  C.  J.,  at  the  Sdn 
9.  tings  in  London  after  last  Term,  the  lessor  of  the  plaintiff 

hadavercuct. 

'   J.  f^yis  now  moved  for  a  rule  to  shew  cause' why  the 
verdict  should  not  be  set  aside/ and  a  new  tried  granted* 
The  house  in  question  was  one  of  several  houses  enume* 
rated  in  the  schedule  to  an  act  of  die  46  Geo.  S.  c.  97* 
''  An  act  to  enable  the  several  persons  therein  named  ttf 
dispose  of  several  houses  in  Pickett  Street,  Tempk  Bar,  in 
the  parish  of  St.  Clement' Danes,  in  the  county  of  Middle^ 
sex,  and  in  Skinner  Street,  Snow  Hill,  and  on  Snow  Hill,  and 
in  Fleet  Market,  in  the  parish  of  St.  Sepulchre,  in  the  city  of 
London,  by  lottery  *    By  that  statute  Sir  James  Shaw,  Bart 
then  Lord  Mayor  of  the  City  of  London ;  Sir  John  William 
Anderson,  Bart,  and  Harvey  Christian  Coombe,  Esq.  aldei^ 
men;  Sir  John  Silvester,  Bart.  Recorder;  and  Newman 
Knowlys,  Esq.  Common  Serjeant,  were  appointed  trustees 
forcarrying  the  purposes  of  the  same  into  effect,   and  by 
the  s.  16.  it  was  enacted,  "  That  in  case  any  one  or  more 
of  them  the  said  trustees  (naming  them),    of  other  the 
trustee  or  trustees,  to  be  elected  as  hereinafter  is  mentioned, 
'shall  happen  to  die  before  the  drawing  of  all  the  said  lot- 
teries, and  the  conveyance  of  all  the  prizes  to  the  fortunate 
holders,  then  and  in  every  such  case  the  survivors  or  sur- 
vivor of  them  shall,  and  he  and  ^ey  are,  and  is  hereby  re- 
quired from  time  to  time  to  elect,  nominate,  or  appoint, 
some  other  person  or  persons  in  the  stead  or  place  of  the 
person  or  persons  ao  dying,  for  the  purpose  of  carrying  this 
act  intp  execution;  and  the  said  buildings  and  estate,  or  such 
of  them  as  shall  then  remain  vested  in  the  surviving  trustees 
or  trustee  for  the  time  being,  shair  be  vested  jointly  in  such 
trustees  or  trustee ;  and  the  new  trustee  or  trustees  to  bd 
appointed  as  aforesaid,  shall  have  the  like  powers,  rights    . 
and  authorities,  as  if  he  had  been  named  aa  a  trustee  for  the 
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|iarpose9  aforeaiaid,  in  and  by  this  present  act.^    The  lessor        1882. 
«f  the  plaintiff^  in  order  to  support  the  ejectment^  pnt  in  a 


Dox 
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deed  of  conveyance  to  himself  of  the  house  in  question,  ^^^ 
executed  by  Sir  John  Silvester,  Bart^  Newman  Knawlys,  Esq. 
Sir  James  Shaw,  Bart,  axikd' Harvey  Christian  Coombe,  Esqi 
being  four  only  out  of  the  6ve  trustees  appointed  by  the  act^ 
Sir  John  fViiliam  Anderson,  Bart,  the  other  original  trustee^ 
being  admitted  to  be  dead  at  die  time  of  the  coUTeyance^ 
There  are  two  objections  to  the  plaintiff's  right  of  recover^ 
ing  in  this  ejectment.  First,  the  deed  of  conveyance  is 
invalid,  because  it  purports  to  be  executed  by  only  four 
trustees,  whereas,  accqrdii^  to  the  act,  which  was  made  for 
public  purposes,  it  was  imperative  on  the  survivors  to  com- 
plete the  full  number  of  five  before  they  could  execute  a 
conveyance  to  the  fortunate  holder.  The  words  of  the  l6th 
section  are  extremely  strong  upon  tliis  subject ;  for  it  de*- 
dares  **  that,  in  every  case  of  the  death  of  a  trustee,  the 
survivors  or  survivor  of  them  shall,  and  they  and  he  are,  and 
is  hereby  required  from  time  to  time  to  fill  up  the  vacancy 
by  the  nomination  of  a  successor  or  successors  of  die  per« 
son  or  persons  so  dying."  Thei^efore  it  is  impossible  to 
pve  effect  to  this  conveyance,  because  it  is  not  in  comply* 
ance  with  the  peremptory  requisitions  of  the  act.  Then 
second,  as  there  is  no  demise  laid  in  the  declaration  in  the 
of  any  of  the  trustees,  whoever  claims  under  them 
prove  himself  either  to .  be  the  fortunate  holder,  or 
a  person  holding  by  his  direction  or  appointment.  JNow  it 
does  not  appear  here  that  the  holder  of  the  fortunate  ticket 
was  a  contentnig  party  to  this  conveyance*  This  is  not  like 
the  case,  of  common  trustees,  whom  a  Court  of  Equity 
mi^t  compel  to  make  a  good  title.  In  this  case  the  whole 
title  is  derived  from  the  act  of  parliament,  and  the  vendee 
must  take  care  that  he  has  a  sufficient  title.  The  lessor  of 
the  plaintiff  has  shewn  no  title.  It  was  stated  at  the  trial 
that  the  lessor  of  the  plaintiff  had  purchased  of  the  assq^ 
flees  of  persons  named  WaM  and  Hisbett,  who  were  the 
VOL.  I.  s 
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lan.       fortuntte  holders.    Undoubtedly  dien  die  lessor  of  the  pUn- 
tiff  should  have  proved  a  direction  by  those  asttgnees  to  the 


lyou 
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V.  trustees  under  the  act,  to  convey  to  him.    No  such'  proof 

was  offered  at  the  trial,  and  therefore,  whatever  die  question 
might  have  been,  if  there  had  been  a  demise  in  the  pames 
of  the  trustees,  the  lessor  of  the  plaintiff  clearly  cannot 
recover,  as  tlie  evidence  stands  at  present.  The  statute 
52Geo.  3.  c.  175.  s.  8,  which  was  passed  for  the  purpose 
of  altering  and  amendbg  the  preceding  statutes  of  the  46 
8c  49  Geo.  3,  for  regulating  the  Gty  Lottery,  declares  that 
every  conveyance  to  the  holders  of  the  fortunate  tickets,  or 
the  purchasers  of  any  unclaimed  prize  sold,  shall  be  deemed 
a  sufficient  title  thereto,  which  evidently  shews  that  the  per- 
sons so  described  must  be  parties  to  the  conveyance.  This 
is  also  decisive  proof,  in  the  absence  of  a  demise  in  the 
names  of  the  trustees,  of  the  necessity  of  shewing  through 
whom  the  lessor  of  the  plaintiff  derived  title.  There  bemg 
no  such  evidence,  this  ejectment  must  fail. 

Abbott,  C.  J. — I  am  of  opinion  that  there  b  no  reason 
for  disturbing  this  verdict.  The  evidence  given  on  the  parf 
of  the  lessor  of  the  plaintiff  was,-  that  the  present  defimdant 
came  into  ihe  possession  of  the  house  in  question  under  a 
person  named  Rolfe,  to  whom  he  had  paid  rent,  and  that 
Ro^e  had  conveyed-  his  interest  to  the  lessor  of  the  plaintiff. 
That  was  the  primi  facie  case.  The  defendant's  counsel 
then  called  my  attention  to  the  provisions  of  the  different 
acts  of  parliament  for  regulating  the  City  Lotteries,  shew- 
ing, that  this  was  property  of  a  peculiar  nature,  and  tliat 
the  execution  of  the  conveyances,  should  be  by  all  the  five 
trustees,  who  were  named  in  the  first  act  of  parliament, 
namely.  Sir  James  Shaw,  Sir  John  SUvesier^  Newman 
Knowlys,  Esq.  Alderman  Coombe,  and  Alderman  Anderson, 
and  it  was  contended,  that  inasmuch  as  Alderman  Anderson 
had  died,  there  should  have  been  an  appointment  of  an- 
other trustee  in  his  stead,  before  the  conveyance  was  effect- 
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ed ;  and  that^  b  order  to  give  validity  to  the  conveyance^  it        1822. 
dioidd  have  been  executed  by  five  trustees.    I  was  of  a         p^^' 
difiiereot  opinion;  and  held,  that  the  directions  of  the  statute  v. 

46  Geo.  S.  c.  97,  in  this  respect  were  analogous  to  the 
powers  contained  in  a  private  settlement,  to  fill  up  the 
vacancies  occasioned  by  death,  for  the  eiecution  of  the 
trust.  I  thought  that  though  this  authority  was  of  a  higher 
eharadber,  inasmuch  as  it  was  under  the  directions  of  an 
act  of  parliament,  and  therefore  more  imperative,  yet  still, 
as  the  estate  remained  in  the  surviving  trustees,  there  might 
be  a  legal  conveyance  by  them.  I  iiiither  suggested,  that 
by  the  49  Geo.  3.  c.  70.  s.  7*  this  construction  was  fortified^ 
because  by  that  section  it  is  declared,  '*  that  if  any  fortunate 
ticket,  or  tickets,  drawn  in  any  of  the  lotteries,  should  not 
be  produced  to  the  said  five  trustees,  or  the  survivors  or 
survivor  of  diem,  or  such  other  person  or  persons  as  should 
or  might  be  appointed  in  their  stead,  or  any  of  them,  in 
pursuance  of  the  therein  recited  act,  or  to  their  clerk,  before 
the  expiration  of  six  calendar  months  next  after  the  drawing 
of  the  last  lottery,  then  the  said  five  trustees,  or  the  sur- 
vivors or  survivor  of  them,  should  immediately  advertise 
the  prizes,  the  tickets  for  which  should  not  be  produced, 

,  and,  in  case  they  should  not  be  produced  within  three 
months  next  after  such  advertisement,  dien  that  the  said 
five  trustees,  or  the  survivor  or  survivors  of  them,  should 
sell  the  same  by  public  auction.''  Tliat  leads  to  the  second 
objection  taken,  namely,  that  there  could  be  no  conveyance 
to  the  present  lessor  of  the  plaintiff,  but  by  the  privity  of 
die  fortunate  holder  of  the  ticket  to  which  this  house  had 
fallen  as  the  prize.  Now  the  deed  which  was  given  in  evi- 
dence recited  that  Messrs.  fValsh  and  Nesbitt  were  the  for- 
tunate holders,  and  though  tliere  was  no  proof  of  their 

'  execution  of  the  conveyance,  still  I  thought  that  there  was 
sufficient  title  in  the  plaintiff  without  their  execution ;  and 
diat  if  I  were  to  presume  any  thing,  it  was  to  be  in  favour 

sS 


^0^  CASES  IN  THE   KIKG'S  BENCH, 

182i.  of  the  title  of  die  lessor  of  the  pliantiff  agunst  the  cfe« 
fendant,  who  had  no  title  at  all.  I  thought  that  in  this  caiJBr 
the  trustees  had  the  legal  estate  in  trust  for  the  holder  of 
the  fortunate  ticket^  and  that  a  conveyance  might  be  made 
by  the  surviving  trustees,  and  therefore  that  the  deed  wa» 
sufficient  to  pass  the  estate  to  die  plaintiff. 


Dob 

90DWIIf« 


Bay  LEY,  J. — I  have  no  doubt  that  the  deed  in  diis  < 
was  sufficient  to  pass  the  legal  interest  to  the  plamtiff,  and 
diat  unless  it  was  proved  that  Sir  John  WiUiam  Andenoa 
had  died  before  die  lottery  was  drawn,  I  do  not  know  how 
s.  16  of  46  Geo.  3.  c.  97.  could  apply  in  any  respect  to 
the  case;  for  that  section  provides,  that  in  case  any  one  or 
more  of  die  said  trustees  should  happen  to  die  brfort  the 
drawing  of  the  said  lotteries,  then  and  in  every  such  case  the 
survivors  ot  survivor  of  them  are  to  elect  some  other  per- 
son or  persons  in  his  or  their  stead.  But  whether  I  am  right 
m  that  or  not,  or  whether  Sir  John  WilUam  Jlnderson  died 
before  the  drawing  of  the  lottery  or  not,  it  seems  to  me 
that  this  is  a  directory  clause  only ;  and  if  it  were  requisite 
to  fill  up  the  number  of  trusteesi  there  was  a  very  easy 
remedy  by  which  to  compel  die  fiMing  up  of  the  vacancy, 
namely,  by  an  application  to  this  Court  for  a  mandamus  to 
direct  that  the  survivors  should,  in  obedience  to  the  act  of 
parliament^  fill  up  the  necessary  number  of  trustees,  and 
then  make  the  conveyance*  But,  until  die  number  is  sup* 
plied,  die  whole  legal  property  itf  in  the  trustees^  or  the 
survivors  or  survivor  of  them^  and  that  bemg  so,  a  cbnvey- 
ance  by  them  is  operative  in  a  court  of  law.  If  they  act 
contrary  to  the  duty  which  they  owe  to  the  public  in  the 
execution  of  dieir  trust,  it  is  competent  to  the  party^  who 
has  reason  to  complain,  to  go  into  that  Court  in  which 
trusts  are  properly  the  subjects  of  jurisdiction,  and  have 
the  conveyance  vacated  and  set  aside.  But  in  a  court  of 
law  all  we  have  to  look  to  is  the  legal  tide.  By  this  act  of 
parliament  they  are  constituted  the  legal  trustees^  and  the 
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BCt  confers  upon  -tbem  the  power  of  C(»veying  the  leg^       1822. 
property  upon  the  fortunate  bolder  of  the  ticket.    This      ^"^^^^ 
conveyance  does  purport  to  convey  to  the  person  who  is  v. 

supposed  at  the  time  to  be  the  fortunate  bolder.  They  hold  ^>^^i"« 
it  in  trust  for  that  person.  Whether  it  is  a  proper  convey- 
ance or  not  is  not  for  us  to  decide.  That  is  a  question  for 
the  consideration  of  a  Court  of  Equity^  if  there  has  been 
a  breach  of  trust.  As  this,  however,  is  a  conveyance  to 
the  lessor  of  the  plaintiff  by;  persons  who  have  the  legal 
title,  I  think  the  verdict  cannot  be  disturbed. 

Best,  J.  (a) — If  there  was  really  no  authority  given  to 
these  trustees  to  convey,  there  would  be  something  in  the 
argument;  but  the  authority  is  in  fact  vested  in  them; 
and  whether  it  is  executed  by  four  or  by  five  makes  no  sort 
of  difference  in  a  court  of  law.  The  act  of  parliament 
does  not  merely  say  that  these  persons  shall  have  authority 
to  convey,  but  it  distinctly  vests  in  them  the  whole  of  the 
l^;al  estate.  If  the  legal  estate  is  vested  in  the  trustees, 
they  can  dispose  of  it,  and  we  cannot  inquire  whether  they 
have  disposed  of  it  in  a  proper  manner.  That  b  a  question 
proper  for  the  consideration  of  another  Court.  We  cannot 
take  notice  of  any  thing  but  a  legal  estate.  If  the  legal 
estate  is  vested  in  them,  they  can  convey  it  to  whom  they 
please,  as  far  as  we  have  any  control  over  them.  This 
estate  is  vested  in  them,  and  is  conveyed  to  the  lessor  of 
the  plaintiff.  It  is  said  that  the  surviving  trustees  ought  to 
fill  up  the  number  mentioned  in  the  statute;  I  agree  with 
my  Brother  Bayley  that  that  is  merely  a  directory  clause. 
Whether  it  is  proper  that  the  number  of  trustees  should  be 
filled  up,  may  depend  upon  circumstances.  We  can  form 
no  judgment  at  present  upon  that  question.  If  the  number 
be  reduced,  and  it  becomes  necessary  to  fill  it  up,  a  Court 
of  Equity  might  interpose,  oif  this  Court  might  interfere 

(«)  Hoiroydf  J.  wai  sbseot  at  Cbambrr** 
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by  mandamus  to  fill  op  the  complete  number^  It  appears 
to  me,  however,  that  the  munber  of  trustees  cannot  affect 
the  right  to  convey,  and  these  persons  having  the  proper^ 
vested  in  them,  they  may  convey  it  as  they  think  proper. 

Rule  refused. 


'Sf^y*  Pip^ET  t;.  Hearn. 

vyASE  for  a  malicious  prosecution  tor  peijury.  At  the 
trial  before  Jbbott,  C.  J.  at  the  London  aiUouraed  Sitt«gs 
after  last  Term,  die  plaintiff  had  a  verdict  for  150/*  da- 
mages upon  the  whole  declaration. 

Plati  now  moved  for  a  rule  nin  to  arrest  the  judgment. 

The  declaration  contained  two  counts ;  and  if  either  is  bad 
conseqaentlv  the  defendant  is  entitled  to  have  die  judgment  arrested.  As 
the  return  doef  A®  second  is  most  vulnerable,  that  may  be  considered  fiiat. 
J?iii!ldUwf  ^  "^^  objections  to  that  are,  first,.tbat  it  does  not  sufficiently 
^'^  \Sr*'  describe  the  jurisdiction  in  which  the  indictment  for  peijuiy, 

the  sheriff.  which  was  the  subject  of  this  action,  was  found ;  and,  se- 
-where  pe^ry  <^ond>  ^^^  the  description  of  the  offence  is  too  general;  for 

it  does  not  shew  that  the  indictment  was  good  in  point  of 

In  the  second 


The  retnm  to 
a  writ  of  in- 
oaiiy,  if  de« 
Kctive,  may 
be  amended  by 
the  award  of 
the  writ  en- 
tered on  the 
roll,  after  the 
inqnisition  of 
damages  in 
taken,  ind 


isigned 
upon  evidence 
given  before 
the  theriffs* 
secondary,  on 
an  inqnisition 
of  damages, 


law  to  sustain  the  allegation  of  perjury. 

count  it  is  stated,  ''  And  whereas  also  the  said  defendant, 

afterwards,  to  wit^  8cc.  on,  &c.  at  a  general  session  of  Oyer 


where  the  writ  and  Terminer  of  our  said  lord  the  King,  holden  for  the  said 
of  inquiry  was  o» 

directed  to  be  city  of  London,  at  the  Justice  Hall  in  the  Oid  Bmhy, 

retomed  into 

C.  P.  instead 

of  K.  B. :— Held,  that  the  indictment  wonld  lie  npon  the  alleged  perjurv ;  and  where  in 

an  action  on  the  case  for  a  malicious  prosecution  for  perjury,  assigoed  npon  evidence 

given  under  such  circumstances,  it  was  held  to  be  no  objection  in  arrcat  of  jnd^ent. 

After  Yerdict  in  an  action  for  a  malicious  prosecution  for  perjury,  it  is  no  objection  to 
the  description  of  the  Court  in  which  tlie  indictment  vras  found,  that  the  names  of  the 
Justices  before  whom  the  session  of  Oyer  and  Terminer  is  held,  are  not  set  out.  Semblef 
That  it  is  sufficient  to  allege  that  at  such  a  session,  defendant  maliciously  indicted  plain- 
tift'/or  wiyul  and  c&rrupt  perjury,  without  describing  mo^e  particnlarly  the  circunstaaces 
under  which  the  alleged  perjury  was  supposed  to  have  been  committed. 
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withm  the  parish  of  St.  Sqndchre,  in  the  waicd  of  Furring 
don  Without,  in  London  aforesaid^  maliciously^  and  without 
uiy  reasonable  or  probable  cause  whatsoever,  i$$dietedf  and 
camed  and  procured  to  be  indicted,  the  $aid  plmtUiff,  for 
wilful  and  corrupt  perjury,  8lc."    Now  the  first  olgection 
to  this  count  is,  that  it  does  not  state  before  whom  the  ses- 
sions of  Oyer  and  Terminer  were  held,  which  it  ought  to 
have  done,  in  order  to  shew  that  the  Court  had  authority 
to  entertain  the  indictment.    In  Com.  Dig.  tit.  Action  upon 
the  Canfor  a  Consfnraey,  C.  4.  it  is  said  that  the  declara- 
tion must  shew  that  the  plaintiff  was  indicted  before  Jus- 
tees  who  had  authority  to  take  the  indictment;  and  there- 
fore if  it  all^e  an  indictment  for  treason  before  A.  and  B. 
Juetices  ofC.  B.ad  paeem  et  aud.  et  temdnand*  ad  genera^ 
Urn  gaolm  deliberationem,  iic.  it  is  bad;  for  it  does  not 
shew  that  A.  and  B.  were  Justices  for  gaol  delivery^  but 
oaly  dmt  the  indictment  was  found  before  them  at  a  gaol 
delivery.    So  in  the  case  of  Sherington  v.  JVard(a),  which 
was  an  action  upon  the  case,  in  the  nature  of  a  conspiracy^ 
for  pioqariag  the  plaintiff  to  be  indicted  for  peijury,  it  not 
appearing  before  what  Judge  the  indictment  was  tried,  to 
shew  that  it  was  coram  judice,  the  plaintiff  failed.    These 
are  authorities  to  the  first  objection.    Then,  second,  the 
description  of  the  offence  of  which  the  plabtiff  is  supposed 
to  have  been  indicted  is  too  general;  for  it  is  not  sufficient 
to  say  that  the  defendant  indicted,  and  caused  and  procured 
to  be  indicted  the  said  plaintiff /or  wilful  and  corrupt  per' 
jury.    The  declaration  must  shew  not  only  that  the  plaintiff 
was  indicted,  before  a  proper  jurisdiction!  but  also  that  he 
was  tried  upon  a  good  indictment.    For  thu,  the  position 
in  Com.  Dig.  already  cited^  is  an  authority.    The  iudict- 
ment  should  have  set  out  such  circumstances  as  would  shew 
that  the  perjury  alleged  was  wilful  and  corrupt.     Perjury 
is  a  conclusion  of  law  arising  from  a  number  of  combined 

(a)  Cro.  £Us.  7S4. 
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1892.        circumstances^  shetving  that  the  offence  is  complete*    It 
must  be  ahewn  that  the  oath  viBs  wilful  and  false ;  that  H 


PiPPBT 


lltAKJI. 


fl.  was  taken  before  a  competent  jurisdiction ;  and  that  the 
fact  deposed  to  was  pertinent  and  relevant  to  the  matter 
in  issue.  All  these  qualities  are  requisite  to  constitute  the 
l^al  crime  of  perjury.  None  of  these  are  shewn  in  the 
declaration,  and  consequently  the  defendant  has  not  the 
means  of  knowing  with  sufficient  certainty  what  he  ia 
called  upon  to  answer.  The  charge  which  the  defendant 
IS  supposed  to  have  made  against  the  plaintiff  is,  that 
the  plaintiff  had  committed  mlftU  and  corrupt  perjury; 
but  under  what  circumstances  does  not  appear.  There  is 
nothing  to  identify  the  charge  supposed  to  have  been  made, 
with  the  defendant.  Stating  the  substance  and  effect  of  the 
charge  b  not  sufficient;  the  very  charge  itself  must  be  set 
forth  to  shew  its  identity.  In  Cook  v.  Cox  {a),  which  was 
an  action  of  slander,  Lord  EUenborotigh,  C.  J.  said,  **  Iden- 
tity may  be  predioited  vrith  certainty  of  words,  but  not  of 
the  effect  of  them  as  produced  upon  the  mind  of  a  hearer.'' 
Here  identity  might  have  been  shewn  with  respect  to  the 
indictment,  but  no  identity  can  be  predicated  of  it  wiih 
icertainty,  as  it  is  described  in  this  declaration.  Perjury 
being  a  denomination  of  crime  by  itself,  it  should  be  shewn 
under  what  circumstances  it  was  committed.  In  this  respect 
it  is  like  the  crime  of  murder  or  of  felony,  and  it  ncuist  be 
shewn  under  what  circumstances  the  murder  or  the  felony 
was  committed.  For  instance,  suppose  this  had  been  an 
action  for  a  malicious  charge  of  murder,  would  it  have 
been  sufficient  to  state  the  charge  in  those  general  terms, 
without  shewing  upon  whom  the  murder  was  supposed  to 
have  been  committed  ?  If  not,  the  objection  is  equally  o(v* 
gent  in  this  case.  As  thb  declaration  does  not  shew  that 
there  had  been  a  good  indictment,  the  defendant  is  entitleiif 
^Q  have  the  judgment  arrested  upon  the  second  count. 

(u)  3M,6tS,  116v 
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The  Court  were  clearly  of  opinion  that  there  was  nothing 
in  eitfier  of  the  objections  to  the  second  count.  As  to  the 
first  objection  it  was  quite  sufficient  to  state  that  die  de- 
fendant had  indicted  the  plaintiflF  at  the  general  session  of 
Oyer  and  Terminer  at  Justice  Hall,  in  the  Old-  Bailey, 
without  stating  before  whom  the  sesrion  was  held;  for  the 
Court  would  not  presume  that  the  session  was  held  without 
the  presence  of  Justices.  Then,  as  to  the  second  objection, 
supposing  there  to  be  an  ambiguity  in  the  description  of  the , 
offence,  which  was  not  the  fmct,  it  was  cured  by  the  ver* 
diet.  The  case  of  Cook  v.  Cox{a)  was  perfectly  distin- 
guishable from  thisy  because  all  that  was  decided  in  that 
case  waS|  that  in  an  action  for  words,  the  exact  words  must 
be  set  out,  and  that  it  was  not  sufficient  to  set  out  the  effect 
of  them. 

Piaii  then  addressed  himself  to  the  first  count ;  and  con- 
tended, that  it  could  not  be  sustained,  inasmuch  as  it  ap- 
peared that  the  alleged  peijury  could  not  have  been  com- 
mitted, by  reason  that  the  secondary  of  die  Sheriffs'  Court 
in  London,  before  whom  the  peijury  was  alleged  to  have 
taken  place,  had  no  authority  to  admmister  an  oath  touch- 
ing and  concerning  the  matter  to  which  the  plaintiff  had 
deposed ;  and  therefore  that  the  indictment  for  perjury  could 
not  lie.  It  appeared  from  the  indictment,  which  was  set 
out  in  the  declaration,  that  the  alleged  perjury  was  commit- 
ted upon  an  inquiry  of  damages  before  the  secondary,  in  a 
cause  of  Bridges  v.  Heam,  depending  in  the  Court  of 
King*s  Bench.  The  defendant  in  that  action  having  suffered 
judgment  to  go  by  defiiuit,  a  writ  of  inquiiy  was  issued, 
directed  to  the  sherifis  of  London,  to  assess  the  damages. 
By  mistake  that  writ  was  made  returnable  in  the  Common 
Pleas  instead  of  the  Kin^s  Bench.  At  the  trial  of  the  in- 
dictment, the  plaintiff  was  acquitted,  for  the  variance  which 

(d)  3  M.  ^  S.  116. 


270  -CASKS  IN  THK   KING'S  BBNCH, 

1822.       appeared  between  the  wvit  described  la  the  indictiiieiit^  and 

^^^"^^^      the  proceedings  when  produced  to  support  the  avermeots. 

V.  The  learned  counsel  now  contended,  therefore,  that  as  At 

^""*      writ  was  made  retumaUe  in  the  Common  PUoi,  it  must  be 

treated  as  a  nullity^  and,  consequently,  that  no  peijuiy  codd 

be  assigned  upon  evidence  ^ven  before  the  secondary  upon 

such  a  writ;  the  matter  being  comm  nom  judke,  and  the 

secondary  having  no  authority  to  administer  an  oath  in  that 

behalf.    The  secondary  had  no  power  to  administer  an  oath, 

CTcept  as  incident  to  hb  office.    His  authority  was  derived 

from  the  writ;  but  if  the  writ  was  void  for  the  informality, 

as  to  the  direction  with  respect  to  the  return,  he  could  have 

no  authority  to  administer  an  oath,  and,  consequently,  no 

pegury  could  be  assigned  upon  the  deposition  of  a  witness 

upon  that  inquiry. 

Abbott,  C.  J. — I  am  of  opinion  that  there  is  nothing 
m  any  of  the  objections  taken  to  this  record.  An  to  the 
first  count,  I  think  that  a  man  who  maliciously  and  without 
any  probable  cause  prefers  an  indictment  against  mother,  is 
liable  to  gnswer  in  damages  for  his  malicious  act,  although 
the  indictment  may  be  defective  in  ^ome  point  of  foim. 
That  was  the  case  in  this  instance ;  but  I  think  the  {daintiff 
has  not  the  less  a  claim  to  damages.  It  is  not  because  the 
declaration  shews  a  bad  indictment,  that  therefore  the  de- 
fendant will  not  be  liable  to  an  action.  As  to  the  objections 
to  the  second  count,  this  motion  being  made  after  verdict, 
it  strikes  me  at  present  that  there  is  nothing  defective  in 
the  declaration  in  stating  that  the  defendant  had  caused  the 
plaintiff  to  be  indicted  for  the  crime  of  vrilftil  and  corrupt 
perjury  at  the  session  of  Oyer  and  TerwiJner,  hoiden  at  the 
Justice  Hall  at  the  Old  Bailey.  It  must  be  understood 
that  die  Court  there  hoiden  bad  competent  authority  to 
entertaiu  the  indictment,  wiliiout  setting  out  more  particu- 
larly the  circumstances  under  which  the  indictment  was 
preferred. 
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Batlet,  J. — ^I  am  of  the  same  opinion.  The  oljec-  1823. 
ti<Mi8  taken  to  the  second  coont  have  already  been  answered*  p^*^ 
As  to  the  first  coont  I  think  it  is  free  from  objection.    The  «• 

circumstance  of  the  writ  of  inquiry  being  returnable  in  the 
Conmon  Pleas  instead  of  the  King*8  Bench,  does  not  make 
the  writ  void.  The  sheriff  is  at  liberty  to  proceed  in  his 
inquiry,  notwidistanding  the  mistake  in  the  direction  as  to 
the  return.  His  proceedings  nnder  it  are  perfectly  valid, 
because  the  return  may  be  amended  by  the  roll.  When  a 
writ  of  inquiry  is  directed  to  the  sheriff,  he  must  proceed 
b  it,  though  there  is  a  mistake  in  the  return.  He  cannot 
say,  '*  I  won*t  execute  the  writ,  because  you  have  made  a 
mbtake  in  the  return."  When  the  award  of  a  writ  of  in- 
quiiy  is  entered  on  the  roll,  you  may  amend  the  writ  by  the 
latter,  if  there  is  any  mistake  in  it.  Frequent  instances  of 
this  kind  have  occurred.  In  the  case  of  Johnson  v.  Tovd" 
mn(a)  the  Court  held,  that  if  the  award  of  the  writ  of  in- 
quiiy  on  the  roll  be  right,  the  teste  of  the  writ  if  wrong 
shall  be  amended  by  it;  and  Lord  Eltenborough,  C.  J.  9aid> 
**  Where  the  amendment  required  is  according  to  die  truth, 
and  there  is  something  to  amend  by,  as  there  is  here, 
namely,  the  award  of  the  writ  of  inquiry  upon  the  roll, 
there  is  an  end  of  the  question.''  Several  instances  of  the 
same  kind  are  there  cited  (b).  But  is  it  to  be  said,  that 
because  a  man  is  maliciously  mdicted  upon  a  bad  indict- 
ment,' that  he  is  to  have  no  remedy  for  the  injury  ?  The 
secondary  in  this  case  had  clearly  autliority  to  administer 
the  oath  by  virtue  of  the  writ  directed  to  the  sheriffs.  Any 
defect  in  the  return  to  the  writ  would  be  no  answer  to  an 
indictment  for  perjury  committed  upon  the  inquiry,  if  the 
proceedings  were  truly  described.  If  not,  it  follows  that 
it  would  be  no  objection  to  an  action  for  a  malicious  prose- 
cution for  perjury,  assigned  upon  evidence  given  before  the 

(a)  4  East,  173.  70.    and  Cowden  v.  CouUr,    Rep. 

(6)  WooUey  V.  Mostly,  Cro.  Elis.      temp.  Hardw.  314.  ^ 

760.     Hammond  ▼.  PuraeU,  Carlh. 
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sheriffs'  secoiidary,  under  a  writ  of  iiMjuiiy^  to  which  the 
return  19  defective. 

Bbst,  J.  (a). — I  am  of  the  same  opinion.  Whether  the 
plaintiff  was  liable  to  be  convicted  or  not  upon  an  iodictr 
ment,  assigiling  perjury  upon  evidence  given,  as  in  this  case^ 
he  is  subjected  to  all  the  expence  and  inconvenience  of  the 
proceeding,  and  if  the  indictment  is  preferred  from  mere 
wantonness  and  malice,  the  partj  occasioning  such  an  injurj 
is  liable  to  an  action. 

Rule  refuse^. 

(a)  Holroydj  J.  was  absent  at  Chambers. 


ThuTBdof,  Partridge  v.  Bere. 

May  S. 

In  a  court  of    t^-ASE  by  the  reversioner  for  diverting  a  water  course. 

law,  mortga-    The  first  count  of  the  declaration  stated,  that  at  the  time  of 

gor,  in  tne  ac- 

tnal  possession  committing  the  grievances  complained  of,  the  locus  in  quo, 

premises,  may  Situate  in  the  parishes  of  Tiverton  and  Hunhkam,  in  the 
SesSribed'^L  county  of  Devon,  was  in  the  possession  and  occupation  of 
/eiMatof  the  one  John  Turner,  as  tenant  thereof  to  the  plaini^',  the 
Therefore  reversion  thereof  being  in  the  said  plaintiff*  At  the  trial 
Tron^bt  an"*'  before  Parke,  J.  at  the  last  Devonshire  Assizes,  the  evidence 
vcrtin  a  water  ^  P""^^^  ^^^  averment  of  Turner*s  tenancy,  was  a  deed  dated 
course,  stating,  8th  March.  1817,  by  which  it  appeared,  that  Turiter,  who 
that  the  locus  ,         /  .  v  j   •     .l      j     j  j 

Mfnowasin     Has  then  m  possession,   as  was  recited  m  the  deed,  x  and 

J^*5^'^°,,|f    being  tenant  for  life,  had,  in  consideration  of  the  sum  of 

*flian<  >-Held,  joq/.  paid  to  him  by  die  plaintiff,  conveyed  the  estate  to 
that  the  aver-  '^  j  r  /.,.i 

ment  was  sa-    the  plauitiff  by  way  of  mortgage  for  a  term  of  one  hundred 

of  a  mortgage  years,  if  Turner  should  so  long  live ;  with  a  proviso  that  the 

tenantior  iffe   p'^'^'^ff  should  hold  it  in  trust  to  sell,  in  order  to  raise  aj^ 

to  the  plaintiff 

who  was  cntiHed  tu  the  reversion. 
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vefiaj  the  money  if  not  repaid  by  the  7th  September,  1818.        18M« 
It  was  objected,  for  the '  defendant,  that  this  was  not  evH    p^*^!^^  ^ 
dence  to  satisfy,  the  averment  that  Tumtryiza  tenant  of  the  t^» 

ibevt  til  quo  to  the  phuntiff,  inasmuch  as  it  only  contracted 
the  relatioQ  of  mortgagor  and  mortgagee  ;  but  the  learned 
Judge  overHTuIed  die  objection,  and  the  plaintiff  had  aver-^ 
diet  upon  the  first  count. 

Adam  now  moved  for  a  rule  to  shew  cause  why  the  ver« 
diet  should  not  be  set  aside,  and  a  nonsuit  entered,  or  why 
there  should  not  be  a  new  trial  granted,  and  renewed  the 
objection,  contending,  that  the  mortgage  deed  given  in  evi- 
dence did  not  sustain  the  allegation  in  the  declaration,  that 
Turner  was  tenant  to  the  plaintiff  of  die  hcu$  in  quo ;  for 
that  the  legal  estate  being  still  in  Turner  the  mortgagor, 
could  not  be  considered  as  standing  in  the  relation  of  tenant 
to  the  mortgagee.  He  cited  Birch  v.  Wright  (a),  and  re- 
lied upon  the  judgment  of  Buller,  J.  as  shewing  that  mort- 
gagor is  not  to  be  considered  as  tenant  either  at  will  or  at 
sttflkrance  to  the  mor^iagee. 

Abbott,  C.  J.— This  is  the  case  of  mortgagor  in  the 
actual  possession  of  mortgaged  premises.  He  is  in  the 
possession  therefore  of  premises  whereof  the  legal  title  and 
interest  is  in  another,  and  in  possession  by  the  permission 
and  sufferance  of  that  other.  That  brings  him  within  the 
strict  definition  of  tenant  at  will,  and  fully  satisfies  the  de- 
scription given  of  him  in  the  declaration  as  tenant  to  the 
plaintiff. 

Bat  LET,  J. — I  am  of  the  same  opinion.  A  court  of 
law  knows  nothing  about  mortgagor  and  mortgagee.    It 

(«)  1 T.  R.  373,  where  the  relationship  of  mortgagor  and  mortgagee 
U  fully  coniidered. 
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18tt*  looks  to  the  legal  tenant.  It  is  admitted  diat  Turner  is  the 
mortgagor,  and  that  he  is  in  actual  possession.  The  mort* 
gagee  has  the  legal  estate,  and  m  a  court  of  law  the  tenancy 
of  the  mortgagor  to  the  mortgagee  cannot  be  disputed. 
1  think,  therefore,  that  the  averment  in  this  declaration  was 
fiilljr  satisfied  by  the  deed  given  in  evidence. 

HoLROTD,  J.  and  Best,  J.  concurred. 

Rule  refused  (a). 

(«)  Vide  W^iuMf*  CooveysBcing,  by  M^rUy  and  OmIc,  13. 


ir«y  3. 


Hamilton  v.  Stone. 


A  Post  Office  X  RESPASS  for  taking  a  telescope.  Pleas,  first.  Not 
fwrttVicTto'  <J^"iI^;  second,  a  justification,  that  after  statute  47  Geo.  3. 
carry  mails       |.^  Qg  ii^^  defendant  was  collector  of  the  customs,  and  of 

from  Doter  to  . 

CtUiisj  enter-  the  rates  and  duties  payable  at  the  harbour  of  Dover,  and 
^r  of  l>wtfr  diat  a  certain  ship,  exceeding  twenty  tons  burthen,  came 
^yarttlSS-  ^^^'^  ^®  harbour  of  Dover,  and  thereupon  the  Warden  of 
ing  DO  mail  of  the  said  harbour  became  entitled  to  demand  three-pence 
having' on  per  ton  of  the  burthen  of  the  said  ship,  which  was  de- 
patches  for  his  numded  and  refused,  upon  which  the  defendant,  as  collector, 

sixty's  Sc-   iq^jI^  ijjg  telescope  as  a  distress.    There  were  several  other 

cretary  at  *^   ^         . 

War,  and  hav-  pleas  pleaded,  and  denied  on  the  replications,  and  at  the 

lKMird*private   Summer  Assizes  for  the  County  oi  Keni^  in  die  year  1880| 

wriu^'aiid    •  special  verdict  was  found,  for  Ae  opinion  of  this  Conrt. 

bullion,  for 

passage  and  freight;  the  vessel  being  the  private  property  of  the  commander,  is  a  vessel 
mnploifid  in  At*  Mt^wifi  Sermee^  and  therefore  exempt  from  tlie  payment  of  the  Dmier 
harbour  dues,  payable  under  tiie  47  Geo.  3.  c.  69;  the  s.  6.  of  which  act  contains  an 
exemption  in  favour  of  vesseb  belonging  to  Ids  Majesty,  or  that  may  be  emjUoytd  tn  hu 
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Hie  facts  stated  in  the  special  verdict  were  these  :— The  '     11122. 
vessel  in  respect  of  which  the  duty  of  three-pence  for  eveiy     ji'^jjj^,, 
ton  was,  claimed^  was  a  packet  called  the  Jjotd  Ihmcan,  «• 

and  at  the  time  of  the  alleged  trespass^  was  employed  to 
carry  the  public  mails  of  letters  and  dispatches  of  his  Ma- 
jesty's Government  from  Dover  to  Calais  and  (hiend. 
Previous  to  die  statute  11  &  12  fV.  S,  ''  An  act  for  the 
repair  of  Dover  Harbour**  packets  were  established  by  the 
Postmaster  General,  to  convey  the  mails  of  letters  and  dis- 
patches of  his  Msjesty's  Government  from  Calais  and 
Ostend  to  Dover.  An  arrongement  had  been  made  between 
his  Majes^'s  Government  and  the  French  Government  sioce 
the  present  peace,  by  which  die  maik  are  now  brought  from 
Calais  to  Dover  in  French  packets,  and  the  English  packets 
return  to  Dover  without  mails,  for  the  express  purpose  of 
saQing  in  turn  with  mails  to  Calais,  and  in  general  bringing 
public  dispatches.  The  phiintiff  was  appointed  in  the  year 
1807  as  commander  of  the  Lord  Duncan,  by  his  Miyesty's 
Postmaster  General,  and  die  plaintiflF  was  and  still  is  per- 
mitted by  the  Postmaster  General  to  convey  in  the  Lord 
Duncan  from  Dover  to  Calais  and  Osiend,  and  bring  back 
from  the  same  places  respectivdy,  up<Hi  freight,  passengers 
together  with  their  baggage,  horses  and  carriages,  and  also 
bullion  and  fore^  specie.  Besides  the  Lord  Duncan 
packet,  other  packets  employed  in  his  Miyesty's  service  sail 
from  Dover  to  Calais,  with  public  mails  of  letters  and  dis- 
patches of  his  Majesty's  Government  in  rotation  four  times  in 
each  week,  and  twice  in  each  week  to  Ostend,  and  return  in 
rotation  to'  Dover.  The  Lord  Duncan  and  each  of  the  . 
other  packets  is  the  private  property  of  its  respective  com- 
manders. On  the  6th  of  June,  IBIQ,  the  Lord  Duncan 
came  into  the  harbour  of  Dover  from  Calais  bringing  no 
mails,  but  had  on  board  dispatches  for  his  Majesty's  Se- 
cretary at  War.  Several  private  passengers,  and  a  carriage 
belonging  to  one  of  them,  together  with  bullion  to  the 
amount  of  21,250/.,  arrived  in  the  vessel.    The  plaintiff 
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1822.        received  from  the  passengers  the  sum  of  1£/.  lOi.  for  tfaeil^ 
^^N/^^^      passage  money,  and  2/.  £s.  from  the  owner  of  die  carnage 
V,  for  the  freight  of  the  same,  and  lOi.  12f .  for  the  freight  of  the 

Stowb.  bullion.  The  plainti£F  was,  by  the  regulation  of  the  service 
in  which  he  was  engaged,  permitted  and  entitled  to  retain, 
and  did  retain  to  his  own  use,  two-third  parts  of  the  re- 
spective sums  mentioned  of  12/.  IQy.  and  10/«  Idf.  and  the 
whole  of  the  2/.  2f .  The  plaintiff  pud  to  the  agent  for  the 
packets  at  Dover  the  remaining  third  parts  of  the  two  sums 
above-mentioned  for  the  use  of  hu  Majesty*  The  Lord 
Duncan  had  not  any  goods,  wares,  or  merchandizes  on 
board  either  on  her  passage  from  Calais  to  Dover,  or  on 
her  arrival  on  the  day  in  question,  except  as  aforesaid. 
The  Lord  Duncan  was  not,  nor  are  any  of  the  packets  em- 
ployed hi  the  service  of  his  Majesty  in  conveying  the  mails 
of  letters  between  Dover,  and  Calais,  and  Osiend,  licensed 
by  the  Commissioners  of  his  Majesty's  customs  to  carry 
goods,  wares,  or  merchandizes,  except  bullion  and  foragn 
specie.  On  the  7th  of  June,  1819*  the  defendant  being 
collector  of  the  customs  at  Dover,  went  on  board  the  Lord 
Duncan  after  her  return  from  Calais,  and  demanded  of  the 
plaintiff  the  sum  of  I65.  9d.  for  a  rate  or  duty  of  three- 
pence for  every  ton  of  the  burthen  of  the  vessel,  as  due  and 
payable  upon  the  same,  by  virtue  of  an  act  of  47  Geo.  S^ 
entitled  **  An  act  for  enlarging  the  term  and  altering  the 
powers  of  several  acts  for  the  maintenance  and  repair  of 
the  harbour  of  Dover,*'  when  the  plaintiff  refused  to  pay 
the  sum  so  demanded,  whereupon  the  defendant  took  the 
telescope  in  question,  found  on  board,  the  property  of  the 
plaintiff,  as  and  for.  a  distress  for  the  said  duties.  The 
question,  for  the  oiMnion  of  the  Court  is,  whether  the  vessel 
in  question  which  entered  the  harbour  of  Dover,  as  stated 
in  the  special  verdict,  having  brought  no  mail  of  letters, 
but  having  on  board  dispatches  for  his  Majesty's  Secretary 
of  War,  and  having  also  on  board  private  passengers,  a 
carriage,  and  bullion,  for  passage  moqey  and  freight,  and  tb« 
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said  vessel  being  the  private  property  of  the  commander, 
was  to  be  considered  as  a  vessel  employed  in  his  Majesty's 
service,  and  was  thereby  exempted  from  the  payment  of  the 
duty  for  which  the  distress  was  made,  by  virtue  of  47  Geo.  3. 
c.  So,  the  fifth  section  of  which  statute  enacts  *^  That  nothing 
in  this  act  contained  shall  extend,  or  be  construed  to  ex- 
'tend,  to  charge  any  ships  or  vessels  belonging  to  his  Ma- 
jesty, or  that  shall  or  may  be  employed  in  his  service,  with 
any  of  the  rates  or  duties  to  be  imposed  by  this  act  ? 

Bolland,  for  the  phuntiff,  was  stopt  by  the  Court. 

Chiity  for  the  defendant.  The  vessel  in  question,  and  all 
other  vessels  employed  in  like  manner/are  liable  to  the  pay- 
ment of  the  harbour  dues  of  Dover,  notwithstanding  the 
exemption  expressed  in  the  fifth  section  of  47  Geo.  3.  c.  69* 
In  deciding  this  question,  the  Couit  must  look  to  the  policy 
and  object  of  that  act.  It  was  an  act  passed,  not  for  the 
benefit  of  any  particular  body  of  individuals,  but  for  the 
advantage  of  the  public  in  general,  as  a  national  benefit. 
The  Court,  therefore,  must  be  unwiUii^  to  give  effect  to  the 
exemption  claimed  in  this  instance,  unless  die  circumstances 
of  the  case  expressly  and  imperatively  require  such  a  con- 
struction. After  enumerating  Uie  previous  acts  passed  for 
the  repairing  and  improving  the  harbour  of  Dover,  the  first 
section  of  the  statute  recites  that,  '^  whereas  the  said  war- 
den and  assistants  have  proceeded  to  carry  the  said  recited 
acts  into  execution,  to  the  great  benefit  of  shipping,  and  of 
merchants,  and  others,  and  have  borrowed  considerable^sums 
of  Dsoney  on  the  credit  of  the  rates  and  duties  thereby 
granted,  but  owing  to  the  insufficiency  of  the  present  rates 
and  duties  the  said  harbour  is  now  very  much  out  of  re- 
pair, &c.  ;**  and  then,  by  sect.  2,  proceeds  to  authorise  the 
warden  or  his  lieutenant,  together  with  the  major  part  of 
the  assistants  of  the  harbour,  to  demand  and  take  from  the 
master,  ovmer,  or  skipper  of  every  ship,  vessel,  or  crayer, 

VOL.  I.  T 
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182S.        belonging  to  any  of  his  Mige8ty*8  subjects,  of  the  burthen 
of  twenty  tons  or  more«  and  not  exceeding  ^  burdien  of 


V.  three  hundred  tons,  passing  from,  to,  or  by  Dover,  the  sum 

•        of  three-pence  for  every  ton  of  the  burthen  thereof,  with  an 
exception  in  favour  of  vessek  in   ballast,  or   laden  widi 
certain  specific  articles.    The  question  upon  this  special 
verdict  is,  whether  the  Lord  Duncan  comes  witbm  the  ex^ 
ception  provided  by  the  5th  section.    The  exceptions  therein 
mentioned  are  in  favour  of  ships  or  vessels  belonging  to  his 
Majesty,  or  that  shall  or  may  be  employed  in  his  service. 
It  would  seem  primd  facte,  that  the  latter  branch  of  the  ex- 
ception would  apply  to  any  vessel  employed  in  any  way  by 
his  Mijesty ;  but  there  must  be  some  limitation  put  upon  it. 
The  reasonable  interpretation  of  this  is,  to  extend  the  ex* 
emption  only  to  such  vessels  as  are  exclusively  employed  by 
his  Majesty,  and  to  withdraw  it  as  soon  as  the  employment 
ceases.    It  cannot  be  construed  to  extend  to  the  case  of  a 
vessel  which  is  employed  partially  by  his  Majesty,  and  only 
for  an  occasional  specific  purpose.    In  deciding  this  ques- 
tion, however,  it  is  necessary  to  advert  to  the  enquiiy,  whe- 
dier  the  owner  of  this  vessel  would  be  liable  to  the  poor 
.rates,  for  if  he  would  the  principle  seems  to  be  the  same  in 
both  cases.    Now,  it  has  been  decided,  that  the  owner  of 
a  packet  boat  employed  in  his  Majesty's  service  is  rateable 
to  the  relief  of  the  poor  in  respect  of  the  profits  arising 
from  the  freight  of  passengers,  goods,  &c.   Rex  v.  Jones  (a). 
Undoubtedly  in  the  ordinary  case  of  exemption  firom  poor 
rates,  the  Crown,  and  all  officers  of  the  Crown  occupying 
tenements  for  the  purposes  of  Goveniment  and  for  the 
public  service  are  not  liable  to  be  rated,  as  was  held  in  Lord 
JmherU  v.  Lord  Summers  (6),  where  stsbles  rented  by  the 
colonel  of  a  regiment  by  order  of  the  Crown,  for  the  use 
of  the  regiment,  were  decided  not  to  be  liable  to  be  rated 
to  the  relief  of  the  poor.    But  the  case  of  Rex  v.  Jones 

(•)  8  East,  450.  (*)  f  T.  R.  srt. 
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establishes  the  principle,  that  a  packet  boat  employed  by        1822. 

his  Majesty  to  carry  mails  is  rateable.    That  case,  in  prin-      ^-^v^^ 
.  •       ,      %  ,      ,  ,  .  Hamiltom 

ciple,  therefore,  goes  a  great  way  to  take  the  vessel  m  ques-  «. 

tion  out  of  the  exception  m  the  Dover  Harbour  Act.    In       S^®**"- 
that  case,   the  owners  of  the  packet  boat  were  employed  * 
under  a  personal  contract  with  the  postmasters^  in  carrymg 
the  mails  between  Holyhead  and  Dublin,  and  there  the  ap- 
pointment of  the  captain  was  precisely  in  the  same  terms  as 
the  appointment  of  the  captain  m  this  instance,  yet  still  the 
captain  was  held  rateable,  in  respect  of  the  profit  arising 
from  the  carriage  of  passengers  and  goods.    The  exception 
set  up  here  in  favour  of  vessels  employed  in  his  Majesty's 
service,  can,  at  all  events,  only  extend  to  the  vessels  whilst 
they  are  actually  employed  m  that  service ;  as,  for  instance, 
whikt  they  are  carrying  the  mails  from  Dover  to  Calais; 
but  it  cannot  extend  to  the  return  voyage,  when  they  carry 
no  mails,  and  are  not  in  fact  employed  by  bis  Majesty. 
These  vessels  derive   a  very  considerable  profit  from  the 
carriage  of  passengers  and  goodis  pn  freight,  and  therefore, 
it  is  reasonable  that  they  should  contribute  their  share  to- 
wards the  burthen  of  maintaining  and  keeping  in  repair 
one  of  the  most  important  harbours  in  the  kingdom.    AM 
his  Majesty's  subjects  making  use  of  the  harbour  pay  the 
duties,  and  there  is  no  reason  for  any  exception  in  favour  of 
these  packets,  which  are  like  all  other  vessels,  except  that 
they  occasionally  carry  the  Government  mails.     Whilst  they 
are  actually  employed  in  carrying  the  mails,  they  may  pro- 
bably be  exempt  from  the  dues,  but  when  they  cease  to  be 
so  employed,  which  is  the  case  on  the  return  voyage  from 
Calah  to  Dover,  they  cannot  be  exempted.    The  contract 
to  carry  the  mails  is  only  a  personal  contract,  and  does  not 
extend  to  the  vessel  itself,  so  as  to  give  the  Government 
an  interest  in   the  particular  vessel.    On  the  part  of  the 
Government,  the  Postmaster  agrees  to  give  the  owner  of 
the  packet  so  much  money  for  carrying  the  mails,  and  when 
that  service  b  performed  the  contract  is  completed,  but 
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1822.       such  a  service  cannot  give  the  vessel  itself  any  peculiar  pri- 
vilege when  it  is  employed  for  other  collateral  purposes  for 
««  the  benefit  of  the  owner.    In  the  case  of  mail  coaches,  the 

^"**  owner's  contract  for  carry mg  the  mails  is  only  of  a  personal 
nature,  and  when  the  coaches  are  so  employed  they  are 
exempt  from  tolls,  but  when  they  are  not  carrying  mails  they 
pay  tolls  in  like  manner  as  other  vehicles  passing  along  the 
turnpike  road.  This  case  must  be  decided  upon  the  prb- 
ciple,  that  when  the  vesseb  are  actually  employed  in  per- 
forming a  service  for  the  Government  they  are  exempt, 
but  when  not  so  employed,  and  when  acting  as  trading 
vessels,  they  are  liable  to  the  harbour  dues.  Thb  distinc- 
tion was  recognized  in  the  case  of  The  Trinity  House  v. 
Clark  (a),  where  a  transport  employed  by  the  Crown  was 
only  to  be  considered  as  in  the  employment  of  the  Crown 
during  the  time  it  was  actually  engaged  on  the  public  service. 
Upon  these  grounds,  the  defendant  is  entitled  to  judgment. 

Abbott,  C.J. — lam  of  opinion,  that  judgment  must 
be  given  for  the  plaintiff.  In  the  case  of  Rex  v.  Jones  and 
Others  (b)j  the  defendants  were  held  liable  to  be  rated  for 
the  relief  of  the  poor,  because,  although  the  packet  was  em- 
ployed m  the  service  of  his  Majesty,  still  the  vessel  was  their 
property,  and  on  that  ground,  they  were  held  liable  to  pay 
poor  rates.  The  question  in  this  case  turns  upon  the  mean- 
ing of  the  exception  iu  this  particular  act  of  parliament. 
That  exception  extends  not  merely  to  vessels  belonging  to 
his  Majesty,  but  also  to  vessels  employed  in  his  service. 
]|S^ow,  considering  the  facts  that  are  stated  in  this  special 
verdict,  it  is  impossible  to  say  that  this  vessel  is  not  employed 
in  the  service  of  his  Majesty.  The  mails  are  to  be  taken 
from  Dover  to  Calais^  and  the  vessel  is  to  come  back  again 
to  Dover  in  pursuance  of  that  employment.  Whatever  dse 
is  done  by  the  master  of  the  vessel  appears  to  be  done  by 

(«)  4  M.  &  S.  «S8.  (k)  8i  £uti  451, 


ISASTBR:  TBRH,  THIRD  GEO.  IV^  281 

pennisnioii  of  the  GoTemment.    Hb  canybg  {^asuengers        1822. 
and  thw  baggage  is  in  consequrace  of  this  permission.     I     ^^^"^ 
can  entertain  no  doubt  that  this  packet  boat  is  within  the  v. 

meaning  of  the.  exception  in  favour  of  vessels  employed  in 
his  Mqesty's  service. 

Batlby,  J. — ^There  are  two  exceptions  in  this  case»  one 
applicable  to  vessels  belonging  to  his  Migestj,  and  the 
other  to  vessels  employed  in  bis  service.     1  think  this 
case  come»  within  the  latter  exception.    The  cases  of  JReJT 
V.  JoneSf  and  The  Trinity  Home  v.  Clark,  are  inapplicable. 
In  the  former  jt  was   insisted,  dut  the  defendants  were 
exempt  from  the  payment  of  the  poor  rates  because  the 
vessel  belonged  to  his  Majesty,  but  the  Court  said  that 
she  did  not  belong  to  his  Majesty,  because  the  owner- 
ship remained  where  it  was  though  she  was  employed  in 
the  service  of  the  Government ;  and  in  the  latter  Uie  Court 
held,  that  there  was  such  a  letting  of  the  transport  to  the 
Government  as  pro  tempore  to  give  the  ownership  to  his 
Majesty.    The  exception  here  is  in  favour  of  vessels  in  the 
HTvice  of  his  Miyesty.     When  we  look  to  the  terms  under 
which  the  plaintiff  is  hired,  it  appears  to  me  to  be  impossible 
to  say  that  the  vessel  was  not  employed  in  his  Majesty's 
service  at  the  time  when  she  was  coming  into  the  port  of 
Dover.    The  instrument  by  which  the  plaintiff  is  appointed 
commander,  describes  the  vessel  as  being  in  the  service  of 
his  Majesty,  and  requires  that  the  plamtiff  shall,  from  time  to 
time,  obey  the  orders  of  the  Post  Masters  Genera]  or  their 
agents.    It  is  true,  he  is  permitted  to  carry  articles  of  a  par- 
ticular description,  but  that  is  only  in  aid  of  his  duty  in  car- 
rying the  mails.     I  do  not  lay  any  extraordinaiy  stress  upon 
the  circumstance,  that  for  the  return  cargo  there  was  a 
payment  made  to  Government.    It  is  stated  in  the  special 
verdict,  that  by  the  regulations  of  the  service  he  was  per- 
mitted to  retain  two-thirds  of  the  freight  and  passage  mouey 
of  passengers,  for  his  own  use,  and  required  to  pay  the  re- 
mainder to  an  agent  for  the  use  of  his  Majesty,  but  it  does 
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not  shew  tlwt  there  vas  any  bargmn  betiween  die  Crown 
and  him  in  that  respect.  I  do  not  find  diat  fact  stated  with 
that  d^ree  of  certainty  with  which  it  ought  to  be  found 
upon  a  special  verdict.  Upon  the  rest  of  the  caae,  it  seems 
to  me  to  be  quite  clear^  that  the  Crown  is  to  have  the  ser- 
^ce  of  the  vessel  for  the  purpose  of  carrying  mails.  Part 
of  that  service  consists  in  coming  back  again  ftom  Cidais  to 
Dover,  in  order  that  the  plaintiff  may  ob^  the  orders  he  is 
to  receive  from  time  to  time,  from  the  Post  Master  Ge- 
neral. 


HoLROYDf  J.  was  of  the  same  opinion.(a). 

Judgment  fortbe  plaintiff. 
(a)  Btilf  J.  was  abient  at  Chambers. 


May  $. 


Orton  V,  Butler. 


A  count,  stat-   X^ECLARATION  in  case.     The  first  and  second  counts 

f^danf  Aa4f  ^*  alleged  a  certain  fraudulent  transaction  on  the  part  of  the 

ai^^^^^^  defendant,  touching  and  concerning  a  salmon,  which   the 

<lf  a  certain      plaintiff  had  employed  him  as  his  agent  to  piuchase  at  the 

towitytfaesam  pnc^  of  12^.  6(2.;  and  averred,  that  by  means  of  the  false 
ofiOf.  to  be 
pai4  by  de* 
fendant  to 
plaintiff  upon 


affirmation  of  the  defendant,    that  .he   had  paid  for  the 

salmon  the  sum  of  1/.  25.  Gd.,  the  plaintiff  repaid  him  that 

money,  &c.     The  third  count  stated,  that  •'  Whereas  also 

the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year 

aforesaid,   at  Apphby  aforesaid,   in  the  county  aforesaid, 

contriving  and   had  and  received,  for  the  use  of  the  said  plaintiff,  a  certain 
frandnlenUy  '"^  -^  t         M» 


xeqneflt,  yet 
defendant  not 
legarding  his 
dnty  in  that 
behalf,  but 


mpsit,  tbongb  apparenUy  in  trover,  and  cannot  be  jol 
ease,  for  a  frand.  But  supposing  it  noc  a  count  in  assumpsit,  it  is  bad  in  form  as  well  as 
iobstance  as  a  eoont  in  trover^  and  is  demnrrable  generally  though  the  deranrrer  goes 
only  to  that  particttlar  count. 
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mm  of  moneys  to  wk,  the  sum  of  tm  MlHng$,  to  he  paid  1882. 
tjf  the  udd  defendant  to  the  $aid  plavUiff  upon  requett; 
jpet  the  said  defendont  not  regarding  his  duty  in  this  be- 
half, but  contriving^  and  fraudnlentlj  intending,  to  hurt, 
iqure,  and  prejudioe  the  said  plaintiff  in  this  respect,  hadi 
not,  although  often  requested,  paid  to  the  said  plaintiff 
the  said  hst-nientioned  sum  of  money,  or  any  part  diereof^ 
but  hath  wholly  neglected  and  omitted  so  to  do;  and,  on 
the  contrary  thereof,  aftervrards,  to  wit,  on^  &c.  at,  &c. 
converted  and  disposed  thereof  to  his  awn  use.  To  the  ArsI 
and  second  counts  the  defendant  pleaded  Not  Guilty;  and 
to  the  third  count  there  was  a  general  demurrer  and  jobider 
diereon. 

E.  jilderson,  in  support  of  the  demurrer.  In  this  case 
there  is  a  misjoinder.  The  first  and  second  counts  are  framed 
in  tort,  and  the  third  in  assumpsit;  consequently  diey  can- 
not be  joined,  and  judgment  must  be  given  for  the  de- 
fendant. Though  the  third  count  has  the  appearance  of 
being  framed  in  tort,  it  is  in  substance  and  effect  a  count  in 
assumpsit,  for  money  had  and  received,  which,  according  td 
all  the  audiorities,  cannot  be  joined  with  the  other  counts* 
This  is  not  like  the  case  of  Judin  v.  Samuelia),  where  there 
was  a  demuirer  to  the  whole  declaration  for  the  mi^oinder 
of  counts  in  tort  and  in  contract.  The  Court  there  said; 
that  there  n  ight  be  judgment  for  the  plaintiff  if  there  tvas 
any  one  good  count,  inasmuch  as  the  demurrer  went  to  the 
whole  declaration;  but  it  seemed  to  be  admitted,  that  if 
there  had  been  a  demurrer  to  the  objectionable  counts,  the 
defendant  would  have  been  entitled  to  judgment.  In  thii 
case  the  demurrer  is  to  the  objectionable  count,  and  there-' 
fore  in  this  respect  there  is  a  difference  between  the  twd 
cases.  The  same  doctrine  was  held  when  that  case  came 
before  this  Court  in  error  (&)•     It  is  perfectly  dear  that  the 

(«)  1  N€w  Rep.  a.  (6)&miimI  v.  JwUm,  6  East, SSS. 
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1822.        count  demurred  to  in  this  ewe  is  in  substance  a  count  in 
^'"^^      assumpsit,  though  framed  in  language  to  a  tort.    It  is  a 

r.  count  in  tort  for  money  had  and  recnvedy  which  is  qmte  a  ^ 

BoTLin.  novelty  in  pleading.  It  begins  in  assumpsit,  and  ends  by 
saying,  that  instead  of  paymg  the  money  which  the  de- 
fendant had  received  for  the  use  of  the  plaintiff,  he  conr 
verted  it  to  his  own  use.  This  is  plainly  therefore  upon  ifce 
face  of  it  a  count  for  money  had  and  received,  and  cannot 
be  joined  with  the  first  and  second  counts  of  the  dedarar 
tion.  There  would  be  great  inconvenience  if  the  Court 
were  to  permit  parties  to  change  the  form  of  action,  which 
is  propeily  adapted  to  their  respective  injories.  The  fonn 
of  action  in  this  case  is  properly  assumpsit ;  but  the  plain- 
tiff frames  his  count  in  tort,  which  cannot  be  allowed.  If 
the  Court  were  to  permit  this  innovation  in  the  fonns  of 
pleading,  the  defendant  would  be  depiived  of  many  reme- 
dies, of  which  he  would  be  entitled  to  avail  hinmelf,  if  the 
count  was  framed  in  assumpsit.  For  instance,  suppose  the 
defendant  has  a  set-off,  how  is  he  to  set-off  in  an  action 
framed  in  tort  a  debt  due  to  him  from  the  plaintiff?  He 
cannot;  because  the  statutes  9, Geo.  2.  c.  22.  s.  13.  and 
8  Geo.  2.  c.  24.  s.  6.  speak  of  mutual  debts.  Again,  sup- 
pose die  action  is  brought  withm  the  jurisdiction  of  a  Court 
of  Requests  in  London,  and  the  plaintiff  recovers  less  than 
40s.,  how  is  the  defendant  to  recover  hb  costs  under  the 
Stat.  3  Jac.  1.  c.  15.  s.  4.  if  the  plaintiff  is  permitted-  to 
sue  in  tort  for  a  cause  of  action  in  assumpsit  ?  The  remedy 
'  given  by  that  statute  for  the  recovery  of  costs  is  ^oaly  in 
cases  where  the  party  sues  in  debt  or  assumpsit.  But  if 
this  ingenious  device  was  countenanced,  the  plaintiff  might 
evade  that  statute  altogether.  The  hardship,  however,  would 
not  stop  here.  Suppose  there  is  a  liability  in  contract 
against  three»  and  the  plaintiff  declares  in  tort  against  two 
only,  the  defendants  would  be  deprived  of  the  benefit  of  a 
plea  in  abatement,  and  the  plaintiff  would  thus  be  enabled 
to  make  that  a  separate  which  is  a  joint  liability.    Unless 
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die  wh<de  distinction  between  case  and  assumpsit  is.  to  be  1822. 
broken  down,  it  is  not  easy  to  say  how  an  action  for  goods 
sold  and  delivered  may  not  be  converted  into  an  action  of 
tort ;  and,  in  every  case  of  this  kind,  it  may  be  competent  ovrLum* 
for  the  plaintiff  to  declare  in  trover,  and  allege  that  the  de- 
fendant, to  whom  goods  are  sold  and  delivered,  converted 
them  to  his  own  use.  All  the  common  money  counts  in 
assumpsit  may,  by  this  inroad  upon  the  established  forms  of 
actiont  ^  cxmverted  into  actions  on  the  case.  No  instance 
of  this  kind  is  to  be  found  in  any  book  of  entries,  and  such 
innovations  are  to  be  discountenanced.  [Abbidt,  C.  J.-^ 
This  is  certainly  quite  a  novelty.  I  bdieve  I  once'  before 
met  with  a  similar  instance^  but  only  once.] 

.  Timdal,  contri.  The  count  demurred  to  in  this  case  is,  in 
substance,  a  count  in  trover,  and  therefore  may  be  well 
joined  with  the  other  counts  in  this  declaration.  It  alleges 
a  delivery  of  money  to  the  defendant,  and  a  misfeasance. 
A  count  in  trover  need  not  necessarily  contain  a  statement 
that  the  thing  was  casually  found,  and  that  the  defendant 
converted  it.  It  is  sufficient  to  allege  the  conversion  with- 
out the  finding.  The  pleader  may  state  a  bailment  or  deli- 
very, and  then  allege  that  the  defendant  wrongfully  con- 
verted. Thb  is  sufficient  to  constitute  a  good  count  in 
trover.  Here,  instead  of  stating  a  finding,  the  count  states 
a  bailment,  and  a  subsequent  wrongful  conversion  of  the 
money  by  the  defendant.  It  is  true  that  the  conversion 
must  be  alleged  of  goods  and  chattels  of  some  kind.  There 
is  no  doubt  that  trover  will  lie  for  so  many  pieces  of  gold 
or  silver  coin.  If  it  is  objected,  however,  that  the  money 
alleged  in  this  count  to  have  been  converted  is  not  stated  to 
be  monies  numbered,  in  a  formal  manner,  the  defendant 
ought  to  have  taken  advantage  of  it  on  special  demurrer, 
and  then  the  plaintiff  might  have  amended  upon  pay- 
ment of.  costs.  But  the  demurrer  goes  generally  to  the 
whole  count  for  the  misjoinder,  with  others  of  a  dissimilar 
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1822.       nature*    It  is  not  competent,  however,  to  die  phratiff  to 
^*^^y^^      demur  to  tbis  count  only,  for  he  ought  to  have  demurred  to 
«.  the  whde  declaration,  in  order  to  avail  himself  of  the  mis- 

joinder (<i).  Supposing  therefore  that  the  count  demurred 
to  is  to  be  considered  as  a  count  in  assumpsit,  the  demurrer 
is  bad  for  being  directed  to  that  count  only*  The  defendant 
having  pleaded  the  general  issue  to  the  other  counts,  he  is 
not  at  liberty  to  object  to  this  particular  count;  for  it  seems 
to  have  been  decided,  that  in  all  cases  of  demurrer  for  mi»» 
joinder  of  counts,  the  demurrer  must  go  to  the  whole  de- 
deration.  Kingdom  v.  NMk{b).  At  dl  events  this  count 
is  only  demurrable  for  informality  and  uncertainty,  in  not 
stating  a  conversion  of  monies  mimbered.  An  indictment 
under  the  embezzlement  act,,  would  be  maintainable  where 
k  only  stated  it  to  be  a  sum  of  mornxg  embezzkd.  [Abbott, 
C.  J.— That  is  a  little  doubtful.]  This  count  wouU  at  all 
events  be  good,  if  it  described  it  to  be  for  ten  shillings  nun 
nies  numbered*  [Abbott,  C.  J. — I  am  not  prepared  to  assent 
to  that.  Trover  would  lie  for  ten  pieces  of  coin  called 
dnllings.  I  have  no'  doubt  about  that ;  but  I  have  great 
doubt  in  the  way  you  put  it ;  and  then  you  could  not  recover 
unless  the  specific  pieces  are  described  in  the  declaration.} 
Thie  objection  however  can  only  be  the  subject  of  a  special 
demurrer,  on  account  of  its  uncertainty.  [Abbott,  C.  J. — 
It  goes  higher  than  want  of  certainty.  You  do  not  moition 
any  thing  which  can  be  the  subject  of  an  action  of  trover.] 
Hie  substantial  question  is^  whether  this  is  to  be  conndered 
as  a  count  in  trover.  If  it  is,  it  may  be  well  jomed  with 
the  other  counts  in  case. 

E.  Aldenon,  m  reply,  was  stopt  by  the  Court. 

Abbott,  C.  J. — ^The  law  has  provided  certain  specific 
forms  of  action  suited  to  the  recovery  of  damages  for  cer« 

(€>^i|iiiiitfl  ▼.  Jwitii,  6  ESBtf  3S3.  {k)  1  M.  *  8.  S54. 
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tain  particular  iqjories.  We  baye  a  mach  smaller  variety  of  1822. 
forms  ia  our  law  than  is  to  be  found  in  the.  civil  law.  We  OrtoW 
have  not  many ;  but  it  is  of  importance  that  those  we  have  ^  ^' 
should  be  preserved,  and  that  parties  should  not  be  pennit- 
ted  by  their  own  invention  to  convert  that  which  from  thie 
earliest  tioies  has  been  considered  as  peculiarly  the  subject 
of  assumpsit  or  deb^  into  an  actioD  of  tort.  We  are  to 
look  with  jealousy  at  any  innovation  of  that  kind,  so  that 
nothing  like  a  precedent  diall  be  eatablished  tending  to  de- 
stroy those  souod  distinction0  which  have  been  established 
by  the  wisdom  of  our  ancestois.  What  is  the  foim  f>f  tbia 
count  i  ''  Wherein  the  defendant  on  a  particular  day  hdd 
and  received  for  the  use  of  the  plaintiff  a  certain  sum  of 
money,  to  wit,  ten  shilliiqpB,  tp  be  paid  by  the  defendant 
to  the  plaintiff  upon  request;  yet  the  defendant  not  regards 
wg  his  duty  in  that  behalf,  but  contriviiig  and  fraudulently 
intending  to  hurt,  injurei  and  pi\^udice  the  plaintiff  in  this 
respect,  bath  not,  although  often  requested,  paid  the  plains 
tiff  the  said  sum  of  money,  but,  on  the  contrary  theveof^ 
converted  and  tUipoud  thereof  to  his  own  me"  This  u 
said  to  be  a  count  in  trover.  Now»  I  think,  the  action  of 
trover  can  only  be  m^tained  for  some  specific  property; 
and  in  that  respect  it  does  not  differ  from  the  action  of 
detinue.  I  use  the  word  property  in  order  that  I  may  not 
be  supposed  to  confine  it  to  good^  and  chattels  properly  so 
called,  because  trover  will  lie  for  a  bank  note  or  promissory 
note.  It  is  true,  also,  that  it  will  lie  for  bo  many  pieces 
of  silver,  although  they  are  in  the  shape  of  coin ;  but  then 
they  are  to  be  described  as  specific  artides.  In  the  cases 
in  which  trover  lies,  the  defendant  does  not  redeem  himself 
from  liability  by  tendering  some  other  article  of  equal  value. 
The  action,  in  such  cases,  proceeds  upon  the  foundation  of 
the  plaintiff  being  entitled  to  the  same  identical  article. 
Does  this  count  allege  that  any  specific  article,  or  any  sp^ 
cific  property  was  converted  i  It  speaks  of  a  sum  of  money 
merely,  which  is  an  abstract  idea.    The  money  may  be 
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'1822.        c^omposed  of  two  crown  pieces,  four  hftlf-crowns,  ten  ahit* 

^IT^^^^      lings,  or  twenty  sixpences.    I  am  of  opinion,   therefore, 

«.  that  there  is  not  merely  a  want  of  certamty  in  the  comit,  but 

BuTLsa.       jjj^^  ^^  ^j^j^  described  is  not  that  for  which  trover  will  lie. 

It  is  merely  described  as  a  sum  of  money,  which  does  not 

convey  the  idea  of  any  specific  article  of  property;  and,  on 

that  ground,  I  think  the  count  is  demurrable. 

Bayley,  J< — ^We  are  to  renst  every  innovation  upon 
the  ancient  forms  of  action,  unless  we  can  clearly  see  our 
w«iy  ihroi^^  all  the  consequences  which  may  result  from 
ttie  innovation.  At  common  law  there  were  certain  formed 
writs  in  the  Regjisier,  such  as  actkms  in  detinue,  assumpsit, 
debt,  covenanti;  &c.  The  statute  of  Wtdm.  d.  IS  Edm.  1. 
c.  24.  gave  the  action  on  the  case,  and  the  olgect  of  that 
statute  was  to  give  a  remedy  in  those  instances  in  which 
there  was  no  formed  writ  in  the  R^gifitr,  In  Slade*s  case  (a) 
the  question  was  discussed  whether  for  the  bargain  and  sale  ^ 
of  wheat  and  rye,  growing  on  the  land,  the  proper  actioa 
\vas  assumpsit  or  case ;  and  it  was  held  that  assumpsit  was 
the  proper  form  of  action.  From  that  time  dovrn  to  the 
present  the  remedy  for  mon^  had  and  received  has  been 
either  debt  or  assumpsit^  and  no  third  description  of  action 
has  been  brought.  -  Why,  then,  is  the  plaintiff  to  be  at 
liberty  at  this  distance  of  time  to  ctfll  in  ud  that  statute 
to  which  I  have  referred,  and  form  a  third  description  of 
action  for  a  cause  for  which  diere  had  been  two  forms  pre- 
viously established.  What  would  be  the  consequence  of 
such  an  innovation  i  Why,  that  in  very  many  instances  the 
provisions  which  have  been  made  from  time  to  time  by 
different  aicts  of  parliament  (considering  the  action  of  debt 
and  assumpsit  as  the  proper  remedies  for  money  had  and 
received)  would  by  that  means  be  evaded.  One  or  two  in- 
stances have  been  put  in  argument  on  behalf  of  the  do* 

<«)  4  Rep. ». 
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fbndant,  shewing  the  nuachief  that  might  result  from  a  do* 
partureirom  the  usual  form  of  action  in  sudi  cases.    I  was 
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particularly,  struck  with  the  observation  resulting  from  the  ^9* 
Stat.  5  Jac.  1.  c  15.  s.  4.  and  similar  stiitutesi  enabling 
persons  to  recover  small  debts  within  local  jurisdictions,  and 
giving  the  defendant  costs  in  case  the  plaintiff  does  not  re« 
cover  damages  to  a  certain  amount.  That  statute  applies 
expressly  to  actions  in  debt  and  assumpsit.  Why,  then^  the 
party  would  evade  the  provisions  of  that  statute^  if  he  were 
at  liberty  to  resort  to  a  count  of  this  description.  That  is 
one  amongst  several  other  of  the  consequences  resulting 
from  such  an  innovation.  I  am  of  opinion*  therefore^  that 
the  plaintiff  b  not  at  liberty  at  this  distance  of  time  ,to 
resort  to  a  new  description  of  action,  contrary  to  the  long 
settled  usage  in  such  cases.  This  count  cannot  be  '^us- 
tainedy  supposing  it  not  otherwise  defective. 

*  HoL&OTD,  J. — I  zm  also  of  opinion  that  this  count 
cannot  be  sustained.  In  point  of  form  it  is  not  like  a  count 
m  trover,  it  is  argued,  however,  that  it .  is  so  in  effect, 
namely,  by  stating  that  it  was  money  had  and  received  by 
the  defendant  to  the  use  of  plaintiff,  to  be  paid  to  him  on 
request,  and  d»t  in  the  latter  part  it  chaiges  a  conversion. 
Now  there  is  no  pert  of  diis  count  which  allq;es  the  money 
to  be  the  property  of  the  plaintiff,  or  that  it  was  ever  in  his 
possession ;  and  it  is  held  in  Cam*  Dig.  tit.  Action  on  the 
Casevpon  Trover,  G.  1.  that  the  declaration  must  diew  that 
there  is  a  property  and  possession  in  the  thing  in  the  plain- 
tiff. All  that  u  stated  here  is,  that  the  defendant  received 
from  some  other  penon  a  sum  of  money  to  be  paid  to  the 
plaintiff.  That  does  not  take  away  the  right  of  the  property 
in  the  defendant,  unless  the  declaration  shews  that  the  plain- 
tiff has  assented  to  the  defendant's  receiving  it.  There  is 
nothmg  here  to  shew  any  assent  on  the  part  of  the  plaintiff, 
that  it  should  become  his  money  at  the  time  of  the  alleged 
conversion.    The  declaration  must  shew  that  the  property 
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belonged  to  the  plaintiff  at  the  time  the  action  commenced^ 
Beside  this,  I  take  it  there  never  was  an  instance  of  an 
action  in  this  form  maintained^  the  regular  form  of  action 
in  the  Register  being  debt  and  assumpsit.  In  Slad^s  case 
the  question  was  determined  mainly  on  the  ground  of  an* 
eient  precedents  in  the  Register  and  elsewhere.  The  Court 
considered  them  as  having  great  weight  in  their  determina* 
tion ;  and  for  the  same  reason  I  am  clearly  of  opinion  that 
this  count  cannot  be  sustained. 

Best,  J. — I  am  of  the  same  opinion.  This  is  a  de- 
parture from  all  precedents;  and  even  if  I  were  satisfied 
that  it  might  not  be  attended  with  inconvenience,  still  I 
think  we  ought  not  to  permit  any  innovation  upon  the  an^^ 
cient  forms  of  proceeding,  which  are  to  be  considered  as 
part  of  the  settled  law  of  the  land.  As  well  might  we  alter 
the  doctrine  of  descents  as  to  freehold  property,  as  alter  the 
long-established  forms  prescribed  for  the  recovery  of  debts. 
We  are  not  at  liberty  to  do  so.  There  is  a  broad  dbtinction 
between  causes  of  action  arising  ex  contractu  and  ex  de^ 
licto*  This  is  one  mswg  ex  contractu ;  there  is  no  wrong 
stated,  but  merely  a  breach  of  contract,  and  the  plaintiff 
is  not  at  liberty  to  convert  a  mere  matter  of  contract  into 
a  tort.  The  consequences  of  a  departure  from  the  ancient 
forms  have  been  well  pointed  out  in  argument.  In  addition 
to  those  may  be  mentioned,  that  by  altering  the  remedy  the 
defendant  would  be  deprived  of  his  plea  of  tender,  and  also 
of  the  advantage  of  paying  money  into  Court.  But  if  no 
such  consequences  were  to  follow,  I  think  we  ought  to  ad- 
here to  those  ancient  forms  which  have  been  perfected  by 
the  wisdom  of  ages,  and  confirmed  in  their  utility  by  the 
experience  of  many  centuries. 

Judgment  for  the  defendant  on 
demurrer  (a). 

(a)  Vide  Dixon  yXliftw,  9  Will.  319;  and  G^vett  r,  lUdnidge,  3  Ea«t,  6f. 


EASTSR  TERM,   THIRD  GRO.  IV* 


EowAEB  Bliss  v.  Collins,  iP^^ 


X  HIS  was  a  case  sent  by  the  Vice  ChancellcHr  for  the  Aleaseiamade 

'    '  if  ^t.'    rt       ^  to  A,  of  two 

opinion  of  this  Court.  hmises  adjoin- 

ing  each  other 
at  one  entire 
Bj  indeatures  of  lease  and  release^  bearing  date  respec-  wntoffis/.iof. 

lively  the  £8tfi  and  29th  of  October,  1808,   the  release  conveys  one  ^ 

being  made  between  John  Lovdtp  Edward  Bigg,  Jama,  deed^(to  whic^ 

Boche,  Edward  Bliss,  and  William  Bliss,  of  the  first,  se-  *^«  '«•»««? 

'no  party)  to 
cond,  third,  fourth^  and  fifth  parts,  seTerally  and  respectively,  C.  m  fee  at 

for  the  considerations  therein  expressed,  two  several  mes*  rent  or  4(M. :— 

suages  adjoining  each  other,  situate  on  the  north  side  of  ^^^i?*'  ^ 

Princess  Street,  Red  Lion  Square,  m  the  county  of  Middle^  ^^^  ^"^ 

sex,  one  called  the  Red  Lion  public  house,  with  their  ap-  mjary  to  give 

purtenancesi  were,  among  and  together  with  other  here-  asmach  m"^ 

ditaments  therein  particularly  described,  conveyed  and  li-  the  grantee 

mited  to  such  uses  and  upon  such  trusts,  as  Edward  Bliss  quired  the 

should,  by  deed  or  writing,  with  or  without  power  of  revo-  and  rabies 

cation  appoint;  and  in  default  of,  or  until,  and  subject  to  JS^e**aa'be* 

any  partial  appointment,  to  the  use  of  the  said  Edward  BUss  ^ould  have 

,  acquired  onder 

and  his  assigns  during  his  natural  life,  and  after  the  detenai-  the  legal  ap- 

nation  of  that  estate  in  his  life-time,  to  the  use  of  fVilUam  ^'^^j^^^e 

B&s  and  his  heirs  during  hb  natural  life,  in  trust  for  Ed-  ^^^^^^  ^ 

ward  Bliss  and  his  assigns,  with  remainder  to  the  use  of  the  by  the  appor- 

heirs  and  assigns  of  the  latter  for  ever.     By  lease,  bearing  the  convey- 

date  the  29th  of  September,  1810,  Edward  Bliss  demised  JJ^'^^'no  p^. 

both  the  houses  above-mentioned  to  James  Remmonds  for  ty,  and  the 
.  1  ^  ^   1  i»        n  propnetyof 

twenty-one  years,  at  the  yearly  rent  of  o5L  10«.  free  from  which  he  might 

taxes,  but  subject  to  certain  covenants  mentioned  in  the      ^ 
lease.    On  the  14th  of  March,  1814,  Edward  Bliss  con^ 
tracted  to  sell  the  Red  Lion  public  house  with  the  ap- 
purtenances  to   the  defendant,  James  Collins,  and  by  the  ^ 
printed  particulars  of  sale  it  was   declared,  that  the  said 
house  was  on  lease  with  a   house   adjoining,  to  the   said 
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1822.        Mr.  Remmands,  and  that  the  apportioned  rerU  in  resped  of 
^JJ^       the  said  public  home  was  40/.  per  annum.    The  plaintiff 
V.  gi^  i|]g   bill    in  Chancery  against  the  defendant    for    a 

s^ciSc  performance  of  this  contract.  By  indentures 
of  lease  and  release  of  the  23d  and  24th  of  March,  1819> 
^  to  which  the  plaintiff,  Edward  Bliss,  William  Bliss,  and 
Samuel  Harris,  were  parties  of  the  first,  second,  and  third 
parts  respectively,  after  reciting  the  indentures  of  the 
28th  and  29th  March,  1808,  the  indenture  of  the  29th 
of  September,  18  lO,  and  the  sale  of  the  public  house  to  the 
defendant,  and  that  in  order  to  effect  a  legal  apportionment 
of  the  entire  rent  of  65/.  10s.  preparatory  to  the  conveyance  ' 
to  the  defendant  of  the  purchased  premises,  Edward  Bliss 
had  determined,  with  the  privity  and  acquiescence  of  Samuel 
Harris,  to  grant  and  release  to  him  both  the  messuages 
before-mentioned,  and  the  reversion  and  inheritance  thereof, 
subject  to  the  lease  and  also  to  the  entire  rent  of  65/.  lOs. 
thereby  reserved,  to  the  several  uses  thereinafter  limited  con- 
cerning the  same.  It  was  witnessed  by  these  indentures, 
that  Edward  Bliss  and  William  Bliss  had  severally  and 
respectively  sold  to  Samuel  Harris  and  his  heirs  both 
houses,  describing  them,  subject  to  James  Remmonds*9  term, 
to  hold  them  to  the  several  uses  therein  mentioned.  That  is 
to  say,  concerning  the  public  house  and  the  rent  of  40/. 
part  of  the  entire  rent  of  65/.  10«.,  reserved  in  Remmonds^s 
lease,  together  with  all  powers  reserved  therein  for  the  re- 
covery of  the  said  entire  rent,  so  &r  as  such  powers  related 
to  the  apportioned  rent  of  40/.,  to  the  use  of  such  person 
or  persons,  &c.  as  Edward  Bliss  should  at  any  time  direct 
and  appoint,  and  also  to  the  use  of  Edward  Bliss  for  life ; 
with  a  limitation  to  William  Bliss  and  his  heirs,  during  the 
life  of  Edward,  upon  trust  for  him,  with  remainder  to  die 
use  of  Edwardf  his  heirs  and  assigns  for  ever ;  and  con- 
cerning the  other  messuage  adjoining  the  public  house,  and 
the  yearly  rent  of  25/.  lOs.  residue  of  the  entire  rent  of 
65/.  lOs.  reserved  by  Remmonds'a  lease,  together  with  aB 
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potrera  reserved  in  that  leaae  for  recovering  the  entire  rent^ 
to  tjie  use  of  the  said  William  BHss,  his  heirs  and  assigns 
for'  ever.  By  indentures  of  lease  and  release,  bearing  date 
respectively,  since  the  date  of  the  last^mentioned  indentures^ 
Blade  between  Edward  BlisB,  fVilliam  BUss,  and  the  d^ 
fendant  James  Collim,  of  the  first*  second,  and  third  parts, 
severally  and  respectively,  the  public  house  in  question,  and 
abo  the  yearly  rent  o(AOl.  part  of  the  entire  rent  of  65/.  lOf. 
reserved  by  Remmond*a  lease,  together  with  all  powers  and 
remedies  reserved  in  the  said  lease  for  recovering  the  sail 
rent  of  65l*  10s.  so  far  as  such  powers  related  to  the  said 
apportioned  rent  of  40/.,  were  appointed,  limited,  and  con- 
veyed by  the  said  Edward  and  fVUliam  Bliss,  unto  and  to 
the  use  of  the  said  James  Collins,  h'ls  heirs  and  assigns  for 
even  Tlie  question  for  the  opinion  of  the  Court  is,  whe- 
ther the  purchaser  of  the  estate  in  question  in  this  cause, 
(beii^  lot  d.  in  the  printed  particulars  under  which  the 
estate  was  sold)  bath  by  th^  aforesaid  conveyance  of  the 
vendor  and  his  trustee  alone,  without  the  concurrence  of  the 
lessee,  acquired  the  same  rights  and  remedies  against  the 
lessee  in  respect  of  the  apportioned  rent  of  40/.  therein  re- 
served to  him,  as  he  would  have  acquired  in  case  no  rent  had 
been  mentioned  in  such  conveyance  from  the  vendor  and  his 
trustee,  and  the  annual  rent  of  40/.  had  been  legally  appor- 
tioned by  a  jury,  for  that  part  of  the  reversion  of  the  pre- 
mises in  question,  in  this  cause^  comprised  in  lot  No.  8. 

Prtston  for  the  plaintiff.  The  question  is,  whether  or 
not  the  defendant,  who  is  the  purchaser  of  this  house,  will 
have  all  the  rights  and  remedies  agamst  the,  lessee  by  this 
apportionment  of  the  rent,  which  he  would  have,  if  the  rent 
had  been  apportioned  by  a  jury.  It  is  difficult  to  see  what 
is  the  objection  to  this  apportionment.  The  defendant  has 
a  complete  right  to  the  premises,  and  has  all  the  remedies 
against  the  tenant  that^e  would  have«  if  there  had  been  an 
apportiomneut  by  a  jury.     It  is  clearly  established  law,  that 

VOL*   Ir  u 


29% 

1B22« 


Bust 

V, 
COLUWi* 


f694  CA8B8  IN  THS  KING'9  BISITCH/ 

1822,       rent  may  be  apportioned.    Whatever  mi^t  hare  beat  tbe 
aotion  before  Lord  Cokeys  time,  it  seems  smce  then,  to  have 
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t.  been  luuformly  admitted,  that  rent  may  be  apportioned  in 

point  of  law.     1  Inst.   148  a.    2  Insi.  504.     Bac.  Abr^ 
Rent,  M.  (a),    llie  authority  in  2  /mT.  504,  is  explicit 
upon  this  subject.    "  If  a  man  make  a  lease  for  years,  re-, 
serving  a  rent,  if  he  grant  avtray  part  of  the  reversion,  the. 
rent  shall  be  apportioned  by  the  common  law,  and  albeit 
die  grantee  of  part  demand  or  claim  more,  in  his  action  of 
debt  or  avowry,  than  is  due,  yet  shall  he  recover  so  much  aa 
the  jury  shall  find  upon  a  just  apportionment  to  be  due.'* 
ColKm  and  HardifCs  case  (b)  is  in  furtherance  of  this  doc« 
trine.    Tlie  objection  made  by  the  purchaser  of  the  house 
in  question  is,  that  this  conveyance,  to  which  die  lessee  is 
not  a  party,  will  not  give  him  the  same  remedy  for  the  rent 
of  40/.  as  if  the  rent  had  been  duly  apportioned  between  the 
landlord  and  the  tenant  by  the  verdict  of  a  jury.    Therefore 
it  is  incumbent  on  the  other  side  to  shew^  that  the  remedies 
would  be  different  for  the  recovery  of  the  rent  under  the 
apportionment  by  a  juiy,  from  what  they  would  be  under  an 
apportionment  made  between  the  parties  by  deed.    It  must 
be  shewn  that  the  remedies  are  different  in  the  two  cases. 
The  right  to  apportion  by  the  parties  cannot  be  disputed, 
and  die  only  question  is,  whether  the  remedies  are  altered. 
Now^  what  remedy  is  there  given,  after  an  apportionment 
by  a  jury,  which  the  party  would  not  have  under  an  appor^ 
tionment  by  deed  ?    In  both  cases,  the  grantee  has  his  re- 
medy by  distraining  on  the  premises  for  the  rent,  by  bringing 
an  action  of  debt,  or  an  action  of  covenant.    In  2  Insi.  504; 
already  cited,  this  is  clearly  recognized.    The  rent  is  to  be 
apportioned  by  the  common  law,  **  and  albeit  the  grantee  of 
part  demand  or  claim  more  in  his  action  of  debt  or  avowrjr 
than  is  due,  yet  shall  he  recover  so  much  as  the  juty  shall 
find  upon  a  just  apportionment  to  be  due."    In  Bae*  Abr. 

(a)  GwiUim's  edlt^  6th  vol.  p.  48.  (6)  13  Rep.  S7. 
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tit.  Rent,  6  vol.  48,  already  referred  to,  Lord  Chief  Baron 
Gilbert,  who  is  well  known  to  have  bestowed  his  personal      ^^^1^^ 
attention  upon  that  part  of  the  work,  considers  whether  a  rent  «• 

service  incident  to  the  reversion  may  be  apportioned  by  the 
grant  of  part  of  the  reversion,  and  holds  that  it  may;  and 
he  puts  this  case : — '^  If  A.  possessed  of  a  term  for  twenty 
years,  leases  it  for  ten  years,  reserving  30/.  rent,  and  afterwards 
^.  devises  20/.  of  the  rent  to  three  of  his  sons,  equally  ta 
be  divided,  this  is  a  good  devise,  and  each  of  the  sons  shall 
have  an  action  of  debt  for  his  third  part,  though  the  rever- 
sion to  which  the  rent  was  origmally  incident,  remains  en-^ 
tire ;  for  there  is  nothbg  in  the  nature  of  the  thing  to  hinder 
such  a  divbion  or  apportionment ;  and  if  the  tenant  omits 
to  pay  the  rent,  the  several  actions  are  a  mischief  which  he 
brings  upon  himself,  and  which  he  might  and  ought  to  have 
prevented.**    In  Collins  and  Hardin^s  case  (a),  it  was  argued, 
that  the  reservation  of  the  rent  was  an  entire  contract,  and 
that  by  the  act  of  the  lessee,  it  could  not  be  apportioned, 
but  the  Court  held  otherwise,  because  the  rent  was  incident 
to  the  reversion,  and  the  reversion  was  severable,  and  by 
consequence  the  rent  also.    In  that  case,  the  Court  over* 
ruled  an  opinion  of  Seijeant  Bendloes,  in  Hit.  6  &  7  Ed.  6, 
to  the  contrary.    If  this  be  law,  and  there  is  nothing  in  the 
books  to  contravene  it,  it  follows  as  a  necessary  consequence 
that  there  can  be  no  difference  as  to  the  rights  and  remedies 
between  an  apportionment  by  a  jury  and  an  apportionment 
by  the  parties,  though  the  consent  of  the  lessee  is  wanting. 
The  whole  case  turns  upon  the  difference  of  remedies, 
and  if  there  b  none,  then  the  defendant  is  bound  by  the 
sale. 

Cfutiy,  contri.  The  apportionment  in  this  case  having* 
been  made  without  the  authority .  and  agamst  the  wishes ' 
of  the  lessee,  it  is  not  a  legal  apportionment.    To  make  it 

(a)  IS  Rep.  58. 
u  2 
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X8J{2.        binding  he  should  have  been  a  party  to  the  deed.    He  i»  not 
^usi         ^  party>  and  therefore  it  is  invalid.     After  a  diligent  search 
^    ••  for  some  authority  recognizing  the  power  of  a  lessor,  by  his 

own  secret  act,  and  behind  the  back  of  the  lessee,  to  appor- 
»        tion  the  entire  rent  of  property  demised  under  similar  cir-  - 
cumstances  to  the  present,  none  can  be  found.     The  whole 
current  of  authorities  shews,  that  the  apportionment  must 
be  effected  through  the  intervention  of  a  jury,  and   a  juiy 
only.    Even  the  Court  itself  cannot  make  the  apportionment, 
nor  have  the  matter  dbcussed  without  the  assistance  of  the 
jury.    In  Bac.  Ahr,  tit.  Rent,  M.  s.  3,  concerning  the  man- 
ner of  apportioning  rent,  it  is. said,  ''This  is  properly  the 
business  of  a  jury,  who  upon  the  evidence  offered  are  to 
judge   of  the  value   of  the  land  purchased  by  the  lord  or 
lessor,  or  alieuated  by  the  tenant,  according  to  the  statute 
of  quia  emptores,  &c,,  from  whence  it  is  easy  for  them  to 
compute  how  much  is  due  from  the  tenant  for  the  residue 
of  the  land  in  his  hands.     In  Hodgeskitis  v.  Thomborough, 
referred  to  in  the  same  page,  it  is  said,  "  The  rent  cannot 
be  apportioned  upon  a  demurrer,  because  the  Judges  only 
determine  what  is  the  law  in  such  case,  but  the  value  of  the 
land  never  comes  in   question."    According   to  this  then^ 
even  the  Court  cannot  apportion  rent.    The  policy  of  the 
law  requires   that  the   apportionment   shall  take  place  ia 
the  most  open  and  public  manner,  so  that  all  parties  in- 
terested may  be  privy  to  the  proceedings.     It  can  never  be 
competent  to  a  landlord,  arbitrarily  and  by  his  own  secret 
act,  to  apportion  the  rent  that  shall  be  paid  by  his  tenant 
for  any  particular  house.    If  the  secret  act  .of  the  landlord 
is  to  have  the  efficacy  of  an  apportionment  by  a  jury,  he 
might  select  one  out  of  three  or  four  houses,  and  put  aTI 
the  rent  on  that  one.    [Abbott^  C,  J. — ^That  would  not  be 
an  apportionment.]    But  still  the  landlord  might  assume, 
that  authority,  if  the  argument  against  the  defendant  in  this 
case  is  to  prevail.    The  value  of  a  house  may  depend  upon 
a  variety  of  local   circumstances^  and  nice  considerations^ 
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wUch  are  proper  only  for  the  determination  of  a  jury.    Sup^-        IBM. 
pose  the  -case  of  a  tenant^  having  a  long  building  lease,  and  he      v^v^^ 
embarks  the  whole  of  his  property  upon  the  land,  is  it  com*-  v, 

petent  far  the  landlord,  by  private  arrangement  with  another 
party,  arbitrarily  to  say,  such  a  rent  shall  be  apportioned  to 
sudi  a  house,  and  so  on  ?  And  yet  this  consequehce  would 
follow  by  deciding  the  question  before  the  Court  in  favour 
of  the  plaintiff.  Suppose  this  mode  of  apportionment  were 
recognized  as  valid  and  binding  upon  the  tenant^  to  what 
difficulties  might  he  not  be  subjected  i  How  is  he  to  know 
what  rent  he  is  to  tender  to  the  person  claiming  the  rent, 
he  being  no  party  to  the  apportionment  i  In  the  case  of 
tenancy  in  common,  if  the  tenant  in  occupation  should  not 
tender  the  exact  sum  due  to  each  co-tenant,  he  might  be 
Hable  to  an  action,  as  was  decided  In  Harrison  v.  BamUj/(a)* 
This,  however,  being  a  matter  of  secret  and  private  contract, 
what  is  to  prevent  the  landlord  from  avoiding  the  deed,  and 
saying,  *'  I  have  altered  my  mind, — instead  of  40/.  there 
must  be  a  rent  of  50/.  or  60/.  upon  this  particular  house." 
All  these  inconveniences  would  be  obviated  by  the  inter- 
vention of  a  jury,  who  are  the  best  and  most  competent 
tribunal  to  judge  upon  such  a  subject.  This  is  a  matter  in 
which  a  landlord  ought  not  to  have  any  private  discretion  or 
reservation  of  his  own.  The  publicity  of  the  act  is  that 
which  constitutes  its  validity ;  and  without  relying  upon  any 
particular  disadvantages  to  which  the  grantee  might  be 
subjected,  it  is  sufficient  to  say  that  the  lessee  is  no  party  to^ 
the  arrangement.  The  case  of  Stevenson  v.  Lambert  ib\ 
is  also  an  authority  to  shew  that  the  apportionment  of  rent 
can  only  be  made  by  a  jury.  The  current  of  authorities 
therefore,  upon  diis  question,  being  in  favour  of  Uie  defend- 
ant, be  is  entitled  to  judgment. 

Preston,  iu  reply.     The  argument  on  the  other  side  ha» 

.(«)  5  T.  R.  246.  W  t  EaU,  o73. 
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183t»      BOt  touched  die  question  whick  the  Court  of  Chaaoeij  b 
^"^^^^^^     mzious  to  have  decided;  namely,  whether  the  grantee  of 
9.         tiuB  house  stands  in  a  difierent  situation  with  respect  to  lus 
"*!>*•    rights  and  remedies  against  the  teire  tenant,  by  the  appor- 
tionment which  has  taken  fdace,  firom  what  he  would  if  it 
had  taken  place  through  the  intervention  of  a  jury.    He- 
fernng  to  the  aignment  before  offered,  he  clearly  stands  in 
the  same  situation  (ay 

The  following  certificate  was  sent  by  the  Judges  into  the 
Court  of  Chancery  : — 

We  have  heard  this  case  argued  by  counsel,  and  are  of 
ofMnion,  diat  the  purchaser  of  the  lot  in  question  hath  not 
by  the  aforesaid  conveyance  acquired  the  same  rights  and 
remedies  against  the  lessee  as  he  would  have  acquired  if  the 
rent  had  been  legally  apportioned  by  a  jury ;  inasmuch 
as  we  think  that  the  lessee  is  not  bound  by  this  apportion- 
ment, made  without  his  consent^  but  may  dispute  the  pro- 
priety thereof,  and  cause  the  teat  to  be  apportioned  anew 
by  a  jury. 

C.  Abbott. 
J.  Bayley. 

G.  S.  HoLROYO. 

W.  D.  Best. 
(d)  Vide  4  Maddox,  tt9,  aad  9VaUtr  v.  Ifsamdr,  %  Jac.  &  Walk.  18|. 
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Murray  v.  Elliston.  iW«y, 

May  :i. 


X  HIS  inras  a  case  sent  by  the  Lord  Chancellor  for  the  The  proprie- 
opiuion  6f  thu,  Court  Syrigtof. 

tnqfedy,  which 
,.  has  been  print- 

lo  the  year  1820  the  Right  Hon.  George  Gordon  Lord  ed  and  pub- 

Byron  wrote  and  composed  a  book,  entitled  Marino  Fa-  mainddn  an 

iiero,  Doge  of  Venice,  an  historical  tragedy,  in  five  acts,  ^^^^ 

with  notes.     Lord  Byron  contracted  and  agreed  to  sell  and  5^  •  *??■?* 
^  .  for  publicly 

dispose  of  the  copyright  of  the  said  tragedy  to  the  plaintiff  acting  and  re- 

John  Murray,  m  consideration  of  the  sum  of  1050/.  By  £[i^^ag£dy 
aa  indenture  of  assignment,  dated  14tfaifjpr»7,  1821,  made  ^^f^"^^ 
between  the  said  Lord  Byron  of  the  one  part,  and  the 
plaintiff  of  the  other  part.  Lord  Byron  assigned  the  said 
tragedy  and  poem,  and  the  copyri^t  thereof,  and  the  esH 
closive  right  of  printing  and  publishing  the  same^  and  all 
benefit  and  advantage  thereof,  to  the  plaintiff,  in  considerar 
tion  of  the  sum  of  1050/.,  which  was  duly  paid  by  the 
plaintiff  to  the  said  Lord  Byron.  The  said  plaintiff  caused 
the  said  tragedy  to  be  printed,  and,  on  the  21st  of  Aprils 
1821,  copies  of  the  tragedy  so  printed  were,  for  the  first 
time,  published,  and  they  were  printed  and  published  for 
sale,  for  the  sole  beneBt  of  the  plaintiff.  The  defendant 
Robert  William  Elliston,  being  the  mai;ager  of  the  Theatre 
Royal,  Drury  Lane,  after  the  said  publication  of  tlie  said 
tragedy,  printed  and  exposed  to  view,  at  the  entrances  to 
the  said  theatre,  and  at  divers  other  places  in  the  most  con- 
spicuous parts  of  London  and  fVestminster,  a  bill,  or  par- 
ticular, of  the  performances  at  the  said  theatre,  dated  Tiie> 
day,  24th  Jpril,  1821 ;  and  in  the  said  bill  or  particular  is 
contained  a  notice,  memorandum,  or  paragraph,  in  the  words 
or  figures  following,  that  is  to  say,  '*  Those  who  have  pe- 
rused Marino  Faliero  will  have  anticipated  the  necessity  of 
considerable  curtailments,  aware  that  conversations  or  soli- 


CASES  IN  THK   KINO*S  BENCH, 

■'  loquies^  however  beautiful  and  interesting  in  the  closet,  will 
frequently  tire  in  public  recital.  This  intimation  is  due  to 
the  ardent  admirers  of  Lord  ByrorCs  eminent  talents,  and 
will^  it  is  presumed,  be  a  suffident  apology  for  the  great 
freedom  used  in  the  representation  of  this  tragedy  on  the 
stage  of  Drury  Lane  Theatre"  And  in  a  note  or  memo- 
randum at  the  foot  of  the  said  bill,  the  said  R.  W.  Elliston 
announced  and  advertised  the  said  tragedy,  dtered  and 
abridged^  for  theatrical  representation  at  the  said  theatre,  in 
the  words  and  figures  following,  that  is  to  say,  **  To-morrow 
will  be  acted  (for  the  first  time)  Lord  Byron*s  tragedy,  Ma- 
rino FaUero,  Doge  of  Venice!^  No  permission  or  authority 
was  at  any  time  given  by  the  plaintiff  or  Lord  Byron  to  the 
said  R.  TV.  Elliston,  or  to  any  other,  person  br  persons  to 
represent  or  perform  the  tragedy  printed  for  the  plaintiff, 
or  any  part  thereof,  or  to  give  out,  announce,  or  advertise 
the  same  for  theatrical  representation.  On  the  25th  of, 
Jpril^  1821,  the  plaintiff  filed  his  bill  in  the  High  Court 
of  Chancery  against  the  defendant,  for  an  injunction  to  re- 
strain him,  his  agents  and  servants,  from  acting  the  said 
tragedy  at  Drury  Lane  Theatre^  and  on  the  same  day  the 
Lord  Chancellor,  upon  an  application  ex  parU,  granted  an 
injunction  accordingly.  On  the  evening  of  the  same  26th 
of  April,  the  defendant,  by  himself,  his  agents  and  ser- 
vants, publicly  represented  the  said  tragedy,  altered  and 
abridged,  for  profit,  at  the  Theatre  Royal,  Drury  Lane ;  but, 
in  that  representation,  certain  parts  of  the  said  tragedy, 
which  the  said  defendant  thought  not  fit  for  representation, 
were  omitted.  By  an  order  of  the  Lord  Chancellor,  his 
Lordship  directed  that  a  case  should  be  made  for  the  opi- 
nion of  the  Judges  of  the  King^s  Bench ;  and  diis  case  was 
accordingly  stated,  the  question  for  the  opinion  of  the  Court 
being — Whether  an  action  can  be  maintained  by  the  plaintiff 
against  the  defendant,  for  publicly  acting  and  representing 
the  said  tragedy,  abridged  in  manner  aforesaid,  at  the 
Theatre  Royal,  Drury  Lane,  for  profit  f 
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Scarlett  for  the  plaintiff.  It  is-  clear  that  an  action  at  ib22. 
law  can  be  maintained  against  the  defendant  for  the  injury 
the  plaintiff  has  sustained.  First,  this  is  a  piratical  publican  ***'«.' 
Hon  of  the  poem  in  question ;  and,  second,  if  it  is  not  a  *"'"^®** 
publication  within  the  meaning  of  the  stat.  8  Jnn.  c.  19,  it 
18  such  an  injury  to  the  work  as  will  entitle  the  plaintiff  to 
his  remedy  at  common  law.  The  latter  certainly  is  the 
stronger  ground  of  the  two,  because  the  mere  recital  of  a 
work  is  not  necessarily  a  publication  of  it.  But  if  it  be 
admitted  that  the  author  of  a  literary  work  has  a  property 
in  his  labours,  he,  as  a  consequence,  has  a  right  to  have  it 
protected  from  injury  by  the  common  law.  On  that  genera! 
principle  it  cannot  be  disputed  that  the  defendant  is  liable 
to  an  action,  whether  representation  on  the  stage  be  a  pub- 
lication or  not.  The  injury  complained  of  in  this  case  is, 
that  the  defendant,  contrary  to  the  wishes  of  the  author,  has 
forced  this  work  upon  the  stage  in  such  a  shape  as  necessarily 
to  injure  the  reputation  of  the  poem,  and  by  such  means 
to  deteriorate  the  value  of  the  copyright  purchased  by  the 
plaintiff.  It  would  be  a  grievous  hardship  if  for  such  an 
iqjury  the  law  would  afford  no  remedy.  Suppose  a  man 
wantonly  and  maliciously  takes  an  author*s  work,  and  re- 
presents it  on  the  stage  in  such  a  shape  as  necessarily  to  . 
prejudice  the  reputation  of  the  author  and  his  work,  is  it 
to  be  said  that  in  such  a  case  an  action  at  common  law  will 
not  lie  for  the  injury?  TTie  case  of  Carr  v.  Hood  (a)  esta- 
blishes that  a  criticism  on  an  author's  work,  if  done  un- 
fairly and  from  motives  of  malice,  may  be  the  subject  of  an 
action  for  a  libel.  Upon  the  same  principle  therefore,  if 
the  manager  of  a  theatre  thinks  proper  to  dran^iatise  a  work, 
not  intended  by  the  author  for  the  stage,  and  this  from  some 
malicious  motive,  and  for  the  purpose  of  tarnishing  the 
author's  reputation,  he  is  liable  to  an  action.  It  may  so 
happen,  .that  with  no  intention  of  injuring  the   author,  his 

(a)  1  Cainpb.  354. 
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1823.        work  may  be  brought  out  on  the  stage  in  sujdi  a  maniMr  as 
completely  to  destroy  bis  reputation,  and  throw  Tsuch  a 
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IN  ^      stigma  upon  his  work  that  no  man  will  purchase  it  in  a 
printed  shap^.    The  broad  question  here  is^  whether^  as 
the  legislature  has  given  and  confirmed  to  an  author^  by  the 
Stat,  of  Jlnne,  a  property  in  his  works,  the  necessary  con- 
sequence  of  that  is  not  to  encircle  those  works  with  all  the 
protection  which  the  law  affords  for  every  other  species  of 
property.    If  this  be  so,  the  Court  can  have  up  difficulty 
in  answering  in  the  affirmative  the  question  proposed  by  the 
Lord  Chancellor.    Can  it  be  doubted  that  the  injury  in  this 
case  is  of  such  a  nature  as  will  give  a  right  of  action  i    In 
the  pnefEice  to  this  work  Lord  Byron  declared  that  he  never 
intended  the  tragedy  for  the  sts^e,  and  intimated  that  its  suc- 
cess on  the  dieatre  would  afford  him  no  pleasure,  but  that  its 
failure  would  give  him  great  pain;  and  surely  it  is  hard  that 
an  author  who  writes  liis  play  only  for  the  closet,  shall  be 
subjected  to  the  ordeal  of  the  stage  against  his  will.    [Ab* 
boti^  C.  J. — ^The  Lord  Chancellor  desires  only  to  know 
whether  the  plaintiff  can  maintain  an  action  against  the  de- 
fendant for  publicly  acting  the  tragedy,  abridged  in  the  manr 
ner  stated,  for  profit    There  is  nothing  propounded  as  to 
the  consent  of  the  author.]    Certainly  it  is  surprising  that 
that  should  not  have  formed  a  part  of  the  question*    But 
stiU  the  argument  must  be  in  effect  the  same,  because  the 
value  of  the  property  must  depend  upon  the  reputation  of 
the  author;  and  if  the  work  is  injured  by  representation 
on  the  stage,  the  value  of  the  copyright  which  the  book- 
seller has  purchased  must  be  diminished*    But  in  another 
respect  also  the  value  of  the  copyright  must  be  diminished, 
because  the  representation  of  the  tragedy,   if  successful, 
will  lessen  the  public  curiosity  to  read  it.    The  question  is^ 
whether  the  representation  of  a  play  in  such  a  form  as  may 
probably  destroy  the  wliole  reputation  of  the  work,  will  not 
give  the  bookseller  a  remedy  by  action,  whether  the  play  is 
performed  with  or  without  the  consent  of  the  author.    Aa 
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to  the  first  quflstioiiy  namely,  whether  thb  is  a  publication,       1B23. 
BMieh  stress  aumot  be  laid  upon  it  after  the  dedsion  of     ^^^^^"^^^ 
CohnoH  V.  Watk^{a\  where  an  action  was  brought   to  v. 

recover  penalties  under  the  stat.  8  Ann.  c.  19i  for  the  re«^ 
presentation  of  O^KeefVs  farce  of  the  Agreeable  Surprize : 
the  Court  holding  that  die  case  was  not  within^  the  words 
of  the  provision.  That  statute  undoubtedly  refers  only  to 
publication  by  means  of  the  press,  and  not  by  recital  or 
representation.  Relying,  however,  upon  the  other  ground^ 
as  an  abstract  question,  and»  in  the  concrete^  that  the  re* 
presentation  ui  the  manner  stated  in  this  case  is  an  injury 
to  the  phintiff 's  copyright,  for  which  an  action  will  lie  at 
common  law,  the  query  sent  from  Chancery  must  be  an- 
swered in  the  aflbmative. 

Adolphus,  contri.  First,  this  is  not  a  publication  within 
the  terms  or  the  spirit  of  the  stat.  8  Ann.  c.  19,  and,  con- 
sequently, the  plaintiff  has  no  remedy  under  that  statute. 
All  the  provisions  of  that  act  of  parliament  refer  entirely 
to  the  piracy  of  prmted  works,  by  reprinting  without  the 
author's  consent.  If  any  doubt  remained  upon  that  quea* 
tion,  iht  case  of  Co/man  v.  IVathen  sets  it  at  rest.  Second^ 
the  plaintiff  has  no  remedy  at  common  law,  unless  it  can 
be  shewn  that  there  is  some  orq^nal  common  law  remedy 
to  entitle  him  to  maintain  an  action  for  the  supposed  injuiy. 
Looking  through  the  whole  history  of  the  common  law, 
there  is  not  a  trace  to  be  found  recognizing  a  common  law 
title  to  literaiy  property.  Not  a  single  case  bearbg  upon 
this  question  has  been  cited,  and,  in  fact,  none  can  be 
found.  Even  text  writers  are  silent  upon  the  subject,  and, 
until  the  present  moment,  such  a  proposition  was  never  ad- 
vanced. It  is  clear,  therefore,  that  literary  property  had 
no  existence  at  common  law ;  and,  until  the  statute  of  Anne ^ 
authors  were  wholly  without  protection.    But  it  seems  to 

(«)  5  T.  R.  245.  . 
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have  been  conceded  on  the  other  side,  that  that  statute  eao^ 
not  be  called  in  aid  of  the  present  argument,  inasmiidi  as 
r.  it  obviously  applies  only  to  printed  books.    This  was  de- 

cided  in  the  great  case  in  the  House  of  Lords  of  Mittar  v- 
, .  Taylor  {a)f  by  a  majority  of  the  Judges,  and  the  dissent  of 
the  minority  might  fairly  be  attributed  to  their  natural  bias 
in  favour  of  those  universities  in  which  they  had  spent 
some  of  the  happiest  days  of  their  lives.  There  being  no 
recognition  therefore  of  any  thing  like  a  common-law  right 
to  literary  property,  the  case  sent  from  Chancery  must  be 
answered  in  the  negative.  In  Macklin  v.  lUchardaonifi)^ 
the  plaintiff,  who  was  the  author  of  the  farce  of  hove  i  la 
Mode,  sought  the  protection  of  the  Court  of  Chancery 
against  a  bookseller  who  had  employed  a  short-hand  writer 
to  go  to  the  theatre  and  take  down  the  piece  from  the  lips 
of  the  actors,  in  order  that  he  might  print  it  in  a  magazine; 
and  an  injunction -was  granted  to  restrain  the  defendant  from  ' 
continuing  to  sell  it.  That  case  however  is  the  exact  re- 
verse of  the  present.  There  the  author  had  never  commu- 
nicated the  piece  to  the  world  but  through  one  particular 
medium.  There  was  no  publicatiofi  by  him  according  to 
the  meaning  of  the  word  in  the  statute  of  J nne;  but,  on 
the  contrary,  so  anxious  was  he  to  prevent  the  publication, 
that  M'hen  he  allowed  the  farce  to  be  acted  for  a  benefit,  he 
merely  gave  each  performer  his  part  singly,  and  reserved 
tliat  which  he  played  himself.  The  case  of  Colman  v.  ffn- 
then  is  an  express  authority  to  shew  that  the  representation 
of  a  play,  after  it  has  been  printed,  is  no  violation  of  pro- 
perty. The  good  sense  and  reason  of  this  is  obvious. 
When  an  author  publishes  a  play,  he  gives  it  to  the 
public  to  do  what  they  please  with  it,  whedier  for  their 
profit  or  amusement.  It  cannot  be  denied  that  any  man 
may  recite  the  play  to  whom  he  pleases.  If  so,  cadit  qumstio. 
The  author  sends  fordi  ilis  work  for  the  amusement  and 

(<;  4  Barr.  2303.  {If)  Aoib.  694*. 
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pasliine  of  the  public.    Then  may  not  the  public  do  what 
they  please  with  it  ?    The  defendant  in  this  case  might  have 
recited  a  part,  or  the  whole  of  the  dramatic  poem  to  a 
crowded  theatre.      What    literary  rights — what  copyrights 
would  he  have  violated  i    The  use^of  it  was  common  to  him 
and  the. public;  and  what  difference  is   there  in  principle 
between  reciting  the  book  to  a  large  company  in  a  private 
hou9e,  and  to  the  audience  of  a  theatre  i    The  sale  of  the 
work  may  or  may  not  be  diminished  thereby ;  but  there  is 
no  invasion  .of  private  vested  property.    If  there  b  any  dif- 
ference between  a  recitation  in  a  private  room  and  a  theatre, 
it  is  all  in  favour  of  the  author.     Supposing  the  fame  of 
the  author  suffers  by  private  recitation,  which  would  be  very 
likely,  it  could  not  suffer  more  by  theatrical  representation, 
with  all  the  aid  of  dresses,  decorations,  and  scenic  attrac- 
tions.   A  dramatic  poet  may  or  may  not  choose  to  adapt 
his  composition  for  the  stage ;  but  the  very  dramatic  form 
of  his   work  implies  representation,  which  is  always  pro- 
ceeding in  some  degree  in  the  mind  of  such  a  writer,  who 
is  required  by  the  power  of  imagination  to  bring  the  places 
where  the  scenes  are  laid  before  the  mind's  eye.    Those 
dramas  which  are  really  unfit  for  the  stage  have  never  been 
acted,  because  they  offer  no  temptation  to  the  manager  of 
a  theatre.    For  example,  the  Sampson  Jgonisies  of  Milton 
was  a  noble  pl&yi^  but  manifestly  unfit  for  the  stage.     It  was 
a  grand  experiment  to  embody  the  severe  spjrit  of  Grecian 
tragedy,  but  no  attempt  had  been  made  to  bring  it  for- 
M'ard  on  the  stage.    The  poet  Dryden  had  composed  a  play 
from  Paradise  Los/;  but  Milton  only  said  to  him,  ^'  Aye, 
young  man,  you  may  tag  my  verses;"  conscious  that  his 
wprk  could  sustain  no  injury.     The  Mysterious  Mother^  of 
Horace  Walpole,  had  never  been  produced,  because  it  was 
offensive  to  English  feelings ;  and  for  the  same  reason  no 
play  on  the  famous  story  of  (Edipus  had  been  attempted 
smce  Lee  and  Dryden*8  time.    Where  can  be  the  violation 
of  property  by  representing  a  piece  in  whole  or  in  part,  by 
enduing  a  dead  letter  with  breathing  life,  piore  ,than  in 
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1822.       reading  or  reciting  a  work,  or  even  in  tranrferring  its  most 
^■^^^^^^^      exquisite  scenes  to  the  canvass  ? ,  Or,  subpose  this  last  in- 
«•  Stance  reversed — suppose  any  one  were  to  turn  Hoganhn 

EiAiiTON.  ininjijable  prints  into  verse,  could  the  proprietor  of  the 
prints  come  forward  and  assert  his  right  of  action  because 
the  prints  were  superseded  by  the  living  pictures  of  the 
stage  i  Miss  Baillies  De  Montfort,  and  Milman's  Fazio, 
have  both  been  acted,  and  the  authors  never  thought  of 
complaining  in  a  court  of  law  of  the  injury.  As  well 
might  It  be  sud  to  be  a  violation  of  copyright  to  play  a  new 
sonata,  or  a  new  overture,  in  a  theatre.  The  supposition 
that  the  author*s  reputation  might  be  mjured  by  the  mode 
of  representation  can  have  no  weight,  because  the  work 
must  possess  very  little  merit  which  could  not  bear  even  such 
a  test.  If  the  principles  asserted  on  the  other  side  were 
sanctioned,  they  would  tend  to  stop  the  circulation  of  all 
knowledge,  and  must  check  the  progress  of  literature,  be-  ' 
cause  they  would  encourage  authors  to  confine,  within  a 
privileged  circle,  those  veins  of  thought  and  feeling  which 
ought  to  be  diffused  throughout  the  world.  As  no  instance 
had  been  shewn  in  which  the  right  to  maintain  an  action  at 
common  law  had  been  recognized,  it  was  now  too  fate  to 
establish  so  injurious  a  precedent. 

Scarlett,  in  reply,  contended  still,  that  if  an  author  was 
admitted  to  have  any  property  in  his  works,  he  was  entitled 
to  the  same  protection  which  the  conunon  law  would  afford 
him  with  respect  to  any  other  species  of  property.  The 
quesUon  as  to  publication  must  certainly  be  given  up ;  but 
he  had  not  been  removed  from  the  other  ground  by  aay  thing 
urged  on  behalf  of  the  defendant. 

Hie  Judges  sent  the  following  certificate  to  the  Lord 
Chancellor : 

''  We  have  heard  this  case  argued  by  counsel,  and  are  of 
opinion  that  an  action  cannot  be  maintained  by  the  plaintiff* 
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agnnst  the  defiendaiit  for  poblicly  ac^g  and  representmg  itSS- 

At  aaid  tragedy,  abridged  in  nuumei*  aforesaid^  at  the  Theatre  murhav 

Royal,  Drwy  Lane,  for  profit.''  KauTioa; 

(Si^ed)    C.  Abbott. 
J.  Bayley. 

G.  S.  HOLBOTD  (a). 
(•)  Bedf  J.  had  been  abtent  daring  the  argnment. 


SawlBj  Em.  v.  Patntbr  and  Another*  iXd^t 


i\SSUMPSIT  for  money  had  and  received  by  the  de-  Awritof/i./fl. 
fendants  to  the  plainUfTs  use.  Plea,  the  General  lasue.    At  agliS!?* 
the  trial  before  Burrough,  J.  at  the  last  Summer  Assizes  for  ^^^^^^  ^^ 
Cornwall,  the  plaintiff  had  a  verdict  for  77i,  costs  405.  creditor,  and 
subject  to   the  opinion  of  the  Court,  on  the  following  executed,  the 

case  •—  attoraey  of 

*'***'  •  another  cre- 

ditor liaving, 
in  the  mcwi 
The  plamtiff,  at  the  tune  the  cause  of  action  arose,  was  time,  obuuned 

Sheriff  of  the  G>unty  of  Cornwall,  and  the  defendants  were  apon  another 

attorneys  practising  in  co-partnership  in  the  same  county.  «j^j^'  2t^ff^ 

On  rAiirsday,the  17tb  February,  1820,  the  plaintiff's  under-  ^^^^  ^  * 

sheriff  received  by  the  post  from  London,  at  his  office  at  and  executed 

5/.  Austle,  a  writ  of /./a.  at  the  suit  of  Mr.  A.  K.  Hutch-  prtor^c^e^ 

imon  against  the  goods  of  one  Pollard,  who  resided  near  |^^!J!.j3aiS"^ 

Penzance,  indorsed  to  levy  105/.    A  warrant  upon  this  writ  that  the  attor- 

was  inunediately  made  out  and  sent  by  the  following  post,  bfe toth^the- 

which  left  St.  AuUle  in  the  afternoon  of  the  18th  February,  "^^^^^^ 

to  Hawke,  a  sheriff's  officer,  residing  at  Hehtone,  with  in-  that  he  had 

•  >      rw^  1     1  -rr     «  levied  the  mo- 

stnictions  to  lefy  77/«    The  warrant  reached  Hawke  on  ney  under  the 

Saturday,  the  IQth,  who  went  the  same  day  to  Penzance  SJin  ftit*™* 

for  the  purpose  of  executing  it,  but  being  occupied  with  P^^  ^^f  th 

deht  to  the 
creditor)  to  r^fnnd.the  money  levied  under  the  second  execution,  in  an  action  for  money 
had  and  received  to  his  use. 


PATirrBR. 
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18S3.       other  business  of  the  same  description,  did  not  go  to  PoUar^s 
^'^^^^^      house  till  early  m  the  morning  of  Monday,  the  2l8t.    In 
*L_      the  interval,  namely,  <»i  die  evening  of  Sunday,  the  20th 
February f  a  special  messenger  arrived  at  the  under  sheriff's 
office  from  the  present  defendants,  with  a  letter  from  diem 
inclosing  two  writs .  of  ^.  fa.  at  the  suit  of  a  person  named 
Smilh,  against  Pollard^  and  requesting  the  under  sheriff  to 
send  them  warrants  thereon  by  the  bearer^  /  In  the  absence 
of  the  under  sheriff,  who  was  from  home,  one  of  his  clerks 
made  out  the  warrants  and  delivered  them  to  the  messenger. 
The  clerk  at  this  time  did  not  know  of  the  warrant  sent  to 
Hawke  to  be  executed  at  the  suit  of  HutcJUnton.    About 
two  o'clock  on  the  following  Monday  morning,  the  levy  at 
the   suit  of  Smith,  by  virtue  of  die  warrants  procured  en 
Sunday,  was  made  upon  Pollard^s  effects,  by  a  clerk  of  the 
defendants,  to  whom   the  warrants  were  directed.    Previ- 
ously to  this,  all  Pollard'a  effects  had  been  taken  by  distress 
for  rent  in  arrear  to  his  landlord,  for  whom  the  defendants 
then  acted  as  attorneys.     About  four  o'clock  on  the  Monday 
morning,  Hawke  the  sheriff's  officer  went  to  Pollard^s  house 
with  the  execution  at  the  suit  of  Hutchinwn,  but  finding 
that  other  persons  were  in  possession  of  all  the  property 
V  under  the  landlord's  distress,  and  the  two  executions  at  the 
suit  of  Smith,  and  thinking  that  the  effects  would  not  be 
sufficient  to  satisfy  all  the  demands,  he  went  away.     The 
under  sheriff  having  discovered  for  the  first  time,  on  Jlfon- 
day  the  fil^t,  that  warrants  had  been  sent  to  the  defendants, 
at  the  suit  of  Smith,  infomiation  was  immediately  sent  to 
Hawke,  that  the  writ  at  the  suit  of  Hutchinson  having  been 
received  in  the  office  first,  must  be  satisfied  before  the  writs 
at  .the  siut  of  Smith,  and  a  like  intimation  was  at  the  same 
time  sent  to  the  defendants.     On  Tuesday,  the  22d,  Hawke 
went  to  Pollard's  and  demanded  possession  of  the  defendant's 
cleik,  who  was  then  in,  under  the  writs  at  the  suit  of  Smithy 
acquainting  him  of  the  mistake  which  had  been  made  in  th^ 
sheriff's  office  i  but  the  clerk  refused  to  give  possession. 


S4STSR  TKIUC,  THIRD  6SO.  IV.  900 

.On  flie  nine  day,  but  after  thetfeemand  of  poesession^  Pol^^       18SS. 
burtPa  effects  were  sold  under  the  directions  of  the  defendants 


produced  494/L  The  rent  in  arrear  was  402/.,  and  after 
pajiflg  that  sum  and  all  expences  incident  to  the  distress, 
there  remained  in  the  hands  of  the  defendants  a  larger  sum 
of  money  than  was  sufficient  to  satisfy  Huidnnton's  execv^ 
Cion,  but  not  nearly  sufficient  to  cover  Smith*s  demand.  A 
correspondence  then  took  place  between  die  under  sheriff 
and  die  defendants^  which  ended  in  the  latter  refusing  to  pi^ 
over  A»  balance  in  their  hands  after  satisfying  the  landlord's 
rent,  which  balance  the  under  sheriff  claimed  as  money  had 
and  received  to  the  sheriff^s  use.  In  Easter  Term,  the 
sheriff  being  ruled  to  return  the  writ  at  the  suit  of  HvJtchinr 
ton,  letumed  that  he  had  levied  77/.  upon  the  goods  of 
Pollard,  and  afterwards  paid  that  sum  to  Hutchinson* 
Tliere  are  no  bailiffs  regularly  bound  to  the  Sheriff  of  Comr 
wall  as  in  other  counties,  but  the  attorneys  who^practice  in 
that  county  send  for  their  wairaats  to.  the  Sheriff's  Office^ 
which  are  directed  to  persons  of  their  own  nomination, 
usually  their  clerks,  and  are  executed  by  themselves* 

The  question  for  the  opinion  of  the  Court  is,  whe- 
ther the  Sheriff  havmg  paid  over  the  sum  of  77/.  to 
Mr,  Hmtehmson,  by  virtue  of  the  writ  otfisri  facias  against 
Pollard'^  effects,  received  by  him  on  the  19th  of  Februartf^ 
is  entitled  to  recover  that  sum  from  the  defendants,  who 
received  it  from  the  actual  sale  of  Po/Zanf  s  effects,  made  by 
them  on  the  22d  by  virtue  of  the  writ  delivered  to  the 
sheriff  on  the  20th  at  the  suit  of  Smith,  die  defendants  hav^- 
ing  full  notice  of  the  priority  of  the  other  writ  before  they 
proceeded  to  the  sale  of  Pollard's  effects  in  the  way  before 
stated.  If  the  Court  should  be  of  opinion,  that  the  plain- 
tiff Ifi  entitled  to  recover,  the  verdict  ii  to  stand;  if  not,  % 
nonsuit  is  to  be  entered. 

Vol.  I.  3( 


lo8atisfythehndlord'sdistress,and&7ii^A'8  executions.  They  «< 


PavKTia. 
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1822.  Jdam,  for  the  plaintift    In  this  case  the  plaintiff  is 

'•^"^^"^^      clearly  entitled  to  judgment.    The  writ  at  Ae  suit  of  Hutch" 
«•  inson  had  priority  over  the  execution  at  the  suit  of  Smith, 

Paymtir.  ^j^  consequently,  if  PoBartTs  effects  were  more  than  suf- 
ficient to  satisfy  die  landlord's  distress,  the  sheriff  was  bound 
to  appropriate  the  surplus  to  the  writ  first  deliYered  to  him 
to  execute.  It  makes  no  difference  in  the  case,  that  the 
writs  at  the  suit^of  Smith  are  in  point  of  (act  first  executed. 
The  question  is,  which  has  the  priority  ;  that  which  is  de- 
livered first  to  the  sheriff  or  those  which  come  subsequendy, 
though  they  are  in  fact  executed  first  in  pomt  of  time. 
Clearly  the  first  writ  delivered  to  the  sheriff  has  priority,  and 
the  sheriff  is  bound  to  see  diat  it  is  first  satisfied.  For  die 
purpose  of  the  present  case  the  defendants  are  to  be  consi- 
dered as  the  sheriff  *s  agents,  and  having  received  money  to 
which  diey  have  no  tide,  diey  are  bound  to  account  for  it  in 
an  action  for  money  had  and  received.  The  sheriff  having 
been  ruled  to  make  a  return  to  Hulchim<m*s  writ,  and  having 
paid  the  debt,  which  by  law  he  was  compellable  to  pay, 
he  b  entided  to  recover  the  amount  of  it  from  the  de- 
fendants. 

The  Court  stopt  him,  and  called  upon 

Chitty,  tor  the  defendants.  This  action  cannot  be  sap- 
ported,  for  it  appears,  that  die  goods  of  Pollard  were  in  die 
custody  of  the  law  by  the  distress  for  the  landlord's  rent, 
before  the  execution  under  the  writs  of  ^.  fa.  at  die  suit  of 
Smith  came  in.  They  were  sold  for  an  object  different  from 
that  contemplated  by  the  parties  executing  the  writs  of 
fi.  fa.,  namely^  to  satisfy  the  rent,  and  when  the  rent  was 
satisfied  there  could  be  no  execution  upon  die  surplus.  The 
plaintiff  therefore,  cannot  make  what  was  done  by  the  au- 
thority of  the  defendantSi  his  act,  so  as  to  compel  them  to 
repay  this  money  in  an  action  for  money  had  and  received* 
for  the  sheriff  himself  had  no  power  to  make  a  levy  upon 
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die  surplus  after  paying  the  rent,  in  order  to  satisfy  the  first       1822. 
execution,  supposing  it  had  priority  to  those  at  the  suit  of      ^^^^"^ 
Smith.    There  are  decisions  nrhich  shew,  that  if  two  eze-  «• 

cutions  come  in  one  after  theother^  the  surplus,  after  satis-  '^^"'"** 
fybg  the  first,  cannot  be  taken  in  satisfaction  of  the  other. 
Fieldhouse  v.  Croft  (a),  and  Kmght  v.  Criddk  (6).  Upon 
this  principle^.the  sheriff  could  have  no  authority  to  appro- 
priate the  surplus  of  the  sale  after  the  rent  was  paid,  to  sa- 
tisfy the  first  execution  supposing  it  was  entitled  to  priority,  ' 
and,  consequently,  this  action  cannot  be  maintained. 

Abbott,  C.  J. — I  am  of  opinion^  that  judgment  must 
be  given  for  the  plaintiff  in  diis  case.  The  contest  is,  who 
shall  have  die  surplus  of  the  debtor's  effects  after  the  pay- 
ment of  the  rent  ?  1  am  of  opinion,  diat  it  must  be  appro- 
priated to  that  writ  which  is  first  lodged  vnth  the  sheriff  to 
execute,  inasmuch  as  it  has  the  priority  in  point  of  law.  . 
Tlie  debtor  had  more  than  enough  to  pay  the  rent,  and 
therefore  the  surplus  ought  to  have  been  appropriated  to 
the  first  writ.  Supposing  it  to  be  tine,  that  the  goods  are 
at  first  sold  for  another  object,  namely,  to  pay  the  rent,  still 
after  they  are  sold  for  that  purpose;  the  law  will  make  the 
division,  and  appropriate  what  is  due  for  the  rent,  and  then 
give  the  surplus  to  satisfy  the  writ  which  has  priority.  The 
execution  under  the  writs  at  the  suit  of  Smith  takes  place 
under  the  express  directions  of  the  defendants :  in  that  . 
point  of  view  the  defendants  are  to  be  considered  as  the 
agents  for  the  sheriff,  and  liable  to  account  to  him  m  an 
action  for  money  had  and  received  to  his  use.  They  are 
acting  under  his  warrant,  and  therefore,  what  they  do  must  , 
be  considered  as  done  on  his  accouut.  The  defendants  have 
notice  before  the  sale  takes  place,  of  the  priority  of  Hutch" 
insor$'B  execution.,  and  tlierefore,  they  acted  at  the  peril  of  . 
being  obliged  to  refund  the  proceeds,  which  by  law  I  think 

(«)  4  East,  610.  (6)  S  East,  48. 
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1832.       ^ejr  are  bound  to  do.    They  ought  to  have  wailed,  at  ail 

^]^^,       events,  until  dieitfofubry  before  they  sent  in  the  execo* 

*•  lions.    Instead  of  that,  they  are  sent  in  at  two  in  the  asom- 

ing,  and  when  the  officer  with  the  first  writ  comes  in  he 

finds  their  cleric  b  possession.    I  entertain  no  donbt  upon 

die  case. 

^  Batlby,  J. — I  am  of  opinion,  that  this  is  money  had 
and  recdved  by  the  defendants  as  agents  of  the  sheriff  to 
hb  use,  and  that  they  were  bound  to  pay  it  over  into  his 
hands,  b  order  that  he  might  dispose  of  it,  as  by  law  he 
oo^t,  b  Mtisfaction  of  tlie  execution  which  bad  piicmty. 
As  soon  as  ever  a  suffici^t  quantity  of  the  debtoi^s  goods 
are  sold  to  satisfy  the  rent,  the  remainder  become  liable  to 
satisfy  the  first  fi.  fa.;  and  the  defendants,  who  are  to  be 
considered  as  the  sheriff 's  i^nts  in  scllbg  thejrest,  after 
satisfybg  the  dbtress,  are  bound  to  appropriate  the  proceecb 
to  the  first  writ    This  is  not  a  divi^on  of  proceeds  by  the 
sheriff.    The  law  will  make  the  divisbn.    If  I  am  to  <fistrab 
a  man'^s  goods  for  100/.,  as  soon  as  I  selle  nou'gh  to  raise  the 
100/.  and  satisfy  all  the  expences,  my  right  to  sell  is  at  an 
end ;  and  then  llie  rest  of  die  goods  become  die  property  of 
the  origbal  owner;  but  if  there  is  an  execution  put  b  im- 
mediately afterwards  they  are  liable  to  be  seiseed  and  sold 
to  satisfy  it.    I  am  aware  of  the  cases  which  have  been 
cited,  but  diey  do  not  applf  here.    The  case  of  Huichitiwn 
V.  Jokn9on  (a),  seems  to  me  to  be  an  authority  which  ought 
to  govern  our  decision,  if  there  were  any  doubt  b  our  mbds. 
In  that  case  it  was  held,  that  where  two  writs  oi  fieri  facias 
agabst  die  same  defendant  are  delivered  to  a  sheriff  on  dif- 
ferent days,  and  no  sale  is  actually  made  of  the  defendant's 
goods,  the  first  execution  must  have  the  priority,  even  though 
the  seizure  was  first  made  under  the  subsequent  execudon. 
I  consider  the  seizure  made  by  the  defendants  as  a  seizure 

(«)  I  T.  R.  7^9. 
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for  the  bfn^  of  the  phdntiff,  and,  consequently^  diat  they        IMS. 

are  liable  to  refund  the  aiooey  of  which  they  have  possessed  ^sawlb 

themselves.  ^^J* 

HpLEOTD,  J.  concurred. 

Postea  to  the  plaintiflf  (a).  . 
{i)  Bestf  J.  was  absent  at  Chambers. 


The  King  v.  The  Inhabitants  of  Bright-  Aaurdajf, 

May  4. 
HELMSTONE. 


JBy  an  order  of  two  Justices,  John  York,  his  wile,  their  Panperto<dc 
three  ehildrea,  and  a  di3d  by  a  former  mariiage,  were  re-  oif^'ttAby, 
moved  team  the  paridi  of  Smarden,uk  Kent,  to  Ae  parish  ^^^^^^ 
ot  Brigkikdmtione,  in  Smgex.    Upon  appeal,  die  Sessions  ment,  and  did 
iconfiraied  the  order,  subject  to  the  opinion  of  the  Court  ^e^poueZ 
upon  the  foUowing  case  :-  ^^J^^  ^^^ 

paid  rant  from 

The  pauper  and  hb  wife  were. living  at  Smardm  till  the  wreemeat:— 
«Oth  of  Jlfoy,  1819,  on  which  day  they  set  OMt  for  Brigki*  ^^it^SSJ^T 

helmstone,  where  they  arrived  on  the  21st  of  that  month,  tjietaeiintil 

the  4th  JwUf 
Finding  a  houae  to  let  in  that  parish  which  was  undergoing  and, 


some  repair,  they  procured  die  key  from  the  next  house,  to  S^J^settiement 

^ich  they  were  referred  by  a  bill  in  the  window,  where  it  l^J^^^ 

was  .deposited  for  the  convetuedce  of  |he  workmen,  and  to  c.50,  which 

enable  any  person  who  wanted  the  house  to  view  it.    Hav<^  yd  jiOy,  al- 

ing  seen  the  house  they  returned  the  key,  and  the  next  day  ^f!^|^^' 

went  to  the  landlord,   when  the  following  agreement  in  sided  more 

ttaao  40  davsa 
writing  was  entered  mto,  and  afterwards  duly  executed  and 

slamped  :t-''  Brighton,  Mag  £lst^  1819.  Agreement  made 
and  entered  into  between  John  Chalcroft  on  the  one  part, 
and  John  York  on  the  other  part,  as  follows : — John  Chal- 
croft doth  agree  with  John  York  to  let  and  hire  him  the 
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1622*       house,  and  shop,  8cc.  called  the  Apotto  Gardens,  for  2Sf» 

^"^J^     />er  annum,  with  the  garden  gnxind  in  front  aa  &r  as  i€  be- 

V.  longs  or  extends  in  front  of  the  said  house.    And  the  said 

Xho 
Inhabitahts  John  York  to  pay  to  the  said  John  Chakrqfi  the  rent 

of  BRxoflTov.  quarterly,  and  to  be  m  possesion  fipom  the  date  hereof, 
May  9,1, 1819.  Aa  witness  our  hands^  &c."  As  the  house 
.•  was  undergoing  repair,  the  key  was  still  left  at  the  next 
house.  On  the  21st  and  22d  the  pauper  and  his  wife  slept 
at  the  house  of  a  friend  at  Brighthelmstone,  and  on  the  23d 
returned  to  Smarden  for  their  children  and  furniture,  where 
they  remained  till  the  3d  of  June.  On  that  day  they  again 
set  out  for  Brighthelmstone,  where  they  arrived  on  the  4tb# 
when  the  key  of  the  house  was  delivered  to  them  and  they 
went  in.  They  lived  in  the  house  till  the  87th  of  November 
following,  when  the  pauper  settled  for  the  rent  from  the 
21st  of  JUay  with  the  landlord's  agent,  and  gave  up  the  key. 
Ibe  statute  59  Geo.  3.  c.  50,  entitled  "  An  act  to  amend 
the  laws  respecting  the  settlement  of  the  poor,  so  fiir  as 
regards  renting  tenements/'  received  the  Royal  assent  on 
the  2d  of  JtUy,  ISIQ.  The  question  for  the  opinion  of  the 
Court  is,  whether  the  pauper  John  York  gained  any  set- 
tlement in  the  parish  of  Brighthelnutone,  by  renting  the 
tenement  in  question. 

Bolland,  in  support  of  the  order  of  Sessions.  At  Sessions 
there  were  two  questions  raised  in  this  case,  first,  whether 
the  residence  was  sufficient,  independently  of  the  terms  of  the 
agreemetit,  the  pauper  having  resided  forty  days  and*  mors 
after  the  4th  of  June,  when  his  family  came  to  Brighthdm- 
stone  finally ;  and  second,  whether  the  time  of  coming  to 
settle  was,  or  was  not,  to  be  calculated  from  the  2 1  st  of  May, 
1819*  the  day  of  the  date  of  the  agreement  ?  After  the  case 
of  Rex  V*  SL  Mary'k'bone  {a),  certainly  the  first  question 
is  not  now  arguable.    If,  however,  the  pauper  can  be  con* 

(a)  4  Barn<  Sc  Aid.  68U 
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aideied  as  having  come  to  settle  on  the  21  st  of  May,  iivhen        1822. 
he  agreed  for  the  house,  there  can  be  no  doubt  that  he  has       ^^ 
gained  a  settlement,  because  forty-two  days  will  then  have      *     «• 
elapsed  before  the  passing  of  59  Geo.  3.  c.  50. '  Certainly  iN9AjiiTAiiTt 
if  an  actual  residence  is  requisite,  such  a  consequence  will  ^^  Bbightor. 
not  follow.    But  it  is  not  necessary  that  the  pauper  should 
actually  reside,  if  it  appears  that  he  comes  with  an  inten- 
tion to  settle.    That  he  did  come  with  such  an  intention 
is  clearly  manifest  from  the  facts  of  the  case,  because  the 
agreement  is  executed  on  the  2l8t  of  May^  and  from  that 
time  the  pauper  becomes  liable  for  rent,  and  in  fact  paid  .  i 

rent  from  that  day.  It  is  enough  if  the  pauper  dwells 
where  a  part  of  the  tenement  lies,  as  was  holden  in  Rex 
V.  Tretwell  (a).  Nor  need  he  reside  upon  any  part  of  what 
he  takes.  Rex  v.  Lland'oerras  (A).  In  this  case  there  is  no 
doubt  that  the  pauper  was  the  tenant  of  the  premises  from 
the  date  of  the  agreement,  and  he  had  a  right  to  remain 
in  ^  them  if  he  thought  proper,  and  the  reason  why  he  did 
not  was,  that  the  house  was  under  repair.  If  he  is  vir* 
tually  resident  that  is  sufficient  to  satisfy  the  requbites  of 
die  statute,  and  absence  for  a  temporary  purpose  will  not 
vitiate  the  settlement. 

Berens,  contri,  was  stopt  by  the  Court. 

Abbott,  C.  J. — It  is  quite  manifest  that  the  residence 
did  not  begin  until  the  4th  of  June,  and,  consequently,  there 
cannot  have  been  a  residence  of  forty  days.  The  order, 
therefore,  must  be  quashed.  The  question  arising  upon 
die  59  Geo.  3,  is  set  at  rest  by  The  King  v.  Si.  Mary-te- 
bone,  decided  lately  by  this  Court,  and  it  is  unnecessary 
therefore,  now  to  consider  it 

Per  Curiam, 

Order  quashed. 

Co)  7  T.  R.  197.    9  Bott  149. 
(^)Bvr.S.  C.&7S.    sBott.  ISS. 
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«*»*».  The  Kiifo  V.  William  Clabk. 

Jnoy  4. 


fa«^^G«o!l     Indictment  against  the  defendant  for  refiiaing  to 
c.  51. 8.  ly  ex*   obey  a  warrant  directed  to  him  l>y  county  Justices  for  col- 
situate  within    lecting  and  levying  an  assessment  towards  the  county  rate  of 
IrancliUesluiT-  Somersetshire,  upon  the  parish  of  St.  James,  within  die 
jSidiSS"*^  Uberties  of  the  city  of  Bath,  of  which  parish  the  defendant 
from  eontii>     Was  a  constable.    At  the  trial  before  Holroyd,  3.  at  the  last 
coimtynite,     Dorsetshire  Assizes,  a  verdict  was  found  for  the  Crown^ 
SS^^Sdi  •^^aect  to  the  opinion  of  the  Court  upon  a  special  case, 
liafeajnris- 
^UctioD  leiNi* 
nttt  from,  and      The  question  for  the  opinion  of  the  Court  was,  whedier 

wiO^tbHaris*  ^^  ^^^^  of  Bath  did  or  did  not  come  witliin  the  proviso  of 

diction  of  die    ^e  general  county  rate  act,  55  Geo.  3.  c.  51,  as  bein|  a 

tlce»«There-  liberty  or  franchise  hamng  a  separate  jurisdiction  of  its  own, 

Baihf  Inwmdi  ^^  thereby  exempting  it  from  the  payment  of  the  general 

2w  S^^     county  rate  of  Somersetshire. 

ratejnrisdio- 
tion  for  some 
porpoMt  bat         Adam,  for  the  prosecution.    The  question  in  this  case  is, 

who  commit      whether  the  city  of  Bath  is,  with  reference  to  .the  subject* 
«Mm^'i»oir      ^^^^'^^  ^f  ^8  ^ct  of  parliament,  to  be  considered  a  liberty 
f»r  tnal,  at       or  franchise  having  a  separate  jurisdiction.    By  '*  sqiarate 
and  theraby      jurisdiction**  the  legislature  clearly  mean  a  jurisdiction  se- 
coomy^iTrot    P^^^tely,  distinctly,  and  exclusively  of  the  county  Magis- 
fimnchSe^hnv-  ^^^*    Unless,  therefore,  the  city  of  Bath  has  an  exclusive 
ing  a  separate  jurisdiction  to  that  extent,   the  judgment  in  this  case  must 
andyconse'^'      ^^  ^exk  for  the  Crown.    It  is  a  cardinal  point  in  the  con- 
S^te'^i  ^e      sideration  of  such  questions  as    these,  that  nothing  but 
So^f^eruiMrt     express  words  can  oust  the  jurisdiction  of  the  county  Ma- 
gistrates.   Tliis  was  said  by  Lord  Kenyon,  with  the  con 
currence  of  the  rest  of  the  Court,  in  Blankley  v.  fVinstan- 
ley  (a)4    Then,  whether  this  be  an  exclusive  jurisdiction, 
must  depend  upon  the  provisions  of  the  charter  of  Eliza 

(a)  3T.  R.  2S6. 
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teti,  gnmled  to  the  city  in  1590.  It  is  true  that  charter  1022/ 
ecwtains  a  He  iniromiitani  clause  as  to  the  jurisdiction  of  ^^^^^^ 
Ae  county  Magistrates,  but  the  prohibitioa  is  only  partial  «. 

and  limited.  By  that  charter  it  ^>pean,  that  the  city  ^^"^ 
Jnsdces  have  only  a  power  to  try  particular  offences,  to 
which  done  ^  ne  iniramUtani  claose  refers.  Thejuris** 
diction  of  the  city  Justices  is  limited  io  trespasses,  extor* 
tions,  and  offences  of  that  description.  They  have  no  ju« 
risdiction  over  felonies,  or  any  other  offences  higher  tfian 
misdemeanors,  and  it  is  to  these  offences  only  that  die  ne 
tntromiitafii  clause  applies.  Even  with  respect  to  die 
power  of  holding  Quarter  Sessions,  that  power  is  given  only 
by  implication.  In  general,  where  quarter  sessions  are 
hdden  in  towns  corporate,  the  charter  in  express  terms 
gives  the  power  to  hold  sessions  and  to  try  felonies  and  pap* 
tkidar  offences.  James  v.  Green  (a).  Weatherhead  v. 
Drewryib),  and  BfHes  v.  Wifistanley{c).  In  all  these  cases 
there  is  a  power  expressly  given  to  hold  Quarter  Sessionsi 
and  to  try  felonies  and  odier  offences.  Now  it  cannot  be 
contended,  Aat  thd  word  **  trespasses'*  will  include  felonies 
and  other  offences  of  that  description.  For  this  purpose, 
therefore,  the  corporation  of  Bath  have  not  an  exclusive 
jurisdiction.  On  the  contrary,  the  practice  is  to  commit 
persons  charged  with  felony  to  the  county  gaol,  and  the 
expences  incident  to  die  trial  of  such  offenders,  and  the- 
expences  of  their  mamtenance  are  paid  out  of  the  county 
rates.  A  great  portion  of  the  offenders  of  that  description 
who  are  tried  at  the  assizes,  are  committed  from  the  city  of 
Bath*  Can  it  be  said  dien,  that  the  magistrates  of  that 
city  have  a  separate  jurisdiction  so  as  to  exempt  them 
from  the  liability  to  share  the  burthen  to  which  their  city 
so  materially  contributes  i 

The  Court  called  upon 

Gaseiee,  for  the  defendant,  who  contended,  that  in  order 

(«)  6  T.  R.  228.  (h)  11  East,  168.  (c)  4  M.  &  S.  4S9. 
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ia93«        to  satisfy  the  words  bf  the  proviso  of  55  Qto.  3.  c.  51,  it 
was  not  necessary  that  the  Justices  of  Bath  should  have 
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«^  ^  such  an  eiclusive  jurisdiction  as  that  contended  for  on  the 
other  side.  It.  is  suflicient  if  they  have  a  separate  juris* 
diction  to  a  certain  extent,  with  which  the  county  Justices 
cannot  interfere.  There  may  be  some  particular  offences 
which  the  Justices  of  Bath  cannot  try,  but  still  that  does 
not  destroy  the  notion  of  a  separate  jurisdiction.  There 
are  many  corporate  towns,  as  Derby,  Noitif^ham,  and 
others,  which  have  separate  jurisdictions,  but  have  not  the 
power  of  trying  certain  offences.  Here  the  Justices  have 
a  separate  jurisdiction  in  the  preservation  of  the  peace  of 
the  city,  and  they  can  do  all  that  can  be  done  qu&  Justices 
of  the  Peace.  The  Justices  of  the  Peace,  qu&  Justices,  do 
not  try  murders  or  felonies ;  it  is  no  part  of  their  duty  to 
try  such  offences ;  they  .can  only  be  tried  by '  a  Court  of 
Oyer  and  Terminer,  In  this  case  the  Justices  have  a  power 
to  commit  to  the  county  gaol,  and  so  far  as  the  examination 
of  the  offenders  goes,  before  commitment,  they  have  an 
exclusive  jurisdiction,  but  it  is  not  necessary  to  the  exdu-* 
siveness  of  their  jurisdiction  that  they  should  have  a  power 
of  hearing  and  det^mining.  The  city  of  Bath  has  a  gaol 
of  its  own,  the  charter  contains  non^iniromitiatU  clauses  as  to 
the  county  Justices,  the  county  Sheriff,  and  the  Coroner,  and 
in  all  respects  so  far  as  the  local  jurisdiction  extends,  it  i& 
exclusive.  In  the  city  also,  rates  are  maide  similar  to  county 
rates,  for  the  purpose  of  paying  such  expences  as  are  in- 
cident to  its  local  jurisdiction,  in  conveying  prisoners  to  the, 
county  gaol,  &c.  It  may  be  true,  that  the  city  is  not  liable 
to  contribute  or  raise  within  itself  a  rate  for  all  the  pur-, 
poses  for  which  a  county  rate  is  raised,  as,  for  instance,  the 
e;Kpence  of  prosecuting  felons,  but  still  by  the  58  Geo*  3. 
c.  70,  provision  is  made,  by  which  a  power  is  given  to  the 
Justices  of  assize,  to  make  an  order  upon  the  parish  officers 
to  pay- the  expences  of  the  prosecutions  arising  within  the 
city,    llierefore  for  this  purpose  there  can  be  no  occasion 
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for  the  interference  of  the  county  Justices  to  make  a  rate  1822. 
in  respect  of  such  ezpences.  But  the  24th.  section  of 
55  Geo.  3.  c.  51,  expressly  comprehends  places  that  have 
commissions  of  the  peace  within  themselves^  and  gives  the 
Justices  of  such  places  the  same  powers  as  are  given  to 
die  county  Justices.  The  distinction  here  is^  that  the  city 
Justices  may  go  to  the  county  Justices,  but  the  latter  cannot 
go  to  the  former,  and  cannot  interfere  with  their  jurisdiction. 
The  case  of  Talbot  v.  Hubble  (a)  shews,  that  where  a  city 
has  Justices  with  an  exclusive  clause,  the  Justices  of  the 
county  cannot  act  in  matters  of  excise.  Upon  the  general 
principle^  as  the  city  of  Baih  has  a  separate  commission  of 
the  peace,  applicable  to  all  the  ordinary  business  and 
power  of  a  Justice,  this  case  comes  within  the  spirit  and 
meaning  of  the  proviso  of  the  act,  although  there  may  be 
an  apparent  want  of  complete  jurisdiction  over  some  par- 
ticular offences. 

'    Adam,  in  reply,  was  stopt  by  the  Court. 

Abbott,  C.  J. — ^I  am  of  opinion  that  the  city  of  Bath 
is  liable  to  the  county  rate  of  Somersetshire.  It  is  not  ne- 
cessary m  this  c^be  to  decide  whether  the  rate  is  to  be  ex- 
tended to  all  purposes  for  which  a  county  rate  may  be  made. 
For  what  particular  purposes  this  rate  is  made  we  are  not 
informed.  If  it  shall  turn  out  upon  more  accurate  inquiry 
that  the  city  of  Bath  is  not  liable  to  the  expences  to  which 
this  particular  rate  is  applicable,  it  will  be  very  easy  to 
accommodate  tiie  rate  so  as  to  have  it  confined  to  the  par- 
ticular purpose  for  which  the  city  is  liable  to  contribute. 
The  question  depends  upon  the  construction  of  the  55  Geo,  3. 
c.  51.  By  that  act  the  county  Justices  are  required  ''  to' 
assess  and  tax  every  parish,  township,  and  other  place,  whe- 
ther parochial  or  extra  parochial,  within  the  respective 

(«)  3  Strange,  li54* 
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1833^       limits  of  their  conimiwioDs/'    It  is  clear,  tbereforc^  tiial 

>^»^      thus  far  the  city  of  Bath  U  within  the  linuU  of  the  conmiift- 

V,         sion  of  the  countj  Justices.    Tliere  is^  however^  a  pnmso 

^^^      which  says,  "that  this  act  shall  not  extend  to  ^ve  any 

jurisdiction  to  the  Justices  of  the  Peace  gf  the  said  several 

counties  over  any  places,  situate  within  the  limits  of  a$iy 

liberties  or  franchise  having  a  separate  Jurisdiction.''    The 

first  question  therefore  is,  whether  the  city  of  Bath  is  a 

liberty  or  franchise,  having  a  separate  jurisdiction?"    Tbit 

leads  to  the  consideration  of  what  is  the  meaoing  of ''  having 

a  separate  jurisdiction,"  according  to  the  language  of  "this 

statute. — I  am  of  opinion  that  these  wonb^  "  baviqg  a 

separate  jurisdiction,"  mean  a  separate  jurisdiction^  co-exteiH 

•ive  with  that  which  tlie  county  Justices  have.    Now,  it 

is  quite  clear  that  the  Justices  of  the  city  of  Bath  have  not 

a  separate  jurisdiction  co-extensive  with  that  of  the  Justices 

of  die  county  of  Somersd;  for  by  the  terms  of  their  diar* 

ter  their  jurisdiction,  as  to  the  punishment  of  offences,  is 

confined  to  trespasses  and  other  offences  of  that  pature. 

ITieir  separate  jurisdiction  therefore  not  being  co-extensive 

with  that  of  the  county  Magistrates,  I  am  of  opinion  that 

it  is  not  a  separate  jurisdiction  within  the  meaning  of  &i$ 

act.     But,  however,  the  act  does  not  stop  here.    It  wo|iU4 

not  be  sufficient  to  say  that  the  place  was  within  the  limits 

of  a  liberty  or  franchise,  having  a  separate  jurisdiction;  bu^ 

something  else  follows,  which  is  to  be  connected  with  that, 

namely,  that  the  words  "  liberties  or  franchises,  havii^  a  aer 

parate  jurisdiction,"  apply  to  places  '*  wjiich,  before  tb^ 

passing  of  the  act,  were  subject  to  rates  in  the  mature  of 

county  rates,  imposed  and  assessed  by  the  Justices  of  tb^ 

Peace  for  such  liberties  or  franchises,  or  which  were  e^- 

empt  from  the  rates  of  the  county  ui  which  they  lie,  either 

in  die  whole  or  in  part."    Now,  clearly  tjiis  parish  was  not 

subject  to  any  rate,  in  the  nature  of  a  county  rate^  impost 

o^;  assessed   by  the  Justices   of  Bath;  nor  was   it  exempt 

either  m  vvliole  or  in  part  from  the  county  rates.     I  do  not 


BA9TBR  TBRK,   THIRD   GBO.  IV.  Sftl 

find  tny  facts  stated  in  this  special  case  oa  nvhich  I  can  say       18M. 
tkart  die  dty  of  Baih  is  exclusively  exempt  from  the  county      ^"^^^^ 
ntes.    1  can  find  nodiing  which  authorizes  me  m  saying  •• 

Ifaat  it  is  so  exempt.  Looking  to  the  whole  of  thu  proviso, 
it  appears  to  me  that  the  city  of  Bath  is  not  withm  eidier 
cf  die  exceptions  dierein  mentioned.  Our  attention  is 
cdled  to  the  d4th  seetioni  but  it  teally  does  not  seem  to 
me  diat  that  section  makes  any  diflFerence  in  the  case^  be- 
cause that  section  applies  only  to  those  places  which  are 
wkliiD  the  proviso  of  the  first  section,  as  it  only  gives  die 
Justices  of  die  franchise  a  power  of  making  a  rate  within 
their  own  jurisdiction.  That  is  really  the  whole  effect  of 
dmt  dauee.  On  die  short  ground  that  I  have  mentioned, 
I  am  clearly  of  opinion  that  the  verdict  for  the  Crown  must 
stand. 

Batlet,  J. — I  am  of  the  same  opmion.  A  county  rate 
is  raised  for  many  different  purposes ;  and  the  object  of  the 
55  Geo.  3.  viras  to  establish  a  fair  and  equal  rate  throughout 
die  kingdom.  Such  a  construction  therefore  ought  to  be 
put  upon  the  act  as  will  make  aD  persons  contributory  to 
die  county  rate,  who  throw  any  expence  upon  the  county. 
Upon  this  principle  I  think  the  city  of  Bath  ought  to  con- 
tribute to  the  county  rate,  if  circumstances  arising  within 
diat  dty  have  the  effiect  of  exhausting  a  part  of  diose  funds 
to  which  the  county  rate  is  to  be  applied.  One  of  the  pur- 
poses to  which  the  county  mte  is  to  be  applied^  is  the 
maintenance  of  felons  in  the  county  gaol.  It  is  admitted 
that  persons  who  have  committed  felonies  within  the  city  of 
Bath  are  sent  to  the  county  gaol ;  consequently  the  expence 
of  their  maintenmce  is  thrown  upon  the  coimty.  To  re- 
medy this  inconvenience  m  this  and  like  cases,  the  statute 
55  Geo.  3.  was  passed.  Justice  requires  that  the  expence 
of  maintaining  the  felons  in  gaol  should  be  borne  by  those 
who  send  them.  The  city  of  Bath,  for  this  reason,  ought 
to  contribute  to  the  county  rate  for  the  expence  of  its  fe- 
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1822.       Ions ;  and  we  ought  to  put  such  a  construction  upon  ffao 
]gl^      act  as  will  make  them  liable  to  contribution.    Bj  the  stat* 
^'  IS  Geo.  3.  c.  18|  places  which  derive  partial  benefit  from 

the  county  rate,  are  only  partially  liable  to  contribute  to- 
"wards  it,  and  dien  the  Justices  are  to  ascertain  the  quantum 
of  burthen  which  they  are  to  bear.  In  this  case  the  act  of 
parliament  provides  generally  that  there  shall  be  a  fair  and 
equal  rate ;  and  it  empowers  the  Justices  to  assess  and  tax 
'  every  parish,  township,  and  odier  place,  whether  parochial 
or  extra  parochial,  within  the  respective  limits  of  their 
commbsions,  according  to  a  certain  pound  rate.  The  com- 
mbsions  of  the  Justices  of  the  coUnty  of  Somenet  arepnW 
facie  co-extensive  with  the  commissions  of  the  Justices  of 
the  city  of  Bath;  and  if  they  are  excluded  from  the  dty, 
that  exclusion  applies  to  a  limited  purpose  only.  Their 
authority  extends  to  that  place,  except  where  it  is  apressly 
excluded.  There  can  be  no  doubt  that  with  reference  to 
felonies  committed  within  the  city  of  JSolA  and  its  limits 
the  county  Justices  have  a  jurisdiction.  Then  there  comes 
the  proviso  in  the  statute ;  and  it  is  upon  the  words  of  that 
proviso  that  the  construction  is  to  be  put,  which  is  to  say, 
that  their  jurisdiction  shall  not  extend  to  places  situated 
within  the  limits  of  liberties  or  franchises  having  a  separate 
jurisdiction.  According  to  that,  places  having  a  separate 
jurisdiction  are  not  to  be  subjected  to  rates,  in  the  nature  of 
a  county  rate,  imposed  and  assessed  by  the  Justices  of  the 
county.  What  is  the  meaning  of  the  words  ''  sepaiate 
jurisdiction  ?"  The  fair  meaning  is,  a  separate  jurisdiction, 
co-extensive  with  all  the  purposes  for  which  county  rates 
are  to  be  applied.  As  far  as  county  rates  are  to  be 
applied  to  the  prosecution  of  crimmals,  a  separate  jurisdic- 
tion would  have  reference  to  such  an  object.  But  that  is 
not  the  case  with  the  city  of  Bath.  The  city  Justices  have 
a  separate  jurisdiction  over  offences  of  one  description,  but 
not  of  another;  and  therefore  it  seems  tome,  that  for  the 
expences  thrown  upon  the  county  with  reference  to  offences 
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of  the  latter  description^  for  which  the  charter  of  the  city        1822: 
provides  no  jurisdiction^  they  are  liable  to  contribute  to  the     •  ^"^^ 
county  rate.    I  do  not  think  that  they  are  at  all  exempted  «. 

by  the  58  Geo.  S.  c.  70,  to  which  reference  has  been  made. 
We  are  to  construe  the  55  Geo.  3.  according  to  the  construc- 
tion which  ought  to  have  been  put  upon  it  at  the  time  that 
act  passed,  and  I  think  the  construction  we  are  now  putting 
upon  it  is  most  reasonable,  and  one  which  ought  to  }iave' 
.been  put  upon  it  at  that  time.  The  58  Geo.  3.  only  recites, 
that  doubts  and  difficulties  may  arise.  It  does  not  give  any 
legislative  exposition  as  to  the  construction  to  be  put  on 
the  55  Geo.  3 ;  and  the  former  would  not  be  co-extensive 
with  that  construction  which  the  latter  reqidres,  because  the 
68  Geo.  3.  only  provides  for  the  expences  of  the  prosecution 
of  felons,  but  does  not  provide  for  the  expence  of  thw 
maiutenance;  so  that  as  to  that  object  there  would  be  no 
relief  against  the  city  of  BiiA.  It  therefore  seems  to  me, 
that  the  fair  construcdon  of  this  act  of  the  55  Geo.  3.  is  to 
make  every  place  within  the  county,  contributing  to  the 
county  expence,  liable  to  contribute  to  the  county  rate. 
Justices  may  have  a  separate  jurisdiction  as  to  some  pur* 
poses;  but  if  their  jurisdiction  does  not  extend  to  all  the  ^ 

purposes  for  which  the  county  Magistrates  have  jurisdiction, 
they  must  contribute  their  portion  to  the  county  rates. 

HoLROYB,  J. — I  am  also  of  opinion  that  the  city  of 
Bath  is  liable  to  contribute  to  the  county  rate.  In  order 
to  bring  it  within  the  exemption  in  the  proviso,  it  must 
have  a  separate  jurisdiction.  The  words  ''  having  a  sepa- 
rate jurisdiction"  must  mean  a  jurisdiction  separate  and 
co-extensive  with  the  commissions  for  the  county. 

Postea  to  the  prosecutors  (a), 
(a)  Bnt,  J.  WM  absent. 
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*^*|'  ^  purfe  Church  and  Others. 

The  notarial     JtiOTCH  httviog  obtabed  a  rule,  calling  iqMm  an  attorney 

^SS^M^^  of  this  Court  to  shew  cauae  why  he  should  not  deliver  \m 

by  tiie  BrUith  bill  of  costs  and  dMbursements  to  a  client  in  a  sint  in  the 

consiil*  whoic 

hand-writing    Admiralty  Courts  which  he  had  been  retttned  to  prosecula, 

^^xeeotion    *^  '^'^7  ^^  shodd  not  pay  over  certain  monies  allq^  lb 

of  a  powerof  Jiave  been  reeofered  in  the  suit  to  a  person  empowered  lo 
attoiHey,  exo-  .  ^    . .      ,. 

cnted  in  Ame-  receive  the  same,  by  his  client, 

rica  to  a  pirfMi 
inlionrfoK,  to 

S5S*  foTtST      Copley,  S.  G.  objected  that  the  application  could  not  be 

pai^  abroad,  entertained  until  then  was  legal  evidence  before  die  Court 
u  not  eTidencA     1.11  »         ^    t  *     »        ^    •  1 

in  a  court  of    of  the  due  execution  of  the  authon^  of  me  parties  appl]^ 

cxeratimTof^^  ing  to  receive  the  money  in  question.  The  parties  at  whose 
th^JjMjJnment,  instance  this  application  was  made  were  American  subjects; 
affidavit  of  the  aod  it  was  alleged  that  a  power  of  attorney  had  been  sent 
witneM.  ^^^r  ^i^  America  to  their  agents  here,  empowering  llieiki 

to  act  on  their  behalf  in  receiving  the  money.  The  olgection 
was,  that  this  instniment  was  not  duly  authenticated,  inas- 
much as  there  was  no  affidavit  of  the  subscribing  witness 
before  the  Court  to  prove  its  validity.  It  was  true  that 
there  was  the  certificate  of  a  pjublic  notary  in  A$nerica  of 
the  power  of  attorney  having  been  executed  before  him» 
and  the  attestation  of  the  Vice  Consul  to  the  notaiys  hand- 
writing, whose  hand-writing  was  also  verified ;  but  that  was 
not  sufficient  in  a  court  of  law.  In  the  absence,  therefore, 
of  due  proof  of  the  execution  of  the  instniment,  the  Court 
could  not  act  upon  the  supposition  that  the  instniment  vras 
genuine,  for  it  mig^t  happen  that  the  attorney  would  have 
to  pay  the  money  twice  over. 

Rotch  and  Pattesan,  contri,  insisted,  that  the  certificate 
of  the  notary,  with  the  seal  annexed,  verified  by  the  signa- 
ture of  die  consid,  whose  hand-writing  was  ^so  identified^ 
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Vf$B  sufficient  to  autfaendckte  the  instrument  without  the 
affiduvit  of  the  fubwiibing  witness;  but 

Per  Curiam. — Probably  in  a  court  of  civil    law  the 

notarial  certificate  would  be  sufficient,  but  in  a  oourt  of 

common  law,  we  can  only  act  upon  the  affidavit  of  the 

subscribbg  witness,   verifying    the  due  execution  of   the 

parties   giving  the  povv;er  of  attorney.    We  know  no  in-« 

stance  in  which  the  Court  have  dispensed  with  such  evi-. 

dence  of  the  execution  of  such  an  instrument.    In  fact, 

there  is  no  evidence  before  the  Court  that  the  power  of 

attorney  has  been  duly  executed. 

Rule  dischaiged  (a). 

(«)Vldeir«Uroiiv.C<MMnb«»  3Tanntl6«.  ifaoik  It  Mod.  S45.  tRol.  * 
Rep.  546.    10  Mod.  66.    Peake's  Et.  4th  ed.  80.     Bayl.  on  3iUs,  226 1 
and  CAetmer  v.  Noffei,  4  Campb.  129. 
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Ex  p^rie 
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'The  Kino  v.  The  Justices  of  Cambriooeshibb.         ^'mov^ 

XjOOPEH  moved  for  a  rule  to  shew  cause  why  a  manr  Defendant 
ifamiis  shoulcl  not  issue  to  the  Justice^  at  Sessions^  com-  conTicted^of 
mangling  them  to  enter  continuances  and  receive  evidence  fjJ'^'^JJiSSSe 
in  support  of  an  appeal  against  the  conviction  of  one  gate  without 
Benjamin  Dennis,  for  fortibly  passing  without  paying  toll  Sbe  Scions, 
diraiugh  a  turnpike  gate,  erected  on  the  road  leading  from  f°c?S*evt.'** 
Ely  to  Soham,  in  the  county  of  Cambridge,  by  virtue  of  a  dence  to  shew 
local  act  of  parliament ;  and  why  another  mandamus  should  had  been  un- 
not  issue  to  the  same  Justices,  commanding  them  to  receive  ^^  anltfiU^  * 
Ae  complaint  of  die  said  Benjamin  Dennis,  agamst  the  ^^^^^^ 
trustees  of  tbe  said  road,  for  having  wrongfully  erected  the  comnel  the 
turnpike  gat9  in  question,  without  any  authority  under  the  receive  snch 

act  of  parliament  passed  for  making  the  said  road.     It  admUwibiiity 

of  it  being  ez- 
closivelv  a  qvestion  for  thejusttce«:  and  the  Coart  also  refused  to  issoe  a  mmdamu» 
to  the  Sessions  to  hear  an  original  complaint,  touching  the  conduct  of  the  trustees  in  the 
erection  of  the  gate  after  a  lapse  of  twenty-six  years,  from  the  time  when  it  was  erectei^ 
leaving  the  party  to  proceed  by  indictment  for  the  nuisance,  or  by  an  action  of  trespass 
if  his  passage  was  obstructed. 

TOL.  I.  Y 
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appeared  that  DmniM  had    been  convicted  in  December, 
\S2\,  of  forcibly  passing  through  the  gate  in  question,  aiid 
«r         upon  appealing  to  the  Sessions  against  the  conviction,  ifo 
Cambbidgb*   offered  to  prove  m  justification  of  the  act,  that  the.  gate 
iBiai.        had  b^en  wrongfully  erected  under  the  statute  13  Geo.  3- 
c.  84.  s.  5,  passed  for  making  the  road  in  question,  inas-^  ' 
much  as  the  gate  was  erected  without  the  concurrence  of 
the  requisite  number  of  trustees  therein  mentioned.    Hie 
5th  section  of  that  statute  required,  that  seven  trustees  of 
the   district  should  concur  in  erecting  the  gate,  whereas 
only  six  were  parties  to  the  act,  and  one  of  those  six  had 
been  appointed   to   another  trusty  and  had  no  authority 
whatever  to   take  part  in  the  proceeding.    The  Justices, 
however,  thought  such  evidence  inadmissible,  and  confirmed 
the  conviction.    The  appellant  tlien  proposed  to  institute 
an  origind  complaint  ^against  the  trustees  for  the 'alleged 
wrongful  act  in  erecting  the  gate  without  authority,  but  the 
act  complained  of  having  taken  place  twenty-six  years  since, 
the  Sessions  thought  they  had  no  jurisdiction,  and  therefore 
refused  to  hear  the  complaint  at  that  time*  but  respited  it 
to  the  last  Easter  Sessions,  and  then  discharged  it  for  want 
of  jurisdiction.      It  was  now  contended,  that  the  evidence 
rejected  upon  the  appeal,  was  perfectly  admissible  upon 
the. issue  then  before  the  Sessions,   because  if  the  gate  bad 
been  wrongfully  erected,  no  offence  was  committed  in  pass- 
ing through  without  paying  toll,  and  therefore  the  man* 
damuM  ought  to  go  to  compel  the  Justices  to  receive  it.     As 
to  the  other  application,  the  lateness  of  the  complaint  was 
BO  objection,  because  no  length  of  time  could  sanction  a 
public  nuisance.     In  point  of  fact,  the  illegality  of  the  act 
in  erecting  the  gate  had  not  been  discovered  until  recently, 
and  therefore  the   complainant  could   not   be   precluded 
by  the    maxim,  vigilantibiu  non  dormientibw  iervU    Us. 
The  Sessions  therefore  ought  to  have  entertained  this  com** 
plaint. 
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Per  Curiam. — ^There  is  no  foundation  for  either  of  the  1822, 
mpplicatioAs  made  in  this  case.  With  respect  to  the  motion  ^'^^'^^ 
lor  a  mandamus  to  receive  evidence  upon  the  appeal,  there  .  «. 
seem  to  be  two  answers  to  it,  first,  that  the  Sessions  are  CAMBHrnai-' 
to  judge  what  is  or  is  not  admissible  evidence,  generally,  toiai. 
and  we  cannot  interfere  with  their  judgment  in  that  respect; 
and  second,  (which  is  the  more  substantial  answer,)  that  we 
are  not  aware  of  any  instance  in  which  this  court  has  in- 
terfered by  mandamus  where  the  Sessions  have  heard  the 
appeal,  because  they  have  not  received  all  the  evidence 
which  the  party  thinks  ougl^t  to  have  been  received.  The 
Court  of  Quarter  Sessions  are  atone  competent  to  exercise 
their  judgment  as  to  what  witnesses  are  admissible,  and 
what  evidence  is  to  be  received,  and  if  this  Court  were  to 
interpose  and  grant  a  mandamus  to  them,  because  they  have 
admitted  an  interested  witness,  or  have  rejected  a  witness 
not  interested,  we  should  be  going  much  further  than  we 
have  hitherto  gone  on  any  former  occasion.  In  one  or  two  « 
instances  applications  of  this  description  have  been  made, 
but  the  Court  have  said  they  could  not  properly  grant  a 
mandamus  where  the  ihatter  has  been  heard,  and  where  the 
Justices  have  exercised  their  discretion  as  to  the  evidence 
received.  As  to  the  application  for  a  mandamus  to  hear 
the  complaint  against  the  erection  of  the  gate  in  <)uestion, 
as  being  contrary  to  IS  Geo,  S.  c.  84.  s.  5,  it  seems  to  us, 
Aat  that  clause  does  not  apply  to  the  subject,  and  if  it  did, 
we  are  of  opinion,  that  we  ought  not,  in  the  exercise  of 
Aat  sound  discretion  which  influences  the  Court  on  such 
occasions,  to  grant  a  mandamus  to  hear  a  complaint  in  this 
summary  way.  A  mandamus  is  generally  granted  where 
there  is  no  other  remedy  open  to  the  party  complaining,  but 
beyond  all  question  there  are  other  remedies  in  this  in- 
stance. If  the  gate  ia  question  has  been  wrongfully 
erected,  it  is  a  nuisance  on  the  highway,  and  may  be 
removed  as  such  by  indictment;  but  the  more  adequate  and 
proper  mode  is  to  bring  an  action  of  trespass  if  the  party  is 
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forced  to  pay  the  toll,  and  then  the  validity  of  the  proceed- 
ing in  erecting  the  gate  may  be  fairly  brought  in  queitioo* 
But  the  complaint  in  thb  case  comes  so  very  late,  that  on 
that  ground  alone  we  ought  not  to  interfere  in  a  summaiy 
way  by  mandamus,  and  we  feel  the  less  reluctance  in  refus- 
ing the  rule^  because  the  party  has  other  remedies  open 
to  him. 

Rule  refused  (a). 

(«)  Ahhott^  C.  J.  was  gone  to  OuUdkaU. 


Defendant 
haTing  ezecnt- 
cd  a  bond  de- 
scribing him- 
self as  T.  B,f 
of  C,  in  the 
county  of  iST.. 
Esq.    Held, 
on  judgment 
of  outlawry 
and  error  as- 
signed there* 
on^  that  by  his 
OMm  descrip- 
tion of  himselfy 
1m  was  estop- 
ped from  say- 
ing that  he  was 
not  properly 
described  in 
the  writ,  "^ 

nrplaee/'wiUk'- 
la  the  words 
of  the  statnte 
of  Additions, 
1  Hen.  5.  c.  5. 


BoNNBR  f^.  Wilkinson,  Executor,  in  Error. 

WW  RIT  of  error  from  the  Common  Pleai,  upon  a  judg^ 
ment  of  outlawry  agunst  the  plaintiff  in  error;  who  was 
sued  in  that  court,  and  judgment  given  against  him  upon 
a  bond,  by  the  name  of  "  Thomas  Bonner,  late  of  CalleHon, 
**  in  the  county  of  Northumberland,  Esq.''  The  errors 
assigned  were,  first,  Hiat  the  said  plaintiff  was  not  before 
or  at  the  time  of  issuing  the  original  writ  of,  or  conversant 
in,  Callerton;  second.  That  there  was  not  before,  or  at 
the  time  of  issuing  the  said  writ,  any  town,  hamlet,  or  place, 
of  the  name  of  Callerton,  m  the  county  of  Northumberland; 
third.  That  there  was  one  township  called  Black  Callerton, 
in  the  parish  of  Newbum,  in  the  county  aforesaid,  and  two 
other  townships  called  //fgA  Callerton,  and  LUtle  Callerton, 
in  the  parbh  of  Pountland,  in  the  same  county;  fourth. 
That  the  said  Thomas  Bonner,  at  the  time  of  issuing  the 
said  writ,  was  of,  and  conversant  in.  High  Callerton,  but 
was  not  described,  in  the  said  writ  as  being  of  that  place; 
and  fifth.  That  there  was  no  addition  in  the  said  writ  of  the 
town,  hamlet,  or  place,  of  which  the  said  Thomas  Bonner 
was,  or  in  which  he  was  conversant,  before  or  at  the  time 
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of  issuing  the  said  writ.    Plea  to  the  as8q;imient  of  earors^        isdS. 
that  the  said  Thomas  Bonner  ought  not  to  be  admitted  to      ^^""^^ 
plead  the  matter  assigned  for  error,  because  the  said  John  •. 

fFiikinson  prosecuted  a  suit  upon  a  certain  writing  obli-  ^"■•****®*' 
gatoryi  made  by  the  said  Thomas  Bonner  in  the  life-time  of 
William  Wilkinson,  by  which  writing  (which  was  set'  forth 
in  the  plea)  the  said  Thomas  Bonner  described  himself  by 
the  name  and  addition  of  Thomas  Bonner^  of  Callerton,  in 
die  county  of  Northumberland,  and  thereby  held  himself 
firmly  bound  to  William  Wilkimon,  of,  8lc.  in  the  sum  of 
700/.,  &c.,  and  Aat  the  said  Thomas  Bonner,  m  the  said 
writing  obligatory  mentioned,  is  &e  same  Thomas  Bonner 
against  whom  the  said  original  writ  issued,  and  who  is 
therein  described  as  Thomas  Bonner,  late  of  Callerion,  in 
the  county  of  Northumberlatid,  Esq.  Wherefore,  &c.  De- 
murrer to  the  plea  to  the  assignment  of  errors  and  joinder 
in  demurrer. 

Littledale  for  the  plaintiff  in  error.  The  question  in  this 
case  is,  whether  the  defendant  below  b  estopped  by  die 
execution  of  the  bond  from  pleading  error  in  the  alleged 
misdescription  given  of  him  in  the  judgment  of  outlawry* 
It  will  be  contended  on  the  other  side,  that  the  defendant 
having  entered  iuto  the  bond  by  the  name  and  description 
of  Thomas  Bonner,  of  Callerton,  in  the  county  of  Norihumr 
berland,  Esq.  is  estopped  from  saying  that  there  is  no 
such  place.  The  question  arises  upon  the  statute  1  Hen.  5. 
c.  5,  which  requires  **  that  in  every  original  writ  of  actions 
personal,  &e.  and  in  which  the  exigent  shall  be  awarded  in 
the  names  of  the  defendants,  in  such  writs,  &c.  additions 
shall  be  made  of  their  estate,  or  degree,  or  mystery,  and  of 
the  towns  or  hamlets  or  places  and  counties  of  the  which 
they  were,  or  be,  or  in  which  they  be,  or  were,  conversant; 
and  if  by  process  upon  such  original  writs,  &c.  in  the  which 
that  the  said  addition  be  omitted,  sxkjtdltgaries  be  pronounc- 
ed, that  they  be  vQid,  frustrate,  and  holdeu  for  none,  &c.-' 
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ISSS.       Now  the  deacrii>doii  of  the  defeodaiit  here  id  the  original 
writ»  88  being  of  CaUerton^  in  the  couDtyof  Northumber" 


BomisB 


Wnnnioif* 


*1  .  ^^'"^'  ^^  "^  sufficient,  beceuse  Callertan  is'  not  a  place 
within  the  meaning  of  the  statute  of  Additions;  The  word 
'^  phice"  in  the  statute,  means  something  of  the  same  kind 
as  town  or  kamlei*  If  so,  the  defendant  is  not  estopped, 
because  tlie  statute  peremptorily  requires  that  the  party  shall 
be  described  by  his  estate,  and  that  the  town,  hamlet,  or 
place^  in  which  he  b  conversant,  shall  be  set  out  in  the  ori- 
^nal  writ.  He  referred  to  1  RolL  Jbr.  683;  Bro.  Abr.  tit 
EaopptlifX.  16 ;  Year  Book,  33  Hen.  6.  fol.  38 ;  JBro.  Abn 
pL  104. 156.  160.  178.  It  does  not  follow  that  Ca/i^on 
18  a  hamlet,  town,  or  place,  and  if  it  is  not,  then  the  statute 
is  not  complied  with.  A  mere  mansion-house  is  not  a  vill; 
and  for  any  thing  that  appears^  the  description  given  of  the 
defendant'alresidence  is  merely  of  a  private  bouse.  There 
may  be  another  reason  why  it  may  be  important  that  the 
addition  and  description  of  the  defendant  should  be  correct, 
because  it  has  been  deoided  in  two  or  three  cases  that  the 
addition  of  a  party  becomes  a  necessary  part  of  the  bond. 
Mere  surplusage  of  additions  would  not  be  an  objection, 
]but  a  diminution  of  them  would  be  fatal.  On  these 
grounds  therefore,  first,  that  the  words  of  the  act  of  par- 
liament have  not  been  complied  with;  and,  second,  that 
-the  place  is  a  necessary  part  of  the  bond,  the  defendant  is 
not  estopped  by  his  deed. 

Tindal  for  the  defendant  in  error.  Hie  plaintiff  in  error 
is  estopped  by  his  own  bond.  The  description  given  in  the 
1)ond  of  the  defendant,  is  that  which  he  gives  of  himself. 
By  hb  plea  he  does  not  deny  that  he  is  the  person  described 
in  Uie  judgment,  but  complains  ^at  the  description  given  of 
him  is  not  sufficient.  The  question  is,  whether  the  defendant 
is  described  with  sufficient  certainty  so  as  to  remove  all  doubt 
of  his  identity  i  If  there  be  no  doubt  about  that,  then 
there  is  a  sufficient  compliance  with  the  statute,  and  the 
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words  **  of  CallertorC'  will  satisfy  the  word  ''  place**  in  the        18M. 

act.    TTie  authorities  cited  on  the  other  side  are  of  very      ^^JlJJJJlJ 

ancient  date.    There  are  others  of  a  later  period,  which  v. 

D^iuuMoa* 
are  against  the  argument  urged  for  the  defendant,  and  it  is 

for  the  Court  to  say  to  which  they  will  giv»  the  greatest 
weight.  The  latest  authorities  are  Fitzherbert^  tit.  latoppel, 
pi.  8.  HiL  2  Rich.  3.  Jenkiwf$  Centuries^  pi.  12,  p.  163; 
and  RaUaW$  Entfies^  159  h.  which  last  is  a  direct^uthority 
in  point;  and  on  these  authorities  it  is  clears  that  the  de- 
fendant in  error  is  entitled  to  have  the  judgment  affirmed. 

LUtledale,  in  reply,  said,  that  the  cases  cited  from  Fiti- 
herbert  and  Jenkins's  Centuries  were  exactly  the  same  as 
those  to  which  he  had  referred  in  Brookes  Jbr.  Ut.  Estop- 
pel; and  as  to  the  case  from  Rastall,  it  was  well  known 
that  that  book  was  merely  a  collection  of  precedents  from 
all  times,  and  therefore  it  was  impossible  to  assign  to  the 
case  cited  any  particular  date,  so  as  to  entitle  it  to  more 
weight  than  the  cases  upon  which  he  relied,  which  were 
decided  recently  after  the  statute,  when  the  true  construc- 
tion of  it  must  have  been  immediately  under  the  considera- 
tion of  the  Judges  of  that  time. 

Abbott,  C.J. — It  is  true  that  parties  cannot  by  any 
private  agreement. defeat  the  object  of  a  public  act  of  par- 
liament ;  but  it  b  equally  true  that  a  m^n  may  waive  the 
benefit  of  an  act  which  is  in  his  favour,  or  he*  may  by  his 
own  conduct  preclude  himself  from  the  benefit  intended. 
The  question  in  this  case  is,  whether  the  defendant  has  not, 
by  the  description  he  has  given  of  himself  in  the  bond,  pre- 
cluded himself  from  saying  that  he  is  not  described  in  the 
writ  in  such  a  manner  as  the  statute  requires.  I  think  he 
has.  The  place  of  the  defendant's  residence  is  only  im- 
portant, as  it  serves  to  distinguish  him  from  some  other  per- 
son of  the  same  name.  It  seems  that,  in  very  early  times, 
soon  after  the  passing  of  this  statute,  the  Courts  thought 
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that  instruments  of  tUs  land  did  not  preclude  the  party 
from  saying,  '^  I  do  not  live  in  such  a  phice,''  or  "  there  is 
more  than  one  place  of  that  name."  That  appears  to  have 
been  the  opinion  of  the  Judges  soou  after  the  paasing  of 
the  act ;  but  it  appears,  that  b  the  time  of  Richard  3d,  die 
Judges,  upon  more  mature  deliberation,  thought  thej  ought 
not  to  yield  to  such  an  objectioui  where  it  went  to  mere 
matters  of  form.  They  thought  it  the  better  opinion  that 
the  man,  who  describes  himself  of  a  certain  place,  should 
not  be  allowed  the  privilege  of  saying  that  he  did  not  live 
in  that  place,  and  was  not  of  that  place,  although  he  had 
described  himself  of  it.  I  think  the  later  decisions  are 
most  consistent  with  the  advancement  of  justice;  and  acting 
upon  that  principle,  1  am  of  opinion  that,  as  the  defendant 
has  given  his  own  description  of  himself  in  the  bond,  he 
is  now  estopped  from  saying  diat  the  description  is  not 
conformable  to  the  literal  requisites  of  the  statute.  I 
think,  therefore,  that  the  judgment  of  outlawry  must  be 
affirmed. 


HoLKOYD,  J.  and-BssT,  J.  were  of  the  same  opinion (ir). 

Judgment  affirmed. 
(a)  BayUfff  J.  wai  abient  at  Cluunbers. 


Tuf9day, 
May  7. 


DowNEs  V.  Richardson  and  Others,  Assignees  of 
Thompson. 

^^  *<^«l™»o-   X  HIS  was  a  feigned  issue,  directed  by  his  Honour  the 

altered  in  lU    Vice  Chancellor,  to  try  whether  one  Ebenezer  Thompson, 

negociation,     *  bankrupt,  before,  and  at  the  time  of  his  bankruptcy,  was 
with  the  con- 
sent of  the  parties,  does  not  require  a  new  stamp ;  and  therefore  in  the  hands  of  a  bonA 
jfdt^  bolder  for  valuable  cousideration,  the  acceptor,  who  has  assented  to  the  altera^on 
'''"'  *he  bill  becomes  due,  cannot  avail  himself  of  such  an  objection. 
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iadelrtad  to  the  phunttff  by  virtae  of  a  certain  bill  of  ex-        1622. 
e,  bearing  date  16th  March,  1B18,  drawn  by  one  John 


So&^  Raim,  upon  and  accepted  by  die  bankrupt  for  pay-  «• 

menti  to  the  orcter  of  the  said  /.  <S.  Rains,  of  1000/.,  six 
months  after  the  date,  and  indorsed  by  the  said  J.  5.  Raim 
to  the  plaintiff.  At  the  trial  before  Abbotti  C.  J.  at  the 
London  Sittings  2fter  Hilary  Term,  ISflO,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
upon  the  following  case : — 

The  bill  in  question  was  dated  I6th  March,  1818,  and 
die  signatures  of  John  Soady  Rains  as  drawer  and  indorser, 
of  Ebenezer  Thompson  as  acceptor,  and  ot  Joseph  Lachlan  as 
indorser  thereof^  were  respectively  proved.  Rains,  Thomp^ 
won,  and  Lachlan,  had  been  for  some  time  concerned  toge- 
dier  in  bill  transactions ;  the  bills  were  chiefly  made  for  the 
accommodation  oi  Rains;  but  both  the  others  had  occa- 
sionally received  accommodation  from  them.  When  the 
bills  became  due.  Rains  provided  for  them  by  redrawing 
upon  Lachlan  or  Thompson,  according  as  the  one  or  the 
other  had  accepted  them,  and  the  bill  hi  question  was  made 
in  the  course  of  these  dealings.  The  body  of  the  bill  was 
written  by  one  Sims  who  assisted  Rains  in  his  cash  trans- 
actions, and  who  was  employed  by  him  solely.  The  par- 
ties had  agreed  to  accept  no  bills  which  did  not  come 
through  Sims.  The  bills  were  sometimes  accepted  in  blank, 
and  after  they  were  filled  up  and  accepted,  they  remained 
sometimes  in  the  custody  of  Sims,  and  sometimes  in  the 
custody  of  Rains,  and  they  handed  them  to  one  Becker,  a 
commission  broker,  to  be  negotiated,  who  usually  purchased 
goods  with  them.  The  bill  in  question  was  filled  up,  and 
dated  by  Sims  on  the  6th  of  March,  and  was  then  accepted 
by  Thompson,  and  indorsed  by  Rains  and  Lachlan ;  and, 
on  the  9th  of  March,  Sims  sent  to  Thompson  and  Lachlan 
written  statements  mentioning  the  particulars  of  the  bill, 
and  that  it  would  fall  due  on  the  9th  of  September.    The 
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1822.        bill  was  then  handed  by  Sinu  through  Che  medium  of  Rabu 
^^^^**^      to  Becker,  \vhose  clerk  on  the  10th  oi  April  paid  it  awaj 
«.  to  one  Howell  for  goods  sold  to  Becker  on  account  ofRauUf 

and  the  plaintiff  received  it  from  Howell  bond  fide^  and  for 
a  valuable  consideration.  When  Sum  sent  .die  written 
statement  to  Lachlan,  the  bill  bore  date  the  OA  of  March ; 
when  the  bill  came  into  the  hands  of  Howell,  it  bore  date 
the  l6tb  of  Jlf arc/l;  Lachlan  did  not  authorise  the  altera- 
tion,  and  it  was  not  in  the  liand-writing  of  Simt.  On  th^ 
Idth  of  April  Thompson  had  notice  from  Sinu  that  the  bill 
would  fidl  due  on  the  19th  of  September.  In  the  course  of 
April,  Rains  and  Becker  left  England,  and  have  not  re- 
turned ;  two  or  three  days  after  which,  and  before  the  bill 
was  due,  Howelt9  clerk  asked  Thompson  if  the  bill  would 
be  paid,  and  he  replied  that  it  would.  The  Jury^  in  answer 
to  questions  put  to  them  by  the  Chief  Justice,  found  that 
the,  date  of  the  bill  l^ad  been  altered  after  it  had  been  drawn, 
accepted,  and  indorsed;  that  the  alteration^ was  without 
the  consent  or  knowledge  o(  Lachlan;  that  tlie  alteration 
was  without  the  previous  assent  of  Thonqnon^  and  that 
Thompson,  being  informed  of  the  alteration,  afterwards 
assented  to  it,  while  the  bill  remained  in  Howelfs  hands. 
The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances,  the  plaintiff  was  entitled  to  re- 
cover from  the  present  defendants  the  amount  of  the  bill; 
if  so,  a  verdict  to  be  entered  for  the  plaintiff,  with  U.  da- 
mages ;  if  otherwise,  a  verdict  to  be  entered  for  the  de- 
fendants. 

Tindal,  for  the  plaintiff,  said,  that  the  real  question  in 
the  case  was,  whether  tliis  bill  of  exchange,  originally  dated 
Gxh  March,  1818,  and  which  appeared  on  the  face  of  the 
special  case  to  have  been  an  accommodation  bill,  and  6r8t 
issued  to  Howell,  a  bona  fide  holder,  for  value  on  10th  April 
in  an  altered  state,  was  a  good  bill ;  or  whether  the  altera- 
tion, before  it  was  issued  to  Howell,  required  that-  it  should 


SAftTBR  n&nUf  THIIUO  OlfiO.  IV.  3S5 

bwe  a  new  stamp.    He  contended,  on  the  authority  of  de- ,      1822* 
dded  cases,  that  a  bill  of  exchange,  which  is  merely  an      )^^^^^^ 
accmnmodation  bill,  may  be  altered  before  it  is  negotiated,  «. 

and  that  if  altered  before  negociation,  it  is  not  to  be  con- 
sidered as  an  altered  bill  requiring  a  new  stamp.  The  ques- 
tion must  turn  upon  the  hct,^thBt  the  alteration  of  the  bill 
took  place  with  the  concurrence  of  all  the  parties  before  it 
waa  issued.  This  was  distinctly  found  in  the  case,  and  the 
instrument  must  therefore  be  considered  as  being  in  Jieri. 
until  actually  negociated.  If  so,  it  was  quite  clear  that  no^ 
new  stamp  was  requisite*  He  referred  to  Bowman  v.  Ni- 
eholHa)i  but  distinguished  that  case  from  the  present,  by 
the  circumstance  that  there  the  bill  was  originally  given  for 
▼alue,  which  principle  seemed  to  govern  all  the  cases  where 
the  alteration  of  the  date  of  the  instrument  rendered  a  fresh 
stamp  necessary.  The  cases  of  CardweU  v.  Martin  {b). 
Bathe  v.  Tayhr(fi),  Walton  v.  Hastings  (d),  and  Johnson  v.. 
The  Duke  of  Marlborough  (e),  were  authorities  to  shew  that 
the  instrument,  until  it  is  actually  issued,  is  to  be  consi- 
dered in  farip  and  may  be  altered,  the  parties  upon  the  bill 
consenting. 

Campbell,  contri,  made  four  points.  First,  that  at  com- 
mon law,  without  referring  to  the  stamp  acts,  no  action 
could  be  maintained  by  the  plaintiff  upon  this  bill  against 
Thompson  the  bankrupt.  Second,  that  even  upon  the  stamp 
acts,  although  this  were  an  accommodation  bill,  and  al- 
though it  should  be  considered  as  altered  before  negocia- 
tion, still,  as  the  alteration  took  place  after  It  was  a  perfect 
instrument  accordmg  to  the  original  intention  of  all  the  par- 
ties, it  would  be  void  for  want  of  a  fresh  stamp.  Third, 
that  upon  the  facts  of  the  case  this  was  not  an  accommoda- 
tion bill,  but  that  Thompson  the  bankrupt  had  consideration 

(a)  5  T.  R.  537.  {d)  4  Campb.  2«3. 

{b)  9  East,  190.  (e)  3  Stark.  313. 

(c)  15  Ibid.  412. 
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1822.       for  his  acceptance.  *  And,  fourth,  that  the  alteradon  took 
if^^^"^^      place  after  the  bill  had  been  in  fact  negociated.    Ab  to  the 
V.  first  point— <ould  this  action  be  maintained  at  cdmmon  kw. 

RiGUAUDtofr.  ^jih^m  reference  to  the  stamp  acts  ?  The  bill  was  drawn 
by  RainSf  payable  to  bis  own  order  six  months  after  date» 
and  it  was  afterwards  altered  without  his  consent  finom  the 
6th  to  the  l6th  March;  how  then  could  Downe$  die  in- 
dorsee declare  against  Thompson  upon  this  bill  as  a  UU 
drawn  on  the  l6th  Marchf  The  declaration  must  allege 
that  foct«  which  would  be  untrue,  and  the  .action  dierefore 
would  foil.  Unless  the  alteration  of  the  bill  waa  with  die 
privity  of  Rains,  the  argument  on  the  other  side  fell  to  the 
ground.  In  the  second  place,  even  supposing  tfa^  alterattott 
took  place  before  negociation,  still  the  bill  was  perfect 
according  to  the  original  intention  of  the  parties,  and  was 
indorsed  to  die  pbintiff  as  such ;  and  therefore  it  was  voidw 
He  cited  Calvert  v.  Roberts  (a)  as  an  authority.  But  third, 
supposing  this  last  proposition  could  not  be  established, 
itill  the  facts  of  the  case  shewed  that  this  was  not  an 
accommodation  bill,  because  it  appeared  from  the  course 
of  dealing  between  the  three  several  parties  named  in  the 
case,  that  there  was  good  consideration  given  for  the  bill  by 
the  exchange  of  acceptances.  The  Court  could  not  pre- 
sume that  this  was  an  accommodation  bill,  because  primd 
facie  it  was  a  bill  for  a  valuable  consideration,  and  it  could 
not  be  treated  odierwise,  unless  the  contrary  was  expressly 
shewn.  Lastly,  the  alteration  here  clearly  took  place  after 
the  bill  had  been  negociated.  In  the  case  of  Johnson  t. 
The  Duke  of  Marlborough  it  is  laid  down,  that  in  an  aetion 
by  indorsee  against  acceptor  of  a  note,  the  date  of  which 
appears  to  have  been  altered  by  the  acceptor,  it  lies  on  the 
plaintiff  to  shew  that  the  alteration  was  made  previous  to 
the  indorsement  by  the  drawer,  to  whose  order  the  note  was 
made  payable.    That  did  not  appear  in  the  present  case ; 

(«}  3CaiBpb..543. 
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and  for  any  thiiqr  stated  in  the  special  case  the  bill  might       IMI2» 
hkie  passed  through  many  hands  before  the  alteration,  and      dowmbb 
might  have  been  an  avaikble  security  before  it  got  into  the  «• 

hands  of  Howelt,  in  whose  hands  it  then  clearly  would  have 
been  void  for  want  of  a  fresh  stamp.  On  these  grounds 
judgment  must'  be  given  for  the  defendant. 

Tirtdal,  in  reply,  wais  stopt  by  the  Court. 

AnnoTT,  C.  J. — I  am  of  opinion,  that  the  plaintiff  is 
crititled  to  recover.  The  objection  made  to  his  recovering 
is  certainly  calculated  to  defeat  justice.  Before  we  yidd  to 
miA  an  objection,  we  ought  to  be  satisfied  most  conclusively 
that  it  is  valid  in  point  of  law.  Supposing  the  stamp  acts 
never  to  have  existed,  I  am  clearly  of  opinion,  that  the 
date  of  a  bill  may  be  altered  by  consent  before  it  is  nego- 
ciated,  and  that  notwithstanding  such  alteration  it  will  re« 
main  a  valid  contract.  The  difficulty  in  this  case,  as  it 
seems  to  mb,  arises  upon  the  effect  of  the  stamp  act,  which 
requires  that  every  bill  of  exchange  shall  have  a  stamp  of 
a 'certain  amount  affixed  to  it  according  to  its  value,  and  the 
time  it  has  to  run.  Now,  it  is  quite  clear,  that  this  piece 
of  paper  with  certain  words  written  upon  it,  and  with  the 
names  of  the  parties  attached  to  it,  though  it  is  in  a  certain 
sense  a  bill  of  exchange,  still,  until  it  is  put  mto  the  hands 
of  some  person  who  gives  va^ue  for  it,  is  unavailing  to  any 
body.  It  appears  that  these  persons  form  a  sort  of  compact 
together,  by  Which  one  draws  and  mdorses,  the  second  in- 
dorses, and  the  third  accepts ;  and  sometimes  he  who  is  the 
second  indorser  becomes  the  acceptor.  A  fourth  man,  who 
is  a  sort  of  clerk,  and  who  is  particularly  designated  as 
clerk  to  one  of  the  parties  and  is  acting  very  much  for  all, 
is  trusted  with  the  bills  thus  made.  They  do  not  trust 
each  other,  but  this  derk  is  to  take  care  of  them  until  they 
are  sent  out  into  the  world  *  to  raise  money.  These 
bills   are  principally  for    the    accommodation    of  Baim, 
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1822.       but  sometimes  for  the  accommodation  of  Tftompsoff.    I 
^^^^]|]|^     camiot  infer  that  any  thing  like  an  exchange  of  paper  did  in 
«•  fact  take  place.    It  seems  to  me  to  be  nothing  more  than  a 

sigmng  of  paper  and  sendmg  it  out  mto  the  world,  princi- 
pally for  the  accommodation  of  one,  though  occasionally 
for  the  benefit  of  another,  of  the  parties.  1  tlunk,  accord- 
ing to  this  state  of  facts,  this  instrument  is,  in  the  strictest 
sense  of  the  word,  an  accommodation  bill — a  bill  for  the 
accommodation  of  one  or  odier  of  the  parties  to  it,  and 
not  a  bill  made  m  order  to  give  either  of  them  any  right  of 
action  against  the  other.  This  being  the  nature  of  the 
instrument,  it  seems  to  me,  that  until  it  was  put  into  a  state 
of  negociation,  or  put  into  the  hands  of  some  person  who 
had  given  value  for  it,  it  was  altogether  an  useless  accept- 
ance. It  first  derives  its  genuine  character  as  a  bill  of  ex* 
change  when  it  is  passed  into  the  world  for  value.  Accord- 
ing to  the  facts,  Howell  is  the  first  person  into  whose  hands 
it  passes  for  value,  and  I  cannot  by  implication  assume 
that  any  of  the  parties  had  negociated  the  bill  before  it 
was  so  parted  with.  To  give  the  defendant  the  benefit  of 
such  a  fact  it  ought  to  have  been  expressly  found  in  tiie 
case.  At  the  time  when  it  comes  into  the  hands  of  HoweH 
the  bill  bears  date  the  l6th  March,  and  is  at  that  time  ac^ 
cepted  by  Thompson,  but  without  his  knowledge  of  the 
alteration  in  the  date.  There  is  however  a  letter  of  the 
10th  of  April,  from  Sims  to  Thompsorif  mentioning  the 
particulars  of  the  bill,  and  informing  him  diat  it  would  faH 
. '  due  on  the  I9th  of  September,  the  bill  having  been  pr&- 
vioualy  altered  to  the  l6th  of  March,  After  the  bill  gets 
into  the  hands  of  Howell,  Thompson  assents  to  the  alteration, 
and  upon  being  asked  before  it  becomes  due  whether  it  will 
be  paid,  he  says  it  will.  The  alteration  therefore  having 
been  afterwards  assented  to,  it  appears  to  me,  that  it  is  not 
competent  to  him,  after  making  that  declaration,  to  set  up 
this  objection.  For  these  reasons,  I  am  of  opinion  duit 
judgment  must  be  given  for  the  plaintiff* 
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•Batlbt.J. — I  am  of  opinion^  that  this  bill  cannot  be        ia22« 
ccmsidered  as  having  issued  until  it  was  paid  to  Howell,   Till      'tT^^'^^ 
th^  time  it  remained  injierif  and,  therefore*  might  be  altered  v. 

with  the  consent  of  the  parties.  Here  the  acceptor  does  *^"«^**^®"' 
consent  to  the  altera^on,  and,  therefore,  he  cannot  now  avail 
himself  of  die  objection.  It  b  true  that  the  stamp  act 
requires  that  a  bill  shall  be  stamped  before  it  issues,  but 
many  different  cases  have  laid  down  thb  rule,  that  if  an 
alteration  is  made  by  parties  who  consent  to  it,  before  the 
bill  issues,  then  the  alteration  does  not  make  a  new  stamp 
necessary.  The  simple  question  therefore  is,  when  this 
bill  is  to  be  considered  as  having  issued.  That  must  be, 
when  it  is  sent  into  the  world  for  valuable  consideration. 
As  long  as  it  remains  in  the  hands  of  the  person  by  whom 
it  was  originally  drawn,  it  is  unavailable,  and  it  cannot  be 
considered  as  having  issued  until  it  gets  into  the  hands  of 
some  person  who  would  have  a  right  of  action  upon  it. 
No  liability  is  created  as  between  these  parties  until  it 
gets  into  the  hands  of  HowelL  Undoubtedly  the  alteration 
of  the  bill,  if  mdde  without  Thompsons  assent,  would  as 
against  him  have  vacated  it,  but  having  assented,  his  assent 
must  be  held  equivalent  to  a  new  acceptance.  I  think  he 
is  bound  by  that  assent,  and  that  the  objection  upon  the 
stamp  act  is  not  available  on  his  part. 

Ho  LB  o  YD,  J. — I  think  that  Thompson  cannot  avail  him- 
self of  this  objection  after  his  assent  to  the  alteration,  which 
must  be  considered  as  a  fresh  acceptance  by  parol.  No 
fresh  stamp  could  be  required  before  the  bill  was  issued, 
and  as  the  alteration  had  taken  place  before  it  was  negociated, 
it  is  an  available  security  in  the  hands  of  Howell,  who 
transfeo^  his  title  by  indorsement  to  the  present  plaintiff  for 
valuable  consideration. 

Best,  J. — A  bill  of  exchange  may  be  altered  in  its  date 
with  the  consent  of  the  parses  before  it  is. delivered.    It 
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vmi  decided  last  Term,  m  die  case  of  Cox  v.  Troy  (a),  dutt 
a  bill  of  exchange  once  accepted  does  not  conclude  the 
party  until  it  is  delivered,  and  diat  before  it  is  delnrered  he 
may  cancel  his  acceptance.  The  delivery  here  does  not 
take  place  dil  after  the  alteradon,  and,  consequently,  the 
objection  now  taken  is  not  available,  more  especially  as 
Thompson  himself  has  assented  to  the  alteration. 


Judgment  for  the  plaintiff. 


(a)  Ante,  SS. 


Hall  v.  Doe  on  the  demise  of  Subtee^  and  Another. 
(In  error.) 

JbiJEGTMENT  by  the  representatives  of  a  mortgagee, 
to  recover  the  possession  of  certain  freehold  premises,  si- 
tuate at  Gaie$head,  in  the  county  of  Durham. 

The  case  on  special  verdict  found  in  the  Palatine  Court 
of  Durham,  (upon  which  error  viras  assigned),  was  this : — 
On  the  1st  of  May,  1780,  Thomas  Labotim,  being  seised 
in  fee  of  the  premises  in  question,  in  consideration  of  a 
sum  of  800/.  lent  him  by  Avbone  Surteea,  by  indentores  of 
lease  and  release,  dated  the  2d  and  dd  of  the  same  month, 

conveyed  the  same  premises  to  the  latteri  his  heirs  and  as^ 

and  beir,and 

his  widow  continne  in  posiession,  nntil  the  death  of  the  latter  in  1813.  C.  his  son  and 
heir,  conveys  the  premises  in  fte,  in  1806,  to'D.,  who  levies  a  fine  with  proclamations  and 
enters  into  possession.  Ejectment  l>eing  brought  by  E.,  the  heir  at  law  of  B.  the  oriainal 
mortgagee,  and  on  special  verdict  found,  stating  the .  fact  of  the  non-payment  of  the 
mortgage  debt,  without  findios  either  an  adverse  possession  by  A.  or  his  heir,  or  that 
interest  had  been  paid  upon  the  mortgage  money :— Held,  1st.  That  though  there  had 
been  a  lapse  of  37  veart,  the  statute  of  limitations  was  no  bar  to  the  ejectment ;  and  Sd. 
That  the  fine  levied  with  proclamations,  though  there  was  no  entry  within  five  years  to 
avoid  it,  did  not  oondnde  the  lessor  of  the  plalntifl. 


On  the  1st 
Jiriiaf,1780,il. 
mortgages 
his  premises 
to  B.,  with 
a  proviso  for 
redemption 
on  payment 
of  the  mort- 
gage money 
on  the  3d 
November  fol* 
lowing,  but 
continues  in 
possession  un- 
til his  deatii, 
and  after  his 
death  his  son 
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isgns,  to  the  use  of  him^  his  heirs  and  assigns,  subject  to  a       1822. 
proviso  of  redemption  on  repayment  of  the  said  sum  with      "^"^^^ 
iQteresty  on  the  Sd  of  November,  in  the  same  year,  and  subject  v. 

to  a  farther  proviso,  that  the  said  Thomas  Labourn  should  re- 
tain the  possession  of  the  premises  until  failure  of  paymait. 
Thomas  Labourn  did  not  pay  the  sum  of  800/.  on  the  3d  of 
Nox>ember,  vrhereby  Aubone  Surtees  became  seised  in  fee, 
but  he  never  in  fact  entered,  and  Thomas  Labourn  continued 
to  occupy  the  premises  until  his  death.  On  the  30th  of 
September,  ISOO,  Aubone  Surtees  died,  leaving  IVilUam 
Surtees  his  eldest  son,  his  heir  at  law.  Thomas  Labourn 
died  on  the  30th  of  June,  1804,  leaving  Joseph  Labourn 
his  only  son  and  heir,  and  Elizabeth  Labourn  his  widow, 
hiip  surviving;  and  thereupon  the  estate  and  interest  of 
Thomas  descended  to  his  son  Joseph  Labourn,  who,  upon 
the  death  of  his  father,  entered  into  and  possessed  part  of 
the  premises  in  question,  and  the  widow  occupied  the  re- 
sidue until  her  death  on  the  I3th  of  November,  1813. 
Joseph  Labourn,  by  lease  and  release,  made  respectively  on 
the  2d  and  3d  of  October,  1806,  conveyed  the  premises  to 
Michael  Hall,  the  plaintiff  in  error,  his  heirs  and  assigns 
for  ever.  On  the  Bth  of  October,  1806,  a  fine  was  levied 
between  Michael  Hall  and  Joseph  Labourn,  of  the  premises 
in  question,  sur  conusance  de  droit  come  ceo,  S^c,  with  four 
proclamations,  the  last  of  which  took  place  on  the  25th  of 
Juljff  IS09,  the  fine  being  levied  to  the  use  of  Michael 
Hallf  his  heirs  and  assigns.  On  the  1st  of  August,  1807, 
the  plaintiff  in  error  entered  upon  and  possessed  himself  of 
part  of  the  premises  by  virtue  of  the  lease  and  release  and 
fine,  and  upon  the  death  of  Mrs.  Labourn,  entered  upon 
and  possessed  himself  of  the  residue.  On  the  7th  of  Julj/j 
1817,  fVilUam  Surtees,  eldest  son  and  heir  of  Aubone 
$urtees,  demanded  possession  of  the  premises  of  Michael 
Hall,  which  the  latter  refused,  upon  which  he  brought  the 
present  ejectment,  laying  the  demise  on  the  Bth  of  July  in^ 
the   same  year.     The  declaration   in   ejectment  contained 
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wfenl  demises^  but  that  apon  which  the  qnetflioD  tomtil 
was  of  the  date  last-mentioned  •  Judgment  ha^bg  bean 
obtained  by  die  lessor  of  the  plaintiff  below,  and  a  special 
verdict  found  stating  the  above-mentioned  cirCHmstances, 
the  defendant  below  brought  error. 


Littledale,  for  the  plaintiff  in  error,  contended,  that  thb 
ejectmetit  would  dot  lie,  and  made  two  points.    I^t,  that 
the  ejectment  was  barred  by  the   statute  of  limitations, 
fil  Jac.  1.  c.  16,  not  having  been  brought  widain  twenty 
years   after  the  title  accrued ;  and,  second,  that  the  defend- 
ant in  error  was  concluded  by  the  fine  levied  on  the  8th  of 
October t  I8O6,  no  entry  having  been  made  to  avoid  it  within 
fite  years  after  the  last  proclamation.     As  to  the  first  point, 
'  it  appeared  by  the  special  verdict,  that  William  Surteet,  the 
lessor  of  the  plaintiff,  had  made  no  demand  of  possession 
Until  the  7th  of  Ju/y,  1817,- being  a  period  of  thirty-seven 
years   after  the  title  had  accrued,  the  original  mortgage 
having  taken  place  in  the  year  1780,  and  consequently  the 
ejectment  was  barred.     He  insisted,  that  the  title  descended 
to  the  lessor  of  the  plaintiff  within  six  months  from  the 
day  of  the  date  of  the  mortgage,   and,  therefore,  that  the 
mortgagor  must  from  that  time  be  considered  as  tenant  by 
sufferance,  and  that  his  continuing  in  possession  afterwards 
was  wrongful,  and  rendered  him  liable  to  be  evicted  as  a 
trespasser.    It  must  be   admitted  that  the  mortgagor  was 
only  a  tenant  by  sufferance,  but  after  the  six  months  he 
was  tenant  by  wrong.     It  was  clear,   therefore,   that  the 
statute  of  limitations  would  run  as  soon  as  the  six  months 
expired.     Sir  Moil  Fynch*s  case  (a),  is  an  authority  to  shew 
that  tenant  by  sufferance  is  not  liable  to  pay  rent,  because  it 
is  the  fault  of  the  lessor  that  he  is   permitted  to  remain  in 
possession,   and  although  he   may  be  liable  to  account  for 
the  mesne  profits,  still  he  is  to  be  considered  as  a  mere 


(a)  3  Lean,  lis* 
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tveipaaser.    In  the  present  case  it  miMt  be  conceded,  that       1S8S« 
if  the  interest  of  the  mortg^re  money  had  been  rq;uhrly      ^"^u^i^ 
paid  from  the  date  of  the  mortgage,  the  mortgagor  could  v* 

not  be  considered  as  holding  adversely  i^ainst  the  mort* 
gagee»  but  it  was  not  found  by  the  special  verdict  that  any 
interest  had  been  paid,  nor  was  there  any  other  circumstance 
to  shew  an  acknowledgment  of  the  mortgagor  as  tenant. 
Hierefore»  in  the  absence  of  such  a  material  circumstance, 
it  was  quite  clear  that  the  present  ejectment  was  barred  by 
the  statute.  The  Court  could  not  presume  payment  either 
of  the  piincipel  or  interest  in  the  absence  of  a  special 
finding  to  that  effect  by  the  Jury.  This  case  does  not  . 
fall  within  the  rule  laid  down  by  Lord  HoU,  in  Hatcher 
V.  Fineux  {a),  where  it  b  said,  ^'  that  if  a  man  make  a  mort^ 
gage  for  collateral  security,  although  the  mortgagee  is  not 
in  possession  for  twenty  years  and  more,  yet  if  the  interest 
be  paid  upon  the  bond  according  to  the  agreement  of  the 
parties,  it  shall  not  be  baned  by  the  statute  of  limitations/^ 
because  here  the  special  verdict  is  perfectly  silent  upon  this 
matter.  Secondly,  then,  even  supposing  that  the  mortgagee 
in  this  case  is  not  to  be  considered  as  a  tort-feazor  alter 
the  expiration  of  the  six  months,  and  that  the  statute  of  li- 
mitations does  not  run,  by  reason  of  any  facts  found  in  the 
▼erdict,  still  the  ejectment  is  barred  by  the  fine,  no  entry 
having  been  made  within  'five  years  after  the  last  proclama- 
tion. He  referred  to  Smartle  v.  IVilliams  (6),  Freeman  v. 
Bama  {c),  and  Focus  v.  SaHsbury  (d). 

Tindal,  contri,  referred  the  Court  to  the  terms  of  the 
special  verdict,  and  relied  upon  the  facts  there  found,  as 
negativii^  the  supposition  of  an  adverse  possession.  In 
the  first  place,  the  jurors  simply  found  the  fact,  that  Thomas 

(a)  1  Lord  Raym.  740.  (c)  1  Levini,  270. 

(6)  1  Silk.  S45  and  SSO.  (</)  Hardres,  400.    Vide  Dt  v.  Per- 
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Laboum,  the  mortgi^or,  had  not  paid  the  principal  sum  of 
800/.  on  the  dd  of  November,  1780,  but  it  was  not  therefore 
to  be  presumed  that  the  interest  had  not  been  paid.  The 
presumption  was  the  other  way  by  the  finding  of  the  Jury ; 
and  in  the  second  place,  that  presumption  was  greatly 
strengthened  by  the  fact,  that  after  the  death  of  Thomas 
Laboump  his  eldest  son  Joseph  Laboum,  and  his  widow,  en- 
tered into  possesnon  severally  and  respectively  of  parts  of 
the  premises,  the  widow  occupying  her  part  until  her  death 
on  the  13th  November^  1813.  These  fects  sa  found  by 
the  Jury,  so  fiir  from  negativing  the  payment  of  interest, 
afforded  a  decisive  ground  for  presuming  that  interest  had 
been  paid,  and,  consequently,  that  there  was  no  adverse 
possession  so  as  ta  let  in  the  question  upon  the  statute  of 
limitations.  If  so,  the  other  question  as  to  the  fine  was  set 
at  rest,  more  especially  as  the  Jury  had  not  found  any 
adverse  possession  by  their  verdict,  which  they  ought  to  have 
done,  if  the  plaintiff  in  error  could  avail  himself  of  the 
objection. 

The  Court  here  stopt  him,  and  proceeded  to  give  judg- 
ment. 

Abbott,  C.  J. — I  am  of  opinion  that  upon  this  finding 
by  the  Jury,  we  must  consider  the  occupation  of  the  pre- 
mises hi  question  by  Thomas  Laboum  the  father,  by  Joseph 
Laboum  the  son,  and  by  Elizabeth  Laboum  the  widow,  to 
have  been  in  law  an  occupation  by  them,  with  the  permission 
first  of  Aubone  Surtees  the  father,  and  afterwards  of  William 
Surtees  the  son.  Payment  pf  interest  is  conclusive  evi- 
dence that  the  mortgagor  occupies  with  the  permission  and 
consent  of  the  mortgagee.  Though  it  is  not  found  as  a  fact 
in  this  case  that  there  was  any  payment  of  interest,  yet  we 
are  to  presume  that  it  was  paid.  The  non-payment  of 
the  principal  debt,    and    the  express  finding  of  the  Jury 
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«ipoD  that  ftct,  excludes  the  idea  that  no  interest  was  paid.        1822. 
if  no  interest  had  been  paid,  (and  we  find  nothing  to  jus-       ^haix^ 
tify  such  a  conclusion,)  that  would  have  warranted  the  Jury,  v. 

under  the  direction  of  the  Judge,  in  finding  that  there  had 
been  a  re-conveyance  made  by  the  father  of  the  lessor  of 

'  the  plaintiff.    There  are  several  cases  where  the  mortgagor's 

'  title  has  been  confirmed  by  mere  length  of  time^  and  a  re- 
conveyance has  been  presumed,  but  I  think  the  finding  in 
this  special  verdict  will  justify  me  in  saying  that  this  family 

'  of  the  Laboums  have  been  in  the  occupation  of  the  pre- 
mises by  the  permission,  first  of  the  father  of  die  lessor  of 
the  plaintiff,  and  afterwards  of  the  lessor  of  the  plaintiff 
himself,  and,  therefore,  there  being  no  adverse  possession, 
there  is  nothing  to  which  the  sUtute  of  limitations  will 
apply. 

Bayley,  J.-— lam  of  the  same  opinion.  The  whole  of 
die  argument  on  behalf  of  the  plaintiff  in  error  proceeds 
upon  the  ground,  that  there  had  been  a  tenancy  by  the  mort- 
gagor by  wrong.  Now,  we  cannot  presume  a  tenancy  by 
wrong,  and  when  we  are  deciding  upon  a  special  verdict,  we 
must  be  satisfied  that  it  finds  the  possesion  to  have  been 
wrongful  before  we  can  act  upon  such  a  notion.  The  statute 
-SlJac.  1.  does  not  attach  unless  the  premises  have  been 
wrongfully  withheld  for  more  than  a  period  of  twenty  years. 
We  cannot  say,  from  any  thing  that  appears  in  this  special 
verdict,  that  the  mortgagor  has  held  wrongfully.  It  does 
not  follow  because  the  mortgagee  allows  the  moi-tgagor  to 
remain  in  possession,  that  that  is  a  wrongful  possession. 
For  any  thing  that  appears  this  may  be  a  possession  by 
permission  of  the  mortgagee,  and  unless  the  Jury  expressly 
iind  that  the  mortgagor  has  wrongfully  held  over  against  the 
will  and  consent  of  the  mortgagee,  the  statute  of  limitations 
does  not  apply.  The  circumstance  of  a  fine  having  been 
levied  without  entry,  within  five  years,  does  not  carry  the 
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182t*        case  of  the  plaintiflF  in  error  any  further,  becauae  it  ia  only 
a  fine  levied  by  the  mortgi^or,  and  though  it  may  atreiq^then 


Hall 
V.  the  interest  of  the  former  in  the  premises,  as  against  any 
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other  party,  it  nerer  can  in  any  d^ree  a£fect  the  rights  of  the 
mortgagee.  Tlie  mortgagor  is,  with  reference  to  the  mort- 
gagee, his  tenant,  and  though  he  may  convey  to  others  die 
same  interest,  it  does  not  give  him  a  power  to  levy  a  fine, 
against  his  mortgi^ee.  The  fine  levied  m  this  case  has  no 
bearing  upon  the  question  under  consideration,  for  it  does 
not  diqplaoe  or  divest  the  rights  of  the  mortgagee.  It  does 
not  put  the  mortgagee's  title  at  all  in  jeopardy,  and,  conse- 
quently, it  does  not  require  an  entiy  to  avoid  its  supposed 
operation.  In  this  view  of  the  case  therefore,  although  the 
proclamations  may  have  been  complete  before  <gectmeDt 
brought,  yet  it  is  quite  clear,  that  the  fine  could  woik  no 
injury  to  the  mortgagee,  and  would  reqiure  no  enhy  by  him 
to  enable  him  to  support  his  gectment.  Upon  the  face  of 
this  special  verdict  the  plaintiff  in  error  is  a  wrong-doer,  and 
his  refusal  to  give  up  possession  is  such  a  wrongful  act 
as  will  enable  the  lessor  of  the  plaintiff  to  maintain  eject- 
ment. 

HoLROYD,  J.— I  think  that  as  there  is  no  adverse  pos- 
session found  in  the  special  verdict,  the  statute  of  limita- 
tions does  not  operate.  It  is  to  be  taken  that  the  posses- 
sion was  by  the  permission  of  the  mortgagee,  unless  the 
contrary  is  shewn,  and  as  there  is  no  adverse  possession 
found,  I  think  the  lessor  of  the  plamtiff  b  entitled  to  re- 
oover. 

Bbst,  J. — ^The  statute  of  limitations  cannot  prevail 
against  the  plaintiff  below*  That  statute  can  only  apply 
where  there  is  an  adverse  possession.  Here  there  is  nothing 
like  an  adverse  possession  found.  If  this  had  been  an 
adverse  possession  no  doubt  it  wouU  have  been  so  found  in 
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die   special  verdict.     It  would  have  been  shewn  that  the        1823. 

party  was  claiming  against  the  mortgagor,  and  that  he  had       "^^^ 

endeavoured  in  vain  to  recover  the  possession  of  the  pre-  «. 

mises ;   but  the    special  verdict   is  wholly  silent  on   that 

sulgect,  and  therefore,  the  statute  can  have  no  operaUon. 

The  nx>rtgagor,  his   son,  and    his  widow,    are    suffered 

quietly  to  remain  a  great  number  of  years  in  possession. 

That  is  quite  sufficient  for  us  to  presume  that  the  mortgagor 

has  done  hu  duty  by  paying  the  interest  of  the  mortgage 

money,  and  that  completely  negatives  the  idea  of  adverse 

possession.    The  fine  which  has  been  levied  can  have  no 

effisct  upon  this  case,  because  it  appears  that  the  person 

who  levied  the  fine  comes  in  claimmg  to  be  the  heir  of 

the  mortgagor.    He  stands,  therefore,  in  the  same  situation 

as  the  original  mortgagor,  who  could  give  no  right  binding 

upon  the  legal  estate  which  had  already  vested  in   the 

mor^;agee.     In  the  case  of  Freeman  v.  Barnes  (a),  which 

has  been  cited,  it  is  said  by  the  Court,  that  **  incumbrances 

kept  on  foot  by  purchasers  should  not  be  barred  by  fines ; 

and,  also,  that  where  a  mortgagor  retains  the  possession, 

and  pays  the  interest,  yet  a  fine  by  a  mortgagor  so  holding 

the  possession  shall  not  bar   the  mortgagee.''    Indeed,  it 

would  be  absurd  to  say,  that  a  fine  levied  under  the  cir- 

cun^stances  stated  in  this  case  could  get  rid  of  the  legal 

estate  vested  in  the  mortgagee. 

Per  Curiam. 

Judgment  affirmed. 

(d)  1  Levini,  t70. 
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May  8. 
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Duncan  v.  Stent. 


AppliMtions  JL  HIS  was  a  rule,  calling  on  the  plaintiff,  or  bis  attorney, 

for  costs  must  to  shew  cause  why  the  proceedings  should  not  be  stayed 

promptly  after  ^^^^  security  for  costs  was  givep,  on  the  usual  affidavit, 

the  defendant  stating,  that  the  plaintiff  was  gone  abroad,  and  that  security 


knows  the 
plaintiff  is 
gone  abroad. 
After  action 
brought  In  No« 
xembevy  I8t0, 
and  the  plain- 
tiff went 
abroad  In 

Held,  that  de-  tiff  went  abroad  in  March,  1821,  and  had  remained  abroad 

tootateST"*    ever  since.    He  contended,  therefore,  that  this  application 

EaiterTerm,     came  tOO  late. 
182«,  for  seen- 
4rity  for  costs, 


for  costs  had  been  refused  on  application  to  the  plaintiff's 
attorney. 

Comyn  shewed  cause  against  the  rule,  upon  affidavit  that 
the  action  was  brought  in  November,  1820,  and  that  the  plain- 


In  a  case  (a)  which  came  before  the  Court  i 

ksue  baviM  been  joined,  and  no  affidavit  of  the  fact  when  he  came  to  the  knowledge 
of  plaintiff  liaTing  gone  abroad. 


A  pUiatiff  re- 
uding  abroad, 
vith  the  know- 
ledge of  the  de- 
fendant at  the 
time  of  action 
brought,  will 
not  be  required 
4o  give  iccurity 
forcostB,  after 
inue  joined, 
uMess  come  spe- 
cial reason  is 
atsigned  to  in- 
duce the  Court 
to  impose  »uch 
a  term  on  the 
plaintiff. 


(tt)  Du  Bblloix  v.  Lord  Watbrpark. 
Easter  Term,  1821. 

THIS  was  a  role  calling  upon  the  plaintiff  or  his  attorney  to  shew 
cause  why  the  proceedings  in  this  caase  should  not  be  stayed  until  secu- 
rity for  costs  was  given.  The  facto  were,  that  the  plaintiff  was  a  resi- 
dent native  of  Paris;  the  action  was  brought  upon  a  promissory  note  of 
the  defimdant  alleged  to  have  been  made  thiny-fonr  years  since ^  the 
defopdant  knew  that  the  plaintiff  resided  at  Parts  at  the  time  the  action 
was  brought,  and  after  issue  joined,  and  the  plaintiff  had  incorred  con- 
siderable expence,  the  defendant  made  the  present  application. 

Marryat  shewed  cause  against  the  rule,  and  said  it  was  a  general  rule, 
that  in  all  cases  this  motion  should  be  made  as  soon  as  the  defendant  can 
reasonably  do  it,  after  knowledge  of  the  fact  of  the  plaintiff's  residence 
abroad ;  and,  therefore,  as  this  motion  might  have  been  made  at  the  time 
the  arrion  was  commenced,  the  defendant  then  knowing  that  tlie  plain- 
tiff resided  abroad,  it  came  too  late,  but  more  particularly  after  issue 
joined.  He  reA?rred  to  Walters  v.  FrythaU,*  where  the  Court  refused 
an  application  for  security  for  costs  under  similar  circumstances,  after 
notice  of  trial,  because  the  defendant  might  have  applied  earlier  after 
knowledge  of  the  fact  of  the  plaintiff's  residence  abroad,  and  before  so 
much  of  the  costs  were  incurred. 

J^omyn,  contri,  contended,  that  there  was  no  established  role  of  the 
Court  which  required  that  the  application  for  security  for  costo  should 


♦  5  East,  338. 
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few  Teims  siiicei  the  Court  laid  down  this  general  rule,  that 
an  application  for  security  for  costs  must  be  made  promptly 
after  the  fact  of  the  plaintiff's  going  abroad  comes  to  the 
knowledge  of  the  defendant.  All  the  authorities  upon  the 
subject  of  security  for  costs  were  then  brought  under  con- 
sideration, and  that  general  rule  was  laid  down*  Here  the 
fact  was,  that  the  plaintiff  went  abroad  in  Mardi,  1821, 
and  the  defendant  did  not  venture  to  swear  when  he  became 
acquainted  with  it.  Issue  having  been  joined,  the  applica- 
tion was  quite  out  of  time. 

Campbell,  contrd,  contended,  that  the  affidavit  being  in 
the  common  and  usual  form,  there  was  nothing  to  take  the 
case  out  of  the  general  rule. 

Per  Curiam* — ^This  rule  must  be  discharged.  The  party 
applying  for  security  for  costs  must  come  as  soon  as  he 
conveniently  can  after  he  knows  that  the  plaintiff  is  gone 
abroad.     The  objection  here  is,  that  the  affidavit  does  not 


34^ 
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be  made  before  iuae  joined,  and  he  referred  to  Barker  v.  Hargreavet,* 
where  the  Court  required  the  plaintiff,  who  had  left  the  kingdom,  to 
give  security  for  costs  after  issue  joined. 

Per  Cicrkiit.— Unless  there  shaH  be  an  established  rule  of  Court  re- 
quiring such  an  application  to  be  made  before  issue  joined,  we  do  not 
pronounce  that  the  Court  is  to  be  inexorable  in  refusing  to  call  upon  the 
plaintiff  in  every  such  case  to  give  security  for  costs ;  but  after  issue  is 
joined  such  an  application  will  not  be  granted  without  some  special  rea- 
son assigned.  No  such  special  reason  is  assigned  in  this  case,  and  there- 
fore we  ought  not  to  accede  to  the  motion.  A  vast  deal  of  expence  is 
Tery  often  incurred  before  issue  is  joined  in  questions  respecting  im- 
portant rights,  and  the  consequences  of  requiring  a  party,  under  such 
circumstances,  to  give  security  for  costs  after  issue  joined,  might  be  very 
serious.  There  would  be  no  hardship  incurred  in  requiring  him  to  give 
fiueh  security  within  a  reasonable  time  after  the  action  is  commenced ; 
but  here  the  defendant,  knowing  that  the  plaintiff  is  a  resident  abroad 
at  the  time  he  brings  his  action,  suffers  him  to  incur  all  the  expence  of 
going  to  issue,  and  then  makes  the  application,  without  assigning  any 
special  reason  for  it.    We  think  he  is  too  late. 

Rule  discharged.t 


»  6  T.  R.  597. 


t  Vide  Ante,  16. 
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Btate  wheu  the  defendant  came  to  the  knowledge  of  the 
plaintiff  having  gone  abroad.  For  any  thing  that  appean 
he  might  have  known  it  in  March  last  year,  and  his  appli* 
cation  now  would  be  dearly  'too  late.  If  possible,  this 
application  oi^ht  to  have  been  made  before  issue  joined; 
but  there  is  no  objection  to  it  afterwards,  if  a  proper  affi- 
davit is  made.  The  defendant  ought  not  to  have  taken  any 
jteps  after  knowledge  that  the  plaintiff  had  gone  aliioad 
until  he  bad  ^plied  f<M*  security  for  costs* 

Rule  dbcharged. 


Wednetdafff 
May  8. 

Rejection  of 
ODe  bail  is  a 
rejection  of 
both;  thercf- 
fore,  where 
one  bail  only 
had  been  re- 
jected, and 
notice  was 
^ven  of  add* 
in|;  and  justi- 
fying another 
in  lien  of  the 
one  rejected  : 
Held,  that  the 
original  notice 
was  a  nallity, 
and  that  there 
•boold  have 
been  a  fresh 
notice  of  patt- 
ing in  and  jus- 
tifying ik  novo. 


Lewis  v.  Gadderer. 

vJN  a  former  day  one  of  the  bail,  of  whom  notice  had 
been  given,  had  been  rejected,  and  no  time  uras  given  to 
add  and  justify  another.  Notice  of  added  bail  was  then 
given  for  to-day,  by  adding  another  bail  to  the  one  who  was 
not  rejected  on  the  former  day. 

Reader  objected,  that  these  bail  could  not  justify  as 
added  bail,  inasmuch  as  the  former  notice  became  a  nuUitj 
by  the  rejection  of  one  of  the  bail,  the  rule  being,  that  if 
one  be  rejected,  both  are  rgected.  He  contended,  that 
there  ought  to  have  been  a  fresh  notice  of  putting  in  and 
justifying  bail  de  novo,  and  not  a  notice  of  adding  and 
justifying  another  in  lieu  of  the  bail  who  had  been  rejected 
on  the  former  day,  because  the  notice  on  that  day  was  a 
nullity,  and  there  was  nothing  to  add  to. 


F.  Pollock,  contrd,  insisted,  that  so  long  as  the  bail 
above  remained  on  the  bail-piece,  they  were  bail  for  the 
purpose  of  renderings  and  therefore  it  could  not  be  said 
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that  the  bail-piece  was  a  nnOity ;  if  not^  then  there  wai        i82S. 
•omething  to  add  to«  and  there  was  no  occaaon  to  give  a 
fresh  notice  of  putting  in  and  justifying  de  novo. 


Lewis 

GADDBHSa. 


HoLBOYD,  J. — ^After  referring  to  the  clerk  of  the  pa- 
pers, and  to  the  filacer  as  to  the  practice,  said  he  should 
consult  the  other  Judges;  and  on  a  subsequent  daj^  ex- 
pressed the  opinion  of  the  whole  Court  to  be,  that  the 
original  notice  of  hail  became  a  nullity  by  the  rejection  of 
one;  and  therefore  there  being  nothing  to  add  to,  a  notice 
of  putting  in  and  justifying  de  noco  ought  to  have  been 
l^ven,  and  not  a  notice  of  added  bail.  This  was  the  prac- 
tice in  C.  P. ;  and  it  was  desirable  to  assimilate  as  much 
as  possible  the  practice  of  both  Courts. 

The  bail  were  therefore  r^ected,  and  fresh  notice  was 
given  in  consequence  of  the  decision,  under  which  the  bail 
afterwards  justified  (a). 


(c)  Vide  lUg.  Gem.  Trin.  59  Geo.  S.  5  T.  R.  S68.  Edmbt  ▼.  AUeHt 
Id.  401.  and  Rex  t.  Sker^qf  EeeeXf  Id.  633. 


The  Kino  v.  The  Inhabitants  of  St.  Austell.        Wedneeda^, 

May  8. 


Oj 


FN  appeal  to  the  Sessions,  by  Thomas  Carlyon,  Esq.  Landlord,  aot 

against  a  poor^s  rate  made  for  the  parish  of  St.  Justell,  in  the  parish,   ^ 

the  county  of  Cornwall,  in  which  he  was  assessed  for  the  ^^^uig  gnnt- 

copper  dues  of  a  certain  mine  called  CrinnU$  situate  in  tbrtwen^- 

that  parish,  in  the  sum  of  244/.  I61.,  the  Sessions  quashed  certaiiradveii. 

turers  to  dig 
for  minerals 
mider  a  close,  reserTinc  to  himself  a  certain  proportion  of  the  ore  in  an  improved  and 
merchantable  state,  and  granting  to  the  adventurers  the  exclnsive  occupation  of  the 
mine  for  the  purpose  of  ^rocnhng  the  ores,  is  rateable  for  the  relief  of  tlie  poor  in 
which  the  mine  is  situate,  in  respect  of  such  reserved  proportion,  and  in  respect  thereof 
if  to  be  contidered  as  aa  occupier  of  the  land  by  the  hands  of  the  adveoturefs. 
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the  rate,  subject  to  the  opinion  of  this  Court,  on  the  foU 

.«.    «-  lowing  case : — 

The  Kino  ^ 

«. 
Th€ 
Inhabitants       ^^*  Carlyon,  at  the  time  of  making  the  assessment  in 

St.  Austell  9^®5^^">  ^^^  ^®°g  before,  was  an  inhabitant  of  the  parish 
of  St.  Blazey,  and  not  an  inhabitant  of  the  parish  of  SL 
jiustell,  nor  the  occupier  of  any  land,  house,  or  other  pro- 
perty therein^  unless  he  be  deemed  to  be  such  in  respect 
of  the  dues  after  mentioned.  Being  seised  in  fee  of  the 
lands  within  which  the  mine  after  mentioned  is  situate, 
Mr.  Carhfon  did,  by  indenture,  dated  12th  Jiaittiaiy,  181 1, 
give  and  grant  to  Joshua  Rowe,  his  partners,  fellow  adven- 
turers, &c.  full  and  free  liberty,  licence,  &c.  to  dig,  work, 
mine  and  search  for  tin,  tin  ore,  copper,  copper  ore,  8cc. 
in  that  part  of  his  lands  called  Crinnis,  situate  in  the 
parish  of  St,  Austell,  and  the  same  to  take,  carry  away, 
and  convert,  and  dispose  of  to  his  and  their  own  use, 
and  within  the  limits  of  the  sett  thereby  granted,  to  dig 
and  make  such  adits,  shafts,  &c.  and  to  erect  such  sheds, 
8cc.  as  the  said  adventurers  should  from  time  to  time 
think  necessary ;  To  hold  the  same  for  the  term  of  twenty- 
one  years,  the  said  adventurers  yielding  and  paying,  laying 
out,  and  delivering  upon  the  grass  unto  and  for  the  use  of 
the  said  Thomas  Carlyon,  his  heirs  or  assigns,  one  full 
eighth  part  or  share,  or  dish  of  all  tin,  tin  ore^  file,  which 
should  or  might  by  virtue  of  the  said  indenture  be  brought 
to  grass  within  the  limits  of  the  sett  granted,  the  same 
having  been  first  well  and  sufficiently  spalled,  picked,  wash- 
ed, &c.  according  to  the  several  natures  thereof,  made  mer- 
chantable and  fit  to  be  smelted,  and  fairly  divided  and  laid 
out  upon  the  grass  at  the  costs  and  charges  of  the  said  ad- 
venturers. T  he  indenture  contained  covenants  on  the  part 
of  the  adventurers  to  pay  or  deliver  to  the  said  grantor,  his 
heirs,  &c.  the  one  eighth  part  share  reserved  in  the  inden- 
ture, or  to  pay  the  value  of  such  part  or  share  in  money, 
at  his  election;  at  such  best  price  as  the  same  could  be  sold 
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for,  within  two  months  at  the   farthest  after  the  minerals        1822. 
should  be  returned  and  sold.     By  other  covenants  four  days     ThTKnco 
notice  was  required  to  be  given  to  the  grantor  of  weighing  «- 

and  dividing  the  munerals  procured ;  and  further,  tliat  the  Inhabttamts 
grantee  and  his  fellow  adventurers  should  pay  and  discharge  g,^  Austbli. 
all  rates,  taxes,  and  assessments,  which  should  be  imposed 
during  the  term,  granted  upon  the  minerals,  or  the  money 
arising  from  the  sale  thereof,  or  the  dues  reserved,  or  upon 
the  grantor,  for  or  in  respect  of  the  same;  and  that  the 
grantees  should  indenmify  and  save  him  harmless  from  such 
impositions.  In  conclusion,  the  grantees  covenanted  during 
the  term  to  work  the  premises  granted,  in  the  most  proper 
and  effectual  manner,  with  a  sufficient  number  of  labouring 
miners,  unless  prevented  by  water  or  other  inevitable  im- 
pe^ment.  Under  this  grant,  and  ever  since  the  date  thereof, 
the  mine  has  been  worked  by  Mr.  Rowe  and  certain  adven- 
turers claiming  under  him,  at  their  sole  risk  and  expence, 
and  without  any  expence,  risk,  or  interference  whatsoever, 
on  the  part  of  the  grantor.  Various  shafts  and  other  works 
necessary  to  obtain  ore  have  been  dtig,  and  buildings 
erected  by  the  adventurers,  at  a  great  expence,  under  and 
by  virtue  of  the  grant.  The  mine  and  all  the  erections 
diereoQ.  have  always  been,  since  the  date  of  the  grant,  and 
still  are,  in  the  sole  occupation  and  possession  of  the  adven- 
turers. The  mine  is  a  declining  mine.  The  ores  raised 
from  time  to  time,  after  undergoing  the  process  of  cleans- 
ing, at  an  expence  varying  according  to  quality  from  one  to 
fifteen  shillings  in  the  pound  upon  the  maiitet  price,  have 
been  from  time  to  time,  before  calcination  and  smelting, 
sold  by  the  adventurers,  sometimes  by  public,  and  some- 
times by  private  contract,  when  they  thought  fit,  without 
any  control  on  the  part  of  the  grantor.  No  part  of  the 
ores  raised  has  ever  been  rendered  to  the  grantor  in  kind ; 
but,  in  lieu  thereof,  one-eighth  part  of  the  money  arising 
from  the  sales  thereof  has  hitherto  been  paid  to  him  in 
pursuance  of  the  indenture.     The  grantor  has  heretofore 
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182S.        been  nted  for  the  relief  of  the  poor  of  the  parkh  of  Sf^ 

The  KiMo     -^^^f  in  respect  of  the  one-eighth  part  of  the  monqr 

^  arising  as  aforesaid,  and  has  paid  his  assessments  up  to  the 

IsBABiTASTB  time  of  the  present  appeal.    The  fivm  mider  which  the 

St.  AofTsuu   ^^^  ^  situated  has  always  been  occupied  by  a  private  in« 

dividual,  as  tenant  of  Mr.  Carfyon,  at  a  yearly  rent,  and 

the  tenant  is  rated  to  the  poor  of  SL  AuileU  for  the  same. 

The  question  for  the  opinion  of  the  Court  is,  whether 

Mr.  Carlyon  is  liable  to  contribute  to  the  relief  of  the  poor 

of  St.  jiusUU,  in  respect  of  the  dues  reserved  and  paid  in 

and  imder  the  indentwe  mentioned.    A  rule  niri  having 

been  obtained  for  quashing  the  order  of  Sessions, 


fFfiltfe*shewed  cause,  and  contended  that  the  dues  i 
by  the  indenture  were  not  liable  to  be  rated.  He  < 
voured  to  distinguish  this  case  from  RowU  v.  Gdb  (a),  Rex 
y.  St.  Agn»{b\  and  Hex  v.  The  Baj^kt  Mill  Company  (e), 
and  relied  upon  Itesr  v.  Tke  Earl  of  Pomjret  (J),  and  Meg 
V.  The  Bishop  of  Rochester  (e).  He  dwelt  upon  the  drcum-r 
stances  that  in  this  case  the  appellant  was  not  an  inhabitant 
of  Si.  Austell;  that  the  lordhadno  occupation  of  the  mine, 
bebg  excluded  by  the  terms  of  the  grant;  that  the  adveo* 
turers  had  the  sole  occupation ;  that  it  was  a  failing  miae^ 
that  the  dues  paid  to  the  lord  were  in  the  nature  of  a  rent, 
and  therefore  not  rateable ;  that  the  surface  of  the  so3  was 
rated ;  and  that  the  tenant  actually  paid  the  rates.  This  was 
an  attempt,  he  contended,  to  rate  a  money  rent  in  die  hands 
of  the  lord,  who  did  not  reside  in  ike  parish,  and  who 
therefore  not  being  an  bhabitant,  in  any  sense  of  the  word, 
could  only  be  rated,  if  at  all,  as  an  actual  occupier  of  the 
mine.  Now  the  occupation  was  negatived  by  the  case ; 
and  therefore,  independently  of  any  other  objection,  the 
lord  could  not  be  rated.    He  urged  the  impolicy  of  any  re« 

(a)  Cowp.  451.  (tf)  5  M.  ft  S.  141. 

(ft)  3  T.  R.  480.  (c>  It  Bait,  S55. 

(e)  t  M.  Sc  8.  Sit. 
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fiMd  con9tnieliM  of  the  doctrine  of  occupation  in  a  cue  183B. 

of  thk  Hitnr^»  coDndoring  the  aniiety  of  the  legislature  to  TbeKnto 

protect  property  of  this  description,  and  the  encouragement  Jj^ 


which  onght  to  be  extended  to  miohig  adventurers,  whose  Ivbabitahts 
interests  most  be  materially  affected  by  holding  such  pro*  g,,  Avmix. 
perty  rateable^ 

jiJam,  contri,  was  stopt  by  the  Court. 

A&BOTTy  C.  J.-— Though  there  may  be  some  degree  of 
refinement  in  holding  that  a  person  deriving  conridenble 
profit  from  land,  who  is  not  an  inhabitant,  is  liable  to  pay 
tfie  burthens  of  the  parish;  yet,  I  think,  considering  that 
die  mode  in  which  such  profit  is  collected,  tends  to  increase 
die  burthens,  by  bringing  a  number  of  labourers  and  artifi- 
cers into  the  parish,  there  seems  to  be  no  hardship  in  die 
principle.  I  confess  1  am  unable  to  distinguish  the  present 
case  from  Rawb  v.  GelU  and  Rex  v.  The  BapHsi  Mill  Om* 
fany,  and  1  think  we  ought  to  decide  this  case  according  to 
die  opinioii  prouomKed  by  the  Court  in  those  cases.  Not* 
widiftanding  what  has  been  urged  in  this  case,  I  cannot 
distinguish  the  rate  of  interest  wUch  the  adventurer  has 
acquired  in  the  mines  under  a  grant  or  licence  like  the  pre«- 
sent,  from  that  which  he  has  when  he  works  under  a  custom 
prevailing  in  a  particular  district,  such  as  existed  in  those 
two  cases.  1  think  this  case  is  distingutdMble  from  Her 
V.  T/ieJEor/  cf  Pomfrei  in  two  particulars.  In  that  ease 
the  owner  of  the  mines  had  made  an  absolute  lease  of  all 
tfaemmes,  together  with  certain  mills  and  other  premises 
therein  described;  the  possession  therefore  passed  by  the 
lease  to  the  lessees  absolutely.  Whereas  here  the  posses- 
sion of  the  adventurer  is  only  of  that  part  of  the  mine 
which  he  has  worked.  The  other  distinction  is,  that  in 
this  case  the  reservation  or  render  is  of  a  part  of  the  native 
minerals  in  a  dressed  state,  as  in  the  case  of  Rowh  v.  Gelh; 
and  not  a  part  of  a  different  subject,  as  was  the  case  in 
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1822.        i2er  v.  TAe  Earl  of  Ponffret,  where  the  reiider  was  not  of 

,^;f*^^^^     the  native  mineral,  but  a  render  of  something  in  an  altered 

V*  state,  having  first  undergone  the  process  of  smeltbg.    In 

iHHABrrAMTs  these  two  particulars  this  case  is  distinguishable  from'  Rex 

St.  AunELL.    ^*  ^^^  ^^^  ^f  P^^f^^^*    Acting  upon  the  authority  of 

Rowls  V.  Cells  .and  Rex  v.  The  Be^tisi  Mill  Company,  I 

think  Mr.  Carfyon  is  liable  to  be  rated  in  respect  of  these 

dues.    In  so  deciding  this  case,  I  feel  the  less  reluctance ; 

for  if  this  be  not  the  subject  of  a  poor's  rate,  Mr.  Carbfon^ 

when  an  attempt  is  made  to  levy  the  rate  upon  him,  may 

bring  an  action  against  the  persons  who  enter  to  levy,  and 

have  the  question  settled  in  a  different  form  from  the  pre* 

sent,  if  he  is  dissatisfied  with  this  decision. 

I   .  .    Bay  LEY,  J. — ^We  ought  to  layout  of  the  question  the 

fact,  that  in  this  particular  case  the  mine  is  a  failing  mine; 
*  for,  whether  failing  or  not,  the  property,  which  is  the  sub- 
ject of  the  present  rate,  is  a  beneficial  and  useiul  proper^ 
to  the  person  upon  whom  the  rate  is  made.  In  Rjtx  v.  Par' 
rott  (a),  which  was  the  case  of  a  coal  mine,  it  was  decided, 
that  whether  the  mine  was  thriving  or  not,  if  it  were  the 
subject  of  a  rate,  it  must  still  be  rated.  But  the  short 
ground  upon  which  my  opinion  is  founded,  is,  that  this 
case  comes  within  the  principle  laid  down  in  Rowls  v.  Cells, 
Rex  V.  The  Baptkt  Mill  Company,  and  Rejt  v.  St.  Jgnes, 
and  is  disUnguishable  from  Rex  v.  The  Earl  of  Pon^rei 
and  Rex  v.  The  Bishop  of  Rochester.  In  the  former  cases 
the  .Court  acted  upon  the  principle,  that  the  persons  on 
whom  the  rate  was  to  be  imposed,  were  to  be  conmdered 
as  the  occupiers  of  the  land ;  and,  in  respect  of  ttie  occu- 
pation of  the  land,  had  derived  a  beneficial  profit ;  but,  in 
the  latter  cases,  the  Court  came  to  a  different  conclusion, 
because  the  party  had  completely  divested  himself  of  the 
possession ;  and  therefore  he  ought  not  to  be  held  rateable. 

(a)5T.  R.596. 
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Hero  the  pirty  has  not  ditested  liiinaelf  of  the  possetfsioa*       1992. 
Hie  ctae  of  RmBnU  v.  GeUs  first  decided  that  the  person     ^^^^^ 
first  entitled  to  the  lead  was  liable  to  be  rated;  and  the  v. 

only  way  in  which  it  is  attempted  to  dbtinguish  that  case  ivHABiTAvrt 
from  this,  is,  that  there  the  person  first  taking  the  lead  was  ^^  Avvniu 
the  assignee  of  the  lord  of  the  manor,  and  not  himself. 
That  makes  no  distinction ;  for  if  the  lord  would  not  be 
liable,  the  assignee  would  not  be  liable.  The  only  way  of 
making  him  rateable  is  by  considering  him  to  a  certain  ex- 
tent as  the  occupier  of  the  land.  That  case  was  followed 
by  Res  v.  St.  Jgnes,  and  Rex  v.  The  Baptist  Mill  Cam^ 
pawy.  When  those  cases  came  before  the  Court,  they  were 
fully  considered  with  reference  to  the  language  of  the  staU 
43  Eliz.  c.  2*  The  Court  were  anxious  to  see  whether 
each  particular  case  fell  within  the  words   of  that  act.  * 

Then  upon  what  principle  was  it  that  they  laid  down 
the  rule,  that  the  lord  who  receives  an  aliquot  part  of 
the  produce  of  the  mine,  is  rateable  I  Why  it  was  upop 
this,  that  the  l<Nrd  must  be  conridered  as  occupying  the 
land. by  the  hands  of  the  adventurers ;  and  that  it  was  pos« 
sessed  by  him  when  he  had  his  share  of  the  produce,  after 
satisfying  the  adventurers  for  thekr  labor  and'  risk ;  and 
that  though  the  adventurers  were  to  work  and  to  have  the 
sole  and  exclusive  privilege  of  working,  yet  as  they  were 
to  work  and  raise  for  his  benefit  part  of  the  produce 
of  the  minei  he  was,  by  their  hands  and  by  their  labour^  to 
a  certain  extent  a  jomt  occupier  of  the  land.  That  was  the 
principle  upon  which  those  decisions  were  founded.  1 
agree  that  the  reason  given  for  such  a  decisicm  is  to  a 
certain  d^ee  refined;  but  that  was  the  reason.  Such 
was  the  principle  of  Rowhy.  GeUs,  and  the  other  cases 
mentioned.  But  when  the  cases  of  Rex  v.  The  Bishop  of 
Rochester  and  Rex  v.  The  Earl  of  Pom/ret  came  before  the 
Court,  they  said  that  those  cases  were  distinguidiable,  be« 
cause  there  the  lord  had  entirely  let  the  mines;  and  whe- 
ther they  were  worked,  or  not,  still  he  was  out  of  pos- 

VOL.  I.  A  A  . 
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nSSL        tesnon,  aoff  therefore  ooald  not  be  considered  af  the  oe- 
i^^^^!^     copier,   and    the  workbg  1^  the  adireBtiirers  ymB  not  a 
J^-  working  for  him  and  them  jointly,  but  eicclmvely  for  them- 

iHRABiTAim  selves.  Whether  they  worked  or  tiot,  the  legal  posses- 
St.  AtffTBix.  sion  ^^  ^  the  miners.  In  the  latter  case  the  miners  paid 
a  money  rent«  and  dierefore  the  relation  of  landlord  and 
tenant  subsisted  between  the  parties  to  all  intents  and  pur- 
poses. In  the  present  ease  there  is  this  difference,  diat 
the  adventurers  entitled  under  this  lustrnment  have  not  the 
entire  occupation.  They  have  the  exclusive  right  of  work* 
ing  the  mine ;  but  that  does  not  give  them  the  entire  and 
exclusive  occupation.  Upon  the  groundsi  dierefore,  that 
this  instrument  does  not  profess  to  convey  the  minerals 
until  they  are  worked;  that  it  does  not  contain  proper 
words  of  demise,  but  merely  grants  these  persons,  at  most, 
the  privilege  of  cEgging  and  sinking  adits,  not  for  their  sole 
benefit,  but  upon  the  terms  diat  they  shall  leave  upon  die 
grass,  for  die  benefit  of  the  lord,  a  portion,  in  a  certain 
improved  state,  of  what  they  shall  get  from  the  mine,  it 
seems  to  me  that  the  case  ranges  itself  within  the  principle 
established  by  Rowk  v.  Gelk  and  Rex  v.  T%e  Baptist.  Mill 
Company;  and  that  Mr.  Carlyon  must,  by  the  hands  of 
these  adventurers,  be  considered  to  a  certain  extent  as  the 
occupier  of  the  land ;  and  if  so,  he  is  clearly  rateable. 

HoLBOTD,  J.  (who  had  only  heard  part  of  the  argu- 
ment) said, — ^That  as  far  as  he  had  heard  the  case,  it  clearly 
fell  within  the  range  of  Rawls  v.  Gelk,  and  the  cases  subse* 
quendy  decided,  following  up  the  principle  diere  laid  down. 

Best,  J.  concurred  widi  die  rest  of  the  Court. 

Order  of  Sessions  quashed. 


Ii*a9t:Ar  tSRirir^  tkiiEO  qeo.  17.  SAP 

IMt. 


JBames  ^.  Williams.  ^if^^^* 

Maif  9. 
\jAMPBEIiIa  had  obtained  a  nile  to  shew  cause,  why  Plaintiff  toed 
the  proceedings  in  diis  action  should  not  be  set  aside,  on  ^*^lJJI^  ^ 

the  ground   that  the  debt  was  under  405.,  and  therefore.  County  Court 
.  for  a  debt  con- 

beneath  the  dignity  of  this  Court*  tractedinJftd- 

dl0i#jE,andhaT» 
ing  failed  for 

CAtV/y  shewed  cause  on  an  aftklavit,  stating,  that  the  debt  JJSJ^^^** 

was  contracted  in  Middlesex,  not  within  the  jurisdiction  of  proceeded  in 

any  Court  of  Requests  ;    that  the  defendant   resided    in  though  the 

Surrey,  whene  the  plaintiff  had  endeavoured  to  sue  him  in  der  iotfthe*" 

the  County  Court,  and  had  failed  because  of  the  want  of  ^"'1'*^^ 

.     ...  to  set  aside 

jurisdiction  m  that  Court.  the  proceed- 

ings, the  debt 
not  being  re- 
Per  Curiam, — This  is  an  improper  application,  and  the  coTcrableelse* 

rale  must  be  discharged  with  costs.    The  smallness  of  the 

sum  is  no  reason  why  the  plaintiff  is  to  lose  his  debt,  if  it 

cannot  be  recovered  elsewhere  (a). 

Rule  disduu^ged,  with  coatik 
<«)  Vide  TMbb  T.  HToodwwrd,  6  T.  R.  175.  8.  P. 


Gaitskill  V.  Greathead.  JUa^g?^ 

Assumpsit  on  a  bill  of  exdiange  for  62/.«i.,with  Pleas  to  a  de- 

claration  upon 
the  common  counts,  for  goods  sold  and  delivered.     Pleas,  a  bill  of  ex- 

1.  Non  Assumpsit.     2.  As  to  the  counts  upon  the  bill  of  ^^tT'for 

exchange,  a  special  plea,  that  part  of  the  consideration  of  8®^*  •*'<*• 

of  the  consi- 
deration of  the  bill  was  spiritiioas  liquors  sold  at  different  times,  in  quantities  less  ii^ 
Taloe  than  fOs. ;  and  f.  That  plaintiff  and  defendant  had  accountrd  togeUier,  and  that  the 
latter  had  giren  the  former  a  bill  of  exchange  for  the  amonnt  of  the  goods  mentioned  in 
on  counts,  which  bill  is  still  outstanding  and  unsatisfied ;  are  issuable  pleas,  and 


«eB9ot  be  treated  as  nullities,  entitling  plaintiff  to  sign  judgment  as  for  wait  of  a  plea. 

A  A  £ 
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IDfif  •       said  b31  was  spirituous  liquors  sold  and  delivered  at  different 

^^'^'"^^      times^  in  quantities  less  than  20s.  at  a  time,  and  therefore* 

V.  that  the  bill  was  void  by  force  of  the  stat  24  Geo.  2.  c.  40. 

GaifATniAD.  ^^  jg^  ^j  ^   ^  ^^  ^U  ^1^^  common  counts^  a  plea,  that  the^ 

defendant  had  accounted  with  the  plaintiff  for  the  goods 
sold  and  delivered  in  those  counts  mentioned,  and  had  given 
plaintiff  a  bill  of  exchange  for  62/.  Ss.,  being  the  amount 
thereof,  which  bill  was  still  outstanding  and  unpaid,  and 
wbich  defendant  was  still  liable  to  pay. 

Turton  now  moved  for  leave  to  sign  judgment  as  for 
want  of  a  plea,  contending,  that  these  were  evidently  sham 
pleas  for  delay,  and  might  be  treated  as  nullities.  Supposing 
the  second  plea  to  be  true,  the  matter  pleaded  would  not 
invalidate  the  bill.    He  cited  Spencer  v.  Smiih  (a). 

Bat  LEY,  J.  (the  only  Judge  in  Court). — These  pleas  may 
be  tried  by  the  country ;  you  must  therefore  reply  and  go  ^ 
to  trial.  The  Common  Pieas  have  held,  in  Scott  v.  Gill- 
more  (6),  that  a  bill  of  exchange,  part  of  the  consideration 
of  which  h  spirituous  liquors.sold  in  less  quantities  than  of 
90s.  value,  it  totally  void,  though  part  of  the  consideration 
was  money  lent. 

Rule  refused  (c). 

(a^SCampb.^.  (c)  Vide  1  Selw.  N.  P.  61.    Petke, 

(^)  S  Taunt.  Sf  6.  M.  P.  C.  ISO ;  and  BMmyMl  ▼.  Hutek- 

t'flMn,  5  B.  &  A.  ff41. 
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1888. 


AmOBY  v.  BbODBICK.  FWifay, 

May  10. 


X^ECLARATION  in  covenant  on  an  indenture  between  pefendant,  by 
defendant  of  the  first  part,  Philip  Rawlings  of  the  second  signed  m  bond 
part,  and  plaintiff  of  the  third  part,  by  which  defendant  a»-  ^^^J^Jf^ 
signed  to  plaintiff  his  interest  in  a  certain  bond  in  the  penal  tbe  former  by 
sum  of  8000/.,  executed  to  him  by  Joshua  Rowe,  and  de-  vemiuted  that 
fendant  covenanted  that  he  would  avow,  justify,  and  main-  tiSr^ratify, 
tain,  ratify  and  confirm,  all  actions,  &c.  on  the  said  bond  ^  cmi6nn 
which  plaintiff  might  bring,  without  releasing  the  same;  that  broocfaton  tfie 
the  said  bond  was  good  and  valid,  and  that  defendant  would  tiff;  withmit 
do  all  acts  to  support  the  same.     Breach  first,  that  plaintiff  J[2S^f^ 


on  the  12th  of  May,  1821,  to  wit,  Bt  London,  &c.  com-  ntiooonthto 

.  ...  covenant  mver- 

menced  an  action  in  the  King's  Bench  against  said  Joshua  red,  that  pbiin- 

Rowe  on  the  bond,  nevertheless,  defendant,  not  regarding  ^  Mtionra 

his  covenant,  did  not,  nor  would  (although  he  was  after-  ^^.  ^^  ^^ 

wards,  to  wit,  on  the  day  and  year  last  aforesaid,  requested  bat  tbat  in 

•      •  «  preach  ox  co— 

by  plaintiff  so  to  do)  avow,  justify,  and  mamtam,  ratify  or  Yenaut  de- 
confirm  said  action  so  commenced,  but  on  the   contrary  ^  ^^tain 

thereof,  on  6th  March,   1821,  at  London  aforesaid,   &c.  »*>fy.  •»<}. 

.  confirm  uid 

released  Joshua  Rowe  from  all  actions,  suits,  bills,  bonds,  &c.  action,  «*  ai- 

whereby  plaintiff  was  hindered  from  proceeding  m  his  action,  t^^tenBardTto 
had  sustained  the  costs  thereof,  and  also  costs  and  expences  ^  ^  ^^^^ 
in  endeavouring  by  rule  of  Court  to  set  aside  the  said  re-  miMd^requeMed^" 
lease.     Breach  second,  that  the  bond  assigned  to  plaintiff  trarr  there- 
was  not  good  and  valid.     Demurrer  to  first  breach,  that  ^^  ^leM 
although  it  appears  by  that  breach  that  defendant  was,  on  a  •/•  A-  fromall 
particular  day  mentioned,  requested  by  plaintiff  to  avow,  whereby  plain- 
justify,  and  maintain,  &c.  the  action  so  commenced,  yet  dmdUn  hb 
plaintiff  has  not  alleged  or  stated  in  such  breach  any  place  a^on,«itf «». 

or  venue  where  plaintiff  requested  defendant  so  to  do ;  and  tk^nrf,  tmd 

atM9tf  the  tide 
rf  Cmai  i9  ttt 
maide  ike  release.  On  demurrer  to  thi^  breach  :— Held,  1.  Tbat  it  was  not  necessary  to 
allege  a  vetnte  to  the  request  stated  in  the  declaration,  the  request  itself  being  unneces- 
sary ;  and  9.  I'hat  the  allegation  of  special  damage,  if  objectionable,  ought  to  have  been 
demurred  to  specially,  and  could  not  be  taken  advantage  of  upon  general  demurrer  to 
the  breach  assigned. 


909  CASKS  IN  THfi  king's  BKNCH, 

189S.       dial  tho  breach  is  ia  other  respects  insuiBcient.    Defeodant 
^Xuovt      ^^^'^  ^^^^  ^^  ^^  second  breach,  and  concluded  to  the 

_    «•  country.    Joinder  in  demurrer  to  the  first  breach. 

Baosaicx.  '' 

Gaselee,  in  support  of  the  demurrer,  contended,  first,  that 
the  breach  first  assigned  was  insufficient  for  not  stating  a 
venue^  where  the  plaintiff  requested  defendant  to  maintain 
the  action  conmienced  by  the  plaintiff  on  the  bond ;  and, 
second,  that  the  plaintiff  had  in  his  declaration  claimed,  by 
way  of  damages,  ihore  than  was  recoverable  in  diis  action, 
namely,  the  costs  of  the  action  upon  the  bond,  and  the 
costs  of  endeavouring  to  set  aside  the  release.  As  to  the 
first  point,  he  cited  Harris  v.  Mantle  (a),  Lowe  v.  Kirby  (fi), 
and  Bach  v.  Owen  (c),  and  as  to  the  second,  Sutton  v.  John^ 
son  (d). 

Chitty,  contrii,  was  stopt  by  the  Court. 

Abbott,  C.  J. — ^I  think  the  first  special  cause  of  de-* 
murrer,  namely,  the  want  of  an  allegation  of  venue  to  the 
request,  is  not  supportable.  In  this  case,  the  plaintiff  was 
not  at  all  bound  to  allege  a  request.  The  object  of  the 
request  is  to  oblige  the  defendant  to  do  something  which  he 
was  bound  to  do  without  request.  A  plaintiff  need  not 
allege  a  request  where  the  object  of  the  request  is  only  to 
demre  the  defendant  to  do  an  act  which  he  cannot  forbear  or 
abstain  from  doing  without  violating  his  duty.  All  that 
part  of  this  declaration  which  contains  the  averment  of  i^ 
request,  that  the  defendant  would  mamtain  the  action,  is 
perfectly  unnecessary.  The  breach  is  well  assigned  by  the 
allegation,  that  the  defendant  had  in  fact  released  Rowe 
from  all  actions.  That  must  mean  to  include  the  action 
which  the  plaintiff  brought  upon  tlie  bond  in  question.  As 
to  the  second  ground  of  demurrer,  namely,  thdX  which  fe«» 

(a)  9  T.  R.  907.  (c)  5  T.  K.  609. 

(6)  Sir  W^  Jones,  56.  {d)  i  T.  K.  49;i( 
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lates  to  the  allegation  of  special  damage,  by  reason  of  the       ISSf. 
expence  incurred  in  bringing  the  action  and  in  applying  for 


Amort 


BaonaicK. 


a  rule  of  Court,  I  think  the  defendant  cannot  avail  himself  _  v. 
of  it,  supposing  the  allqpitioD  of  such  special  damage  to  be 
objectionable.  If  the  plaintiflF  cannot  by  law  recover  the 
special  damage  alleged,  m  this  action,  or  if  he  has  claimed 
too  much,  it  seems  to  me,  that  instead  of  demurring  to  the 
whole  declaration,  vrhich  the  defendant  has  here  done,  he 
should  have  deamrred  specially  to  that  part  in  which  the 
special  damage  is  improperly  claimed.  The  case  of  Jaques 
V.  Cesar  (a),  is  an  authority  to  shew,  that  if  the  plaintiff 
recover  more  damages  than  he  is  entided  to,  it  will  not  be 
error  on  the  record.  But  as  this  has  not  been  spedaUy  de- 
murred to,  we  can  take  no  notice  of  it,  the  plaintiff  havii^ 
assigned  a  breach  upon  which  he  may  mamtain  this  actiott. 

Bayley,  J. — The  second  point  is  not  arguable.  In 
addition  to  the  case  in  Saunders,  I  think  the  case  of  Duffield 
V.  ScM  (b)  is  perfectly  applicable  to  this  case,  lliat  was 
an  action  of  debt  on  bond.  The  defendant  pleaded,  that  it 
was  a  bond  conditioned  for  the  performance  of  covenants 
which  were  to  indemnify  the  obligee  from  alimony  and 
debts  incurred  by  his  wife  after  their  separation,  and  that 
defendant  had  performed  die  covenants.  The  plamtiff  re- 
plied, that  a  judgment  was  recovered  against  the  obligee  by  a 
creditor  of  his  mte,  and  that  he  paid  debt  and  costs,  of  tMch 
defendant  had  notice.  Upon  demurrer,  the  defendant  was 
held  liable  for  the  debt  as  well  as  the  costs  paid  by  the 
plahtiff,  the  covenant  to  indemnify  being  general,  and 
judgment  was  given  for  the  plaintiff.  The  only  difference 
between  that  case  and  thu  is,  that  there  the  defendant  had 
had  notice  of  the  proceedings.  Here  this  is  not  averred  in 
the  declaration,  but  that  makes  no  difference  in  point  of  law,, 
because  the  breach  here  will  apply  to  the  one  As  well  as  to 

(«}  S  Saund.  101.  (6)  3  T.  R.  374. 
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182S.        the  other  cause  of  action,  and  if  the  breach  b  good  to  anj 
^^^)^      part  of  the  covenant,  the  action  yvill  lie,  as  the  allegatioQ  ef 
«•  special  damage  if  improper,  may  be  rejected  as  superfliiotis. 

I  have  no  doabt,  that  many  similar  cases  have  occurred 
where  no  one  has  been  ingenious  enough  to  raise  an  objec- 
tion, on  the  ground,  that  the  plaintiff  has  demanded  too 
much«  As  to  tfie  first  ground  of  demurrer,  I  am  deariy 
of  opinion,  that  the  breach  is  well  assigned.  The  defendant 
coveminla  that  he  will  avow,  justify,  maintain,  and  support 
any  action  that  may  be  brought.  The  plaintiff  says,  **  you 
have  not  avowed,  justified,  maintained,  and  supported  one 
action  that  I  have  brought,  for  you  have  disabled  yourself 
firom  so  doing,  by  executing  a  release  to  Rawe*'  The 
substantial  part  of  the  breach  is,  that  the  defendant  had 
disabled  himself  from  keeping  his  covenant,  and  that  is  a 
good  breach  to  maintain  the  action. 

HoLROYD,  J.— >1  think  the  objection  first  taken,  thai 
there  is  not  a  sufficient  breadi  assigned,  is  not  available. 
Here  the  party  covenants  to  do  a  particular  thing,  and  the 
breach  assigned  is,  that  he  has  done  an  act  whereby  he  has 
rendered  himself  incapable  of  doing  that  thmg.  That  u  a 
good  breach.  By  executing  a  release  he  has  disabled  bjan* 
self  from  avowmg  the  action  brought  by  Ae  plaintiff,  which 
be  had  covenanted  to  do.  That  is  the  effect  of  the  cove- 
nant, taking  the  whole  of  it  together.  That  bdng  so,  I 
think,  the  allegation  of  a  venue  to  the  request,  is  not  neces- 
sary, inasmuch  as  the  request  itself  is  unnecessary.  If  the 
defendant  had  taken  issue  on  the  fact  of  the  request/  by 
pleading  that  there  had  been  no  request,  1  am  of  opinion, 
that  such  a  plea,  to  the  breach  assigned,  as  it  is  here,  would 
in  law  be  a  bad  plea.  Then,  as  to  the  second  question,  it 
appears  to  me,  that  the  form  of  the  demurrer  shews  that  the 
objection  taken  is  not  maintainable.  It  is  pleaded  to  the 
breach  first  assigned  in  the  declaration,  that  *'  the  matters 
therein  contained  in  manner  and  form  as  the  same  are  stated 
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and  set  forth,  are  not  sufficient  in  law  for  the  plabtiff  to 
have  or  maintain  his  aforesaid  action  thereof  against  the 
defendant."  Now,  if  the  breach  in  point  of  law  is  a  good 
breach*  the  allegation  of  further  dami^e  spedallj*  does  not 
render  that  a  bad  breach^  for  which,  in  point  of  law,  an 
action  will  be  maintainable.  The  action  is  clearly  main- 
tainable for  the  breach  of  the  covenant,  and  if  the  Court 
can  gjive  judgment  they  are  bound  to  give  juj^ent  accord- 
ingly, though  the  party  may  not  be  entitled  to  maintain  his 
action  to  the  extent  of  recovering  those  particular  dami^es 
which  he  has  alleged  in  his  declaration.  The  Court  will 
give  him  judgment  for  what  he  is  in  law  entitled  to  recover. 
The  plaintiff  must  take  care  not  to  enter  his  verdict  in  such 
a  way,  as  would  shew  that  he  had  recovered  such  special 
damage  as  he  was  not  entitled  to  recover,  for  it  might  lie 
matter  of  errof  ,  unless  the  Court  in  which  the  writ  of  error 
is  brought,  should  give  him  only  such  damages  as  he  was 
entitled  to  recover.  But  supposing  the  objection  is  avail- 
able by  way  of  demurrer^  I  think  such  a  demurrer  should 
be  confined  only  to  that  part  of  the  declaration  averring  da- 
mages, which  the  plaintiff,  it  is  supposed,  is  not  entided  to 
recover.  In  this  case  the  demurrer  is  geifierally  to  the 
breach  of  covenant  assigned,  and  not  specially  to  that  part 
of  the  declaration  which  avers  special  damage. 
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Best,  J.  concurred  with  the  rest  of  the  Court. 


Judgment  for  the  plaintiff  on  demurrer  (a). 
(«)  Vide  Com.  Dig.  tit  Flewier,  c.  t8.    Lvrd  v.  Hwitoii,  11  But,  6t. 
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Frtday,  QOOTTILIBR  V.  ThICK. 

May  10. 

Court  will  not  X  HIS  was  an  action  on  a  bill  of  exchange.  At  the  trid 
onirsiiggestioii  of  the  cause^  all  matters  in  difference  were  referred,  by 
llSo^'r.  mS."  «^^«'  ^f  ^^  ^'•*^*'  ^  *®  arbitration  of  a  barrister,  who 
taken  in  hia      ^33  to  decide  upon  the  law  as  well  as  the  facts  of  the  case. 

well  as  law      Having  made  bis  award  generally, 
having  been 
referred  to 

af^rd*^iii*         Cop^,  S.  G.  now  moved  to  set  it  aside,  on  the  ground, 

silent  as  to  the  that  the  arbitrator  had  decided  the  question  contrary  to  law. 

decision.  He  admitted  that  the  question  of  law  had  been  fairly  raised 

before  the  arbitrator,  and  he  had  dectded  it,  and  his  award 

was  silent  as  to  the  grounds  of  his  decision ;  but  still  he 

submitted,  that,  if  the  arbitrator  was  clearly  wrong  in  his 

law,  the  award  ought  to  be  <^dned. 

Per  Curiam. — ^The  arbitrator  is  not  bound  to  state  the 
grounds  of  his  decision.  Where  matters  of  law  and  of  fiKt 
are  referred  to  an  arbitrator,  his  award  his  final  and  con- 
clusive. If  he  is  silent  as  to  his  law,  we  cannot  interfere, 
though  he  be  wrong*  This  has  been  decided  by  Chaee  v. 
Forbes  (a).  We  have  nothing  before  us  to  authorise  us  b 
saying  that  the  arbitrator  is  wrong  in  point  of  law ;  and 
therefore  we  cannot  disturb  his  decision. 

Rule  refused. 

(a)  13  East,  567. 
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DoE^  on  the  several  Demises  of  A.  P.  Driver  and  FrUitff^ 

Others  v.  Bowling.  ^  ^^• 


Eji 


JECTMENT  for  certain  messuages  and  premises,  si-  Testator  pot- 
tuate  at  Croydon^  in  the  county  of  Surrey,  and  verdict  for  and  personal 
the  plaintiff  at  the  5pnwg  Assizes  for  that  county,  m  1821,  Jj^^SJ'for!' 

subject  to  the  opinion  of  the  Court  on  the  followins  case: —  "««•  <«  ^i" 

**  three  daugh- 

ters in  sepa- 

James  Harris  being  seised  in  fee  of  the  premises,  sought  Sfic  portions' 

to  be  recovered  in  this   ejectment,  and  also  of  other  free-  J?**,  jf**^'*  , 

•'  '  the  latter  to  be 

bold  estates,  by  his  will^  bearing  date  £5th  October,  1796,  sold  and  di. 

(after  directing  his  executors  to  sell  his  stock  in  trade,  and  them,  share^^ 

giving  his  wife  for  life  the  use  of  s\ich  articles  of  his  fumi-  aSke^'HJ^Lon 

ture  as  she  might  choose,  and  afterwards  to  hb  daughters)  "theyrespec. 

devised  all  his  freehold  estates  to  his  wife  Sarah  for  life,  the  age  of 

and,  at  her  decease,  he  devised  the  same  estates  to  his  three  the^'Suirest 

daughters  Elizabeth,  Ann,  and  Carah,  as  follows :— To  jB/i-  V"  ^^  ?PP*'«^ 
~°  '  '   .  '  ^  to  their  maiii- 

zabeth  he  gave  two  houses  i\High  Street,  Croydon,  and  an  tenance  and 

estate  at  pyarlington  to  her  and  her  heirs  for  ever;  to  Ann  during mLo- 

he  gave  in  like  manner  four  houses  in  Church  Street,  Croy-  JjJ^*^  ^*  *** 

don,  and  a  house  and  shop  at  Merstham ;  and  to  Sarah  he  per^  so  de- 

*^  vised,  he  di. 

recU,  <'  In 
case  either  of  my  three  daughters  E.,  A.,  or  &,  shall  die  before  twenty-two,  or  die  single 
or  before  marriage,  the  portioo  of  the  deceased  shaU  t>e  equaUy  divided  between  the 
sanriTors,  share  and  share  alilie,  or  their  lieirs;  also,  in  case  two  of  my  daughters  die 
without  heirs,  then  the  whole  devolves  to  the  surviving  one  and  Iter  lieirs,  ia  cuu  no  hu^ 
ftmd  ts  living,  if  so,  ikeif  iiocjf  the  property  during  life  <m/y,  and  afterward*  her  or  their 
fortune  goes  to  the  heir  or  heirs  of  their  sister,  as  heirs  at  law.    I  also  make  this  reserve, 
in  case  aU  my  three  daughters  should  die  witliout  heirs  and  leave  no  husband  living,  ot 
at  the  decease  of  the  said  husband  or  husbands,  should  it  happen  such  then  exist,  I 
£ive  out  of  the  before-mentioned  etiaies  tool,  each,  to  ff.  A,,  R.  A.,  and  £.  A,,  Jkc.  Ai»u 
I  cive  in  such  eate,  only  us  above,  lOOi.  to  S,  G.,  and  20/.  to  J,  G.,  &r. ;  and  if  thig  should 
soliappen  wlien  those  legacies  are  so  paid,  I  leave  and  give  all  renidue  of  my  esialee  Uiat 
fOMains  to  be  sold  and  eouaUy  divided,  share  and  share  alike,  amongst  my  three  brothers 
J,,  E.,  and  G.  H.,  and  sister  S,  B.,  or  their  heirs,  share  and  share  alike."    TesUlor's 
daughter  E,  died  unmarried  before  twenty-two;  tlie  daughter  A.  married  the  defendant 
after  twenty-two,  and  died  without  issue  ;  and  the  daughter  S.  also  married  after  twenty- 
two,  and  died  leaving  issue  -.—Held,  that  under  this  will  the  husband  of  A.  took  an  estate 
for  Ufe  by  implication  in  the  estate  given  to  his  wife,  and  also  an  estate  for  life  in  the 
moiety  of  E.,  tlie  nniparried  sister's  estate ;  and  that  the  residuary  clause  and  gifts  over 
Hid  not  control  the  previous  directions  with  respect  to  the  daughters'  husbands. 
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1922.       gave  also  in  like  manner  three  houses  in  Conejf  Lane, 

Croydon  Common,  a  house  and  shop  at  North  End,  Cray- 
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V.  don,  and  two  tenements  at  Broad  Green,  near  Croydon^ 

and  also  a  mortgage  on  a  copyhold  tenement  situate  at 
Wickham,  in  KenL  After  other  diipctions  as  to  his  per* 
sonal  property  (which,  after  directing  the  sale  thereof^  he 
gave  to  his  three  daughters,  share  and  share  aHke,  on  their 
attainmg  the  age  of  twenty-two  years)  was  the  following 
clause,  upon  which  the  question  arose : — ^'  And  m  case 
either  of  my  three  daughters  Elizabeth^  Ann,  or  Sarak, 
shall  die  before  they  arrive  to  the  age  of  twenty-tiro  years^ 
or  die  single  or  before  marriage,  the  said  deceased's  portion 
shall  be  equally  divided  between  the  tvro  surviving  sisters, 
share  and  share  alike,  or  their  heirs.  Also,  in  case  two  <rf 
my  daughters  die  without  heirs,  then  the  whole  devolves  to 
the  surviving  one  and  her  heirs,  in  case  no  husband  it  /tm^, 
if  so,  thqf  to  enjoy  thif  property  dkring  life  onfy,  and  after^ 
wards  her  or  their  fortune  goes  to  the  heir  or  heirs  of  their 
sister  as  heirs  at  law.  I  also  make  this  reserve  in  case 
all  my  three  daughters  should  die  without  heirs,  and  kave 
no  husband  livings  or  at  the  decease  of  the  said  husband  or 
husbands,  should  it  happen,  such  then  exist,  at  ^Aetr  decease 
I  give  out  of  the  before-mentioned  estates  lOOL  eacb^  to 
fVilliam  Jllmn,  Richard  Allwen,  and  Elizabeth  AUwen, 
sons  and  daughters  of  fVilliam  Allwen  of  Chesham,  in  the 
county  of  Surrey,  yeoman.  Also,tit  such  case,  only  as  above, 
I  give  100/.  to  Susannah  Glover,  and  20/.  to  Jane  Glover, 
daughter  of  Nathaniel  Glover,  of  fVaidingham,  in  the  county 
of  Surrey,  yeoman;  and  if  this  should  so  happen  when 
those  legacies  are  so  paid,  I  leaVe  and  give  all  residue  of 
my  estates  that  remains  to  be  sold  and  equally  divided,  share 
and  share,  amongst  my  three  brothers  Joseph,  Edward,  and 
George  Harris,  and  sister  Sarah  Burnett,  or  their  hein^ 
share  and  share  alike." 

On  the  22d  January,  1799i  the  testator  died  seised,  and 


mthoiit  hftving  revoked  his  wiQ,  letfviog  bis  wife  and  hit       1822. 
throe  daughters  him  surviving.    In  the  month  of  Septmber^ 
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1808,  the  daiq;hter  £/uwi€lA  died  unmarried,  and  under  the v. 

age  of  twenty-two  years.  On  the  20th  June,  1807»  his 
d«q;hter  Anm  married  the  defendant,  and,  after  attaining 
the  age  of  tweoty*two  years,  died  in  the  month  of  May^ 
1B08,  without  issue.  On  the  80th  Jugmi,  1809,  the  daugh- 
ter StfToA  married  Abraham  Putihomt  Drwer,  one  of  the 
lessors  of  the  plainttfis,  and  on  the  86th  Jpril^  18I9>  died,, 
leaving  issue  by  her  said  husband  her  surviving.  In  Sq^, 
iep^er,  1880,  the  testator's  widow  died*  The  present  eject* 
meot  was  brought  to  recover  possession  of  a  moiety  of  the 
share  of  the  testator's  estate,  left  by  him  to  his  eldest 
daughter  EUxabeik,  who  died  under  the  age  of  twen^-two 
in  the  life-time  of  her  sister  Ann,  the  defendant's  wifew 
The  question  stated  in  the  maigin  of  the  case  for  the  opi- 
niott  of  the  Court  was,  whether,  under  the  terms  of  the  devise 
to  the  three  daughters  of  the  testator,  and  the  events  stated 
in  the  case,  the  defendant  was  on  the  1st  January,  1881, 
(the  day  of  the  demise  laid  in  the  declaration)  entitled  for 
his  life  to  a  moiety,  or  some  proportion  of  the  share  of 
the  daughter  Etizabdhf  If  the  Court  should  be  of  opi- 
nion that  he  was  so  entitled,  the  verdict  to  be  entered  for 
the  defendant ;  but  if  otherwise,  the  verdict  to  stand. 

Plan  argued  the  case  for  the  plaintiff,  and  Chiiiy  for 
the  defendant. 

It  was  admitted  on  the  part  of  the  plaintiff,  that  the  de- 
fendant was  entitled  to  enjoy  for  life  that  part  of  the  testa- 
tor's property  which  was  specifically  bequeathed  to  Ann, 
whom  the  defendant  married ;  but  it  was  contended  that  he 
was  entitled  to  no  portion  of  ihat  which  lapsed  upon  the 
death  of  Elizabeth,  because  that  property  was  expressly 
given  to  the  latter  and  her  heirs  for  ever,  which  devise  ope-, 
tated  as  a  complete  disposition  of  the  property,  and  con- 


ld82«  sequetitly  €0uld  not  be  controkd  by  any  subsequent  ^art 
*^^  of  the  will.  To  support  this  construction  reliance  was 
^v-  placed  upoB  the  residuary  clause^  whidi  itwas  contended 

had  reference  only  to  the  diTision  of  the  testator's  persond 
l»^pcrty>  ^^  ^^  >>o^  comprdiend  the  real  property.  The 
words  portUm  and  foHvne,  in  that  part  bf  the  will  which 
respected  the  husbands,  were  also  relied  upon  as  indicating 
tiiat  die  testator  had  nothing  but  his  personal  property  in 
contemplation^  and  that  at  most  that  clause  coold  only  be 
construed  to  give  die  defendant  a  share  in  EUzabeih^s  per- 
sonal property.  On  the  odier  hand  it  was  insisted,  that  as 
the  daughter  Elizabeth  had  died  in  the  life-time  of  her  sister 
Jnn,  the  latter  immediately  became  entitled  to  the  moiety 
of  the  share  of  her  deceased  sister,  in  addition  to  the  s^are 
given  originally  to  herself,  and  that  the  defendant  himself, 
upon  the  death  of  Ann,  his  wife,  had  a  life  interest,  if  not 
expressly  by  the  will,  at  least  by  implication,  in  all  that  to 
which  she  was  at  the  time  of  her  death  entitled.  Tliis^  con- 
struction, it  was  contended,  was  borne  out  by  the  whole 
scope  of  the  will,  and  more  particularly  by  the  clause  re- 
lating to  the  husbands,  which  implied  that  the  heirs  of  the 
daughters  could  not  take  until  the  death  of  their  respective 
husbands.  The  authorities  cited  were  6  Cru.  Dig.  181. 
Cro.  Jac.  75.  1  Fern.  22.  and  Co.  Litt.  29  a. 

Abbott,  C.  J. — ^There  is  considerable  obscurity  and 
confusion  in  the  language  of  this  will,  but  upoti  the  whole, 
I  am  of  opinion,  that  the  residuary  clause  applies,  and  all 
the  gifts  over,  apply  equally,  to  the  real  and  to  the  personal 
property  that  the  testator  gives  by  his  will  to  his  daughter 
Elizabeth,  and  are  not  confined,  as  the  plaintiff  contends, 
to  the  personal  property  only,  which  she  is  to  take  mider 
the  will.  Upon  reading  the  whole  will,  it  appears  that  the 
primary  intention  of  the  testator,  after  providing  fof  his 
wife  for  life,  was,  that  all  his  property  real  and  personal 
should  be  equally  divided  among  his  three  daughters,  and  in 
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filch  s  mamer  as  that  their  issaei  if  they  hacf  any,  diouU  iiw        1822. 
herit  die  flhare  of  their  mother.    With  a  view  of  effecting      ^"^^/^^ 
tiiat  which  I  consider  was  the  purpoae'he  had  in  Tiew,  «. 

namely,  an  equal  division  of  prDperty,  he  has  not  left  his  real  ^^^^^o. 
estate  to  go  to  his  daughters  as  tenants  in  common,  vi^h 
would  be  inconvenient  in  many  respects,  and  he  gives  a 
eertai»  specific  portion  of  his  red  estate  to  each.  I  should 
hsfer  titom  tke  whole  of  the  will  that  he  considered  the  por^ 
tion  given  to  each,  to  be  a  gift  to  the  oAers  in  case  of  the 
deaA  of  either  before  attaining  the  age  of  twenty-two. 
Then  after  having  given  to  each  of  them  certain  portions  of  - 
fais  red  estate  specifically  described/  he  gives  to  tbem  all 
bis  personalty,  subject  to  that  which  was  given  to  his  wife. 
He  says,  '*  and  also  after  my  decease,  and  all  my  just  debts 
are  fully  paid,  and  my  business  and  stock  in  trade  disposed 
of,  the  surplus  remaining  and  book  debts,  with  all  my  ready 
money  and  monies  in  die  public  funds,  and  money  upon 
bond  or  bonds  and  mortgage,  and  otherwise,  whomsoever, 
wheresoever  and  whatsoever,  1  give  equally,  share  and  shar^ 
alike,  to  be  divided  amongst  my  three  daughters  Elizabeth, 
Ann,  and  Sarah,  to  be  paid  them  severally  when  they  arrive 
Co  the  age  of  twenty-two  years  their  equal  shares,  ^d  not 
before.**  In  the  mean  time,  the  interest  of  their  share  is  to 
be  applied  to  their  board  and  education.  Then  comes  the 
provision  in  case  of  the  death  of  the  daughters.  In  the  first 
|>lace  he  says,  ^*  In  case  of  either  of  my  three  daughters 
Elizabeth,  Ann,  or  Sarah,  shall  die  before  they  arrive  to  the 
age  of  twenty-two  years,  or  die  single,  or  before  marriage, 
the  deceased*s  portion  shall  be  equally  divided  between  the 
two  surviving  sisters,  share  and  share  alike,  or  their  heirs/' 
When  we  come  to  the  concluding  part  of  the  will,  it  is  ma- 
nifest that  the  word  jporf ton  is  not  confined  to  the  personal 
estate,  but  applies  also  to  the  portion  of  the  real  estate 
given  to  the  daughters.  Then  he  goes  on,  '<  And  also  in  case 
two  of  my  daughters  die  without  heh-s,  then  the  whole  de- 
volves to  the  survivor  and  her  heirs,  in  case  no  husband  i$ 
Kving:  if  so,  they  enjoy  the  property  during  life  only,  and 
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heirs  of  their  sister,  as  heirs  at  law.'*    That  is  in  case  two 
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r.  die,  or  one  of  twp  dies  leaving  a  hosbandi  then  the  property 

is  not  to  go  to  the  survivor  or  survivors,  or  to  the  hdrs  of 
die  survivor  until  the  death  of  the  huiband.  Then  he  goes 
on,  '^  I  also  make  this  reserve  in  case  aU  my  three  daughter* 
ahpuld  die  v^ithout  heirs  and  leave  no  husband  livii^  or 
at  the  decease  of  the  said  husband  living*  oe  at  the  decease^ 
of  the  said  husband  or  husbands,  diould  it  happen,  sucb 
then  exist,  at  their  decease,  I  give  out  of  the  beforO'^neH^ 
tioned  estates,  lOOl.eadkioW.J.,  jR.A.p  and  £.^.,  sons 
and  daughters  of  fV*  4*,  of  C,  in  the  county  of  $.,  yeo- 
man. Also  I  give,  in  case  such  onlif  as  abovCf  lOOl.  to  S.  G.§ 
and  do/,  to  J.  G.  daughter  of  N.  G.,  of  IV.,  in  the  county 
of  S„.  yeoman,  and  if  Mis  should  so  happen,  when  those 
legacies  are  so  paid,  I  leave  and  give  all  residue  of  my 
estates  that  remains  to  be  sold,  and  equally  .divided,  share 
and  share,  amongst  my  three  brothers  J.,  £.,  and  6.  H.,  and 
sister  S.  B.,  or  their  he^s,  share  and  share  alike."  The  word 
estates  here  is  large  enough  to  comprehend,  and  is  properly 
applicable  to  real  property,  and  the  direction  that  the  re- 
sidue shall  be  sold,  is  a  direction  certainly  more  justly  ap-* 
plicable  to  real  than  personal  property.  I  do  not  mean  that 
personal  property  may  not  often  be  sold  under  the  directions 
of  a  will,  but  it  is  more  usual  to  direct  real  estates  to  be 
sold.  Then  that  clause  which  is  introduced  with  respect  to 
the  husbands,  is  quite  consistent  with  that  which,  I  conceive, 
was  the  primary  intention  of  the  testator,  namely,  that  each 
daughter  should  take  a  tliird  of  his  real  ^estates,  apd  that 
their  husbands  should  eqjoy  the  share  during  life.  And  it 
is  not  a  very  uncommon  thing  for  the  father  of  daughters  to 
make  a  provision  that  in  case  of  their  death  without  issue, 
which  sometimes  happens,  the  husband  shall  enjoy  the  share 
given  to  her  as  her  fortune.  That  is  by  no  means  unusual 
or  improper,  for  by  this  means  a  young  woman  has  a  better 
prospect  of  making  a  provident  marriage,  when  the  hus- 
band knows,  that  whatever  misfortune  maj  happen,  or  wht^ 
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tlier  bis  wife  dies  without  chikhreni  tSixe  estate  shall  remain  in        1822. 

him,  than  when  he  knows  that  in  ease  of  death  he  shall  not      ^"^^'^ 

only  lose  his  wife,  but  all  bene6t  of  the  estate  enjoyed  with  «, 

her.    Now,  as  I  consider,  that  the  residuary  dause  is  appli-     *^^"*•• 

cable  to  the  real  as  well  as  the  personal  property,  it  seems 

to  me,  that  though  in  each  case  the  real  property  goes  to 

the  heir  at  law  of  the  daughter  first  dyings  yet,  masmuch  as 

by  the  will  the  heir  is  not  to  take  until  the  husband  dies,  it 

arises  by  necessary  implication,  that  the  husband  must  take 

during  hi^  own  life  the  beneficial ,  interest  in  that  property 

which  his  wife  has,  or  which  she  would  be  entitled  to  have 

by  the  death  of  her  sister.    For  these  reasons,  it  appears  to 

me^  that  the  defendant  is  entided  to  judgment. 

Bay  LET,  J.— If  the  clause  of  diis  will,  ''  In  case  either, 
of  my  three  daughters  shall  die  before  twenty^two,  or  die 
single  or  before  marriage,  the  portion  of  the  deceased  shall  be 
equally  divided  between  the  two  survivors  or  their  heirs,  and 
also  m  case  two  of  my  daughters  die  without  heirs,  then  the 
whole  devolves  to  the  surviving  one  and  her  heirs  in  eme  no 
husband  U  living,  if  so,  /A^eiyoy  their  property  during  life 
only,**  extends  to  the  real  estate,  then,  I  think,  there  is  no 
doubt  that  this  husband  is  entitled  to  an  estate  for  life  by 
implication.  Looking  to  the  whole  of  diis  will^  I  have 
no  difficulty  in  saying,  that  this  clause  does  extend  to 
the  real  estate,  and,  therefore,  that  the  defendant  takes  an 
estate  for  life  in  the  premises  devised  in  the  first  instance 
to  his  wife,  and  also  an  estate  for  life  in  a  moiety  of  the 
premises  devised  to  Elizabeth  his  wife's  saster.  I  thmk  the 
residuary  clause  will  apply  equally  to  freehold  as  well  as 
personal  property,  and,  therefore,  no  argument  can  be  de* 
rived  from  that  clause  in  favour  of  the  construction  con- 
tended for  on  the  part  of  the  plaintiff. 

HoLHOTD^  J.,  and  Bsst^  J.  concurred. 

Postea  to  the  defendant. 

TOt.  I.  B  B 
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Fridtttf^  Smith  tf.  Prxtchard. 


By  53  Geo.  3.    JJEJRRYJT,  on  a  former  day,  obtained  a  rale  to  shew 

c.  141.  s«f.  11  ^  ....  J, 

the  memorial  cause  why  the  warrant  of  attorney  given  m  mis  case  for 
or  other  in-'  Securing  the  payment  of  an  annuity,  and  tfie  judgment  and 
seaniDK^^^^  ^  proceedings  thereon,  riiould  not  be  set  aside,  on  the 
payment  of  an  sround  that  the  memorial  required  by  stat.  53  Geo.  3.  c.  141 . 

annaity,  most    ^  ,. ,  .  *   .  ,        .     ,  -  .i         i 

contain  Uie  s,  2.  did  not  contam  a  sufficient  descnption  of  the  place 
a^'plaee^f  of  abode  of  the  subscribing  witness  to  the  warrant  of 
Se  ^SaT  ^^  ^ittorney.  The  description  of  the  subscribing  witness  given 
therefore  '  in  the  memorial  was  **  Charles  Bilotj  clerk  to  WUHam 
Icrfi^ng  wi^. '  '^g^f  Great  Marlborough  Street,  in  the  county  of  Middle- 

ncy»  pvco  to 

secure  an  an-  _^  ^«  •  ••  «  «»■«. 

noity,  wasde-  DeitiTMtiiy  C.  S.  now  shewed  agamst  the  rule.    The  de- 

memori^u^  scription  of  the  siibscribii^  witness  here,  is  given  with  more 

/o  W^^'rtT*  certainty  than  the  act  of  parliament  seems  to  require.    The 

Gi.  M.  St.  in  statute  only  requires,  that  the  memorial  shall  contain  die 

jif."-^Heid^  names  of  all  the  parties,  and  of  all  the  witnesses,  to  the 

moriaUn'this  in<^fu>^^°^*     '^  ^J^  nothing  about  their  addresses  or  places 

respect  was      of  residence.    The  form  of  the  memorial  given  in  the  act, 

not  a  compli* 

ance  with  the    it  is  true,  is  *'  £•  F.,  of ,''  and  "  G.  H.,  of /* 

the  wamuit  of  leaving  a  blank  for  the  remainder  of  the  description  of  the 
*T"id^  "^  subscribing  witnesses ;  but  as  the  enactmg  clause  contaios 
no  requisition  of  this  sort,  it  ought  not  to  be  controled 
by  the  schedule.  Nothing  can  be  more  certain  than  the 
description  given  of  the  subscribing  witness  in  this  instance. 
It  cannot  be  underst<!K>d  that  the  private  lodging  or  dwelling 
of  the  clerk  is  to  be  given,  because  that  may  be^  uncertain. 
He  is  more  likely  to  be  found  or  heard  of  at  the  place 
where  he  is  employed,  namely,  at  the  office  oi  a  known 
attorney ;  whereas  if  his  own  private  address  only  is  given, 
the  object  of  the  act,  namely,  the  notoriety  of  the  instru- 
ment may  be  defeated ;  for  it  may  happen  that  the  witness 
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is  Kving  in  obscurity  and  cannot  be  found*  Tliis  case  is  1829. 
distbgttishable  firom  Darwin  v.  IJneoln(a),  decided  last  smitu^ 
Tenn,  for  there  die  subscribing  witness  was  merely  de-  ^ 
scribed  as  «'  Pettr  Downs,  clerk  to  Mr.  BirkdC  without  "^""^"' 
saying  who  Mr.  BbrkM  was,  or  where  he  lived.  But  here 
there  is  the  utmost  particularity  <rf  description.  In  Hadopc 
▼•  Thome  (b)  it  was  held  sufficient  for  die  plaintiff's  deric, 
in  an  affidavit  to  hold  to  bail,  to  state  Us  place  of  abode  to 
be  die  office  where  he  is  employed,  though  he  slept  at  an- 
odier  place.  Here  die  witness  is  described  as  *'  Ckarln 
Miloi,  cleric  to  William  Jger,  Great  MaHborowgk  Siftet, 
in  the  county  of  Middletex,  gentleman.'*  Cases  may  hap- 
pen in  which  it  is  impossible  to  give  the  subscribing  wit« 
ness's  address.  Suppose  an  officer  m  a  marching  regiment 
is  a  subscribiiq;  witness,  surely,  widiin  the  spirit  and  mean- 
ing of  this  act»  it  would  be  sufficient  to  describe  him  as 
'*  E.  F.,  of  his  Majesty's  ~  Regiment  of  Infantry."  This 
would  be  a  compliance  with  die  statute,  diough  nothing 
could  be  more  uncertain  or  unsatisfactory  as  sudi  a  descrip* 
don.  But  here  every  diing  is  given  that  can  1^  required, 
in  order  to  find  out  the  subscribmg  witness's  address^  if  it 
becomes  necessary,  and  therefore  there  can  be  no  reason 
for  this  application.  The  affidavit  states  diat  the  clerk  m 
question  had  resided  sixteen  years  with  Mr.  Jger,  and  as 
there  is  no  imputation  of  fraud  in  die  transaction,  diere  is  ^ 
the  less  reason  for  givmg  encouragement  to  such  an  ob« 
jection. 

Marryat  and  Carter,  contrA,  relied  upon  die  case  of 
Darwin  v.  Lincoln,  where  Mboii,  C.  J.  said,  *'  I  am  of 
opinion  duit,  by  using  the  word '  of/  foHowii^  £•  F.,  in  the 
53  Geo.  S.  c.  141,  the  legislature  evidently  mtended  that  the 
place  of  abode  of  the  witness  should  be  inserted.  It  is  of 
great  importance  that  that  should  be  done ;  for  otherwise 

(€)  5  Bara.  St  Aid.  444.  (ft)  1  M.  4r8. 109. 

B  B  2 
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1823.       ttinuity  deeds  might  be  executed  ia  the  pretence  of  «il« 
nesses  wholly.  :linkiiowii  tovthe  party«  and  .he  might  after* 


Smith 


«.  wards  have  qo  means  of  finding  them  out  for  the  purpose  of 

Bi  CHARD.   Qi^f^jojQg  iii^  evidence  as  to  what  passed  at  the  time  of 
executita/' 


Abbott^C.  J.-<^I«m  sorry  that  this  question  has  been 
agam  agitated*  I  still,  however,  retain  the  opuiion  which  I 
expressed  in  Darwin  v.  .Lincoln*  Taking  the  whole  of  the 
£d  section  of  53  Geo.  3.  c.  141.  together,  I  cannot  under- 
stand it  in  any  other  sense  than  that  the  legislature  required 
that  the  place  of  dwelling  of  the  witness  should  be  accu^ 
rately  given.  It  requires  that  the  names  of  all  the  witnesses 
shall  be  given  "  in  the  form,  ot  to  the  effeet  following.'* 
Then  the  form  given  is  **  E.  jP.,  of,"  leaving  a  place  for  the 
residence.  1  must  understand  this  as  a  compulsoiy.requisi* 
tion^  that  the.  residence  and  description  of  the  person  shall 
be  giv^  in  the  common  course  of  attestation.  It  must  be, 
'*  £•  JP./'  of  such  a  plaee  where  the  party  actually  resides. 
If  the  witness  should*  have  no  fixed  place  of  residence^  as 
in  the  case  put  in  argument,  there  is  a  provision  in  the 
same  section  which  will  meet  that  difficulty,  because  the 
words  are,  ''  in  the  form,  or  to  the  effect  following^  with 
such  alterations  therein  as  the  nature  and  circumstances  of 
any  particular  case  may  reasonably  require.^  Therefore  if 
a  witness  belongs  to  a  marching  regiment,  it  will  be  suffix 
cient  to  describe  him  of  such  a  regiment,  on  its  march  to 
such  a  place.  ^All  that  b  required  is,  that  there  shall  be 
so  much  certainty  as  that  the  witness,  if  he  is  required  to 
give  evidence,  may  be  found.  There  may  be  veiy  good 
reason  for  requiring  this  information.  By  makbg  the  ap- 
plication at  the  place  where  the  subscribing  witness  really 
resides,  you  may  meet  with  a  perfectly  disinterested  wit- 
joess  who  \vill  give  the  desired  information  free  from  preju- 
dice, because  he  may  have  no  interest  in  withholding  it. 
But  if  the  perscw  who  is  the  subscribing  witness  is  the  clerk 
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to  die  attoraey  who  prepares  the  deeds,  the  latter  maj  pos- 
sibly have  an  interest  in  not  giving  information  where  hb 
clerk  is  to  be  found  in  case  of  necessity.  By  giving  the 
real  address  and  residence  of  the  witness  this  may  be  avoid- 
ed. All  we  shall  do  is  to  set  aside  the  warrant  of  attorney 
and  judgment  in  this  case»  and  the  party  may  bring  an  action 
on  the  annuity  deed,  and  then  canry  tlie  question  to  a  higher 
tribunal  if  he  thinks  proper. 


HoLiioYD,  J.  and  BissT,  J.  concurred. 


Rule  absolute. 


Spence  and  Another  v.  Jones.  mJI^  to. 

mJ  EBT  against  the  Marshal  of  the  Marshalsea  of  this  The  ttatate 
Court,  for  the  escape  of  one  Henry  White  from  his  cas*  ^^  \tu\,  is 

tody,  whilst  confined  in  execution.     Plea,  die  General  Issue,  empowers 

^  commiMionert 

At  the  trial  before  Abboit,  C.  J.,  at  the  Middlesex  Sittings  of  banknipt 

after  last  Miehaelnuu  Term,  the  plaintiffs  had  a  verdict  for  uiem  "^everr^ 

1661.,  subject  to  the  oimucn  of  die  Court  on  the  following  ^^^^^^.1^^^ 

cases—-  '  > charged me»e« 

tiouj  at  the 
'      time  of  his  laH 

In  Trtm^y  Term,  ISfiO,  Henry  tVhiie  was  committed  to  ^"^^^l,. 

the  custody  of  the  dcfehdant  in  execution  on  a  judirmem  f!^  by  them  in 
^  '  •'     o  the  same  mao- 

obtained  against  bim  by  the  plain tifls  for  166/.  damages  and  ner  as  was 

costs,  which  judgment  is  still  unsatisfied.    On  the  16tb  May,'  practice  with 

.  respect  to 
bankrupts  in 
eostody  on  miMiu  proeeu  s— Held,  that  this  being  a  remedial. claose,  the  words  kut  examt- 
na^Ma  do  not  mean  the  last  day  of  examination,  bnt  that  th^  power  of  the  commissioners 
to  send  for  the  bankrupt  extends  to  every  day  on  which  he  is  to  be  examined  touching  the 
disclosure  of  his  estate  and  effects.  Therefore  the  Marshal  is  not  liable  .to  an  action  of 
escape  for  obeying  the  warrant  of  the  commissioners  in  bringin^t  before  ^hem  a  bankrupt 
connntii  in  his  custody  charged  in  execution,  in  order  to  bejsxatmned,  on  the  second  day 
of  the  meeting  of  thecomuiissioncrs,  though  it  is  not  tl»e  last  day  of  exauiination. 


Spbmcs 

V. 

Jonm. 
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1829.  1821^  a  commiflsion  of  bankn^it  was  issued  agamsl  Whiie, 
under  which  he  was  declared  a  banknqpt,  and  the  usual  ad- 
vertisement was  inserted  in  the  London  Gazette^  wh^eby 
he  was  required  to  surrender  himself  to  the  commissioiiers 
named  in  the  conunissioa  or  the  migor  part  of  them  on  the 
2d  and  9th  of  June  then  neit^  and  on  the  7th  JuiEgr  fol- 
lowing,  at  twelve  oVJack  at  noon  on  each  of  the  said  dajs^ 
at  GuUdhatt,  London,  and  make  a  full  discovery  and  dis* 
closure  of  his  estate  and  effects ;  when,  and  where,  the  cre- 
ditors were  to  come  prepared  to  prove  their  debts^  and  at 
the  second  sitting  to  choose  assignees,  and  at  the  last  sitting 
the  said  bankrupt  was  requufed  to  finish  his  examination,  and 
the  creditors  were  to  consent  to  or  dissent  from  the  allow- 
ance of  his  certificate.  On  the  8th  of  June  the  commission- 
ers issued  their  warrant  directed  to  the  defendant,  requiring 
him  to  bring  the  bankrupt  before  them  on  the  morrow,  at 
twelve  o'clock  at  noon,  at  GuUdhatt,  **  in  order  to  be  ei- 
ammed  touching  the  discovery  of  his  estate  and  effects, 
according  to  the  directions  of  the  several  acts  of  Parliament 
in  that  case  made  and  provided."  In  compliance  with  diis 
warranty  the  defendant  on  the  9th  June  brought  the  bank- 
rupt before  the  commissioners  at  GuUdhatt,  and  whikt  he 
was  there  and  before  his  return  into  the  rules  of  the  King*$ 
Bench  prison,  this  action  was  commenced  by  filing  the  biU 
q;amst  the  defendant.  The  bankrupt  did  not  paos  his  last 
examination  on  that  day,  but  after  attending  the  commission- 
ers he  was  carried  back  to  the  KingU  Bench  prison  by  the 
defendant,  and  has  continued  in  his  custody  from  that  time 
hitherto,  except  that  he  was  carried  befoee  the  commission- 
ers under  similar  warrants  to  that  above-mentioned  on  the 
7th  Jufy,  which  was  a4|oumed,  and  also  on  the  fi8th  July, 
11th  Auguii,  C5th  August,  and  Ist  September,  when  he 
passed  his  last  examination.  The  question  for  the  opinion 
of  the  Court  is,  whether  the  said  Henry  Whites  being  out 
of  the  rules  of  the  King^e  Bench  on  the  said  9th  of  June^ 
under  the  circumstances  stated  in  the  case,  was  an  escape  or 
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ii9t,  SO  as  to  render  the  defeadant  liaUe  to  this  action.    If       i&na^.- 
it  waS|  then  the  verdict  to  stand  ;  if  not,  then  a  nonsuit  to 
be  entered. 


Parke,  for  the  plaintiff,  contended,  that  the  defendant. 
Tvas  liabk  in  this  action  for  an  escape,  basmuch  as  the 
commissioners  of  bankrupts  had  no  authority  to  send  for 
the  bankrupt  until  the  laU  day  of  his  examination.  He 
admitted,  that  the  49  Geo.  3.  c.  121.  s.  13,  was  intended 
to  remedy  the  inconvenience  experienced  in  requiring  com* 
missioners  of  bankrupt  to  attend  a  bankrupt  confined  in 
prison  in  exeaUion,  for  the  purpose^if  taking  his  examina- 
tion, which  they  were  obliged  to  do  under  5  Geo.  2.  c.  30 ; 
but  he  insisted,  that  the  wofds  ^' last  examination/' in  the- 
13th  section  of  Ae  former  mentioned  statute,  must  mean 
the  last  day  on  which  the  bankrupt  is  brought  up  for  ex«- 
amination.  This  construction  was  fortified  by  ss.  5  fll  6> 
of  5  Geo.  2.  c.  30.  Therefore,  as  the  bankrupt  in  this 
instance  was  brought  up  on  the  9th  of  June  without  any 
authority  on  the  part  of  the  commissioners  for  that  purpose* 
the  bankrupt  nuist  be  considered  as  having  escaped,  and« 
consequently,  the  defendant  was  liable  in  this  action. 

CampheU^  contrd,  uiiged,  that  as  the  49  Geo.  3.  c.  121, 
was  a  remedial  statute,  it  must  be  construed  to  remedy  »tt 
the  mischiefs  recited  in  the  ISth  section,  upon  which  this 
question  arose.  By  the  5  Geo.  2.  c.  30,  the  commissioner^ 
had  power  to  send  for  the  bankrupt  as  often  as  Aey  pleasedy 
wh^  he  was  in  custody  on  mesne  process  oniy,  but  wheniie 
was  confined  in  execution,  they  were  compelled  to  go  to  him 
in  prison  in  order  to  take  his  examination.  To  remedy  this 
inconvenience,  the  ISth  section  of  the  former  statute  enabled 
them  to  bring  up  the  bankrupt  confined  in  execution  **  al 
time  of  his  last  examination^'  to  be  exanuned  in  the  same 
manner  as  was  before  practised  with  respect  to  bankrupU 
in  custody  on  mesne  process.    The  words  lad  exaiminatiM^ 


Spbncb 
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1822.        could  not  mean  the  last  day  of  examnationf  because,  if  it 

^^^^       did,  all  the  miscfaiefa  intended  by  the  legtriature  to  be  fe- 

.  «•  medied  would  not  be  remedied,  for  the  commusioners  would 

jowas 

still  be  obliged  to  attend  the  bankrupt  twice  m  prison  and 

could  only  send  for  him  <xice,  namely^  on  the  last  day  of 
meeting,  which  was  quite  contrary  to  the  obvious  inioition 
of  the  legislature.  Ldbking  to  the  language  of  both  statutes 
it  was  quite  clear,  that  the  different  examinations  spoken  of, 
were  to  be  considered  as  parts  only  of  one  continuous  ex- 
amination tending  to  one  object,  namely,  a  foU  and  com« 
plete  disclosure  of  the  bankrupt's  estate  and  effects.  If 
it  were  so,  there  could4>e  no  difficulty  whatever  in  deciding 
tiiat  the  words  la$i  examination,  did  not  mean  the  last  day 
of  examination^  but  must  apply  to  the  whole  of  this  exami- 
nation from  first  to  last.  On  these  grounds,  the  defendant 
was  entided  to  judgment,  of  nonsuit.  The  Court  stopt 
liim. 

Abbott,  C- J.— The  question  in  tiiis  case  arises  upon 
the  49  Geo.  3.  c.  121.  s.  13,  which  is  a  remedial  clause. 
It  begins  by  reciting,  **  That  great  inconveniences  have 
arisen  from  the  necessity  which  now  exbts  of  the  attend- 
ance of  commissioners  of  bankrupt  in  prison  to  take  the 
examinations  of  bankrupts  charged  in  execution.''  From 
this  preamble,  1  should  expect  that  the  legpislature  intended 
to  remedy  the  whole  of  the  inconvaiiences  therein  recited, 
*'  Be  it  therefore  enacted,  that  every  bankrupt  being  in 
custody  at  the  time  of  his  or  her  last  examination,  altiiough 
chafged  in  execution,  shall  be  brought  before  the  commis- 
sioners  to  be  examined  by  them,  in  the  same  manner  as  is 
now  practised  with  respect  to  bankrupts  in  custody  on 
mesne  process,  &c.''  It  is  said  that  the  words  last  ex- 
amination, are  to  be  understood  as  the  last  day  or  last  time, 
and  that  they  will  not  extend  to  all  those  days  of  examina- 
tion which  may  be  necessary  in  order  to  obtain  a  full  dis- 
closure of  the  bankrupt's  estate  and  effects.    If  that  is  to 
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be  the  narrowed  construction  of  the  words,  it  is  perfectly        1B22. 
obvious  that  a  very  small  part  of  the  recited  inconveniences       ^J^^ 
will  be  remedied.    The  rule  in  construing  remedial  statutes  •• 

is,  that  if  there  are  words  which  will  extend  to  the  whole 
mischief  intended  to  be  remedied,  the  Court  is  not  to  con- 
fine the  construction  to  the  smaller  part  only.  .What  was 
the  power  which  the  commissioners  had,  suppomng  the 
bankrupt  was  not  in  custody  in  execution  9  They  might 
bring  him  up  as  often  as  they  chose.  Then,  does  not  this 
act  give  them  the  same  power  whether  the  bankrupt  be  in 
custody  in  execution  or  not  ?  I  think  it  manifestly  does. 
Then,  if  it  does,  we  must  find  acme  meaning  for  the  words 
last  examination,  and  shew  that  it  is  not  confined  to  die 
last  day  of  exanunation.  The  statute  5  Geo.  £.  c.  SO,  gives 
Ae  commissioners  power  (o  bring  the  bankrupt  before  them 
as  often  as  they  please,  if  he  is  only  in  custody  on  mesne 
process.  We  must  see  then,  how  die  plvrBseJatt  examina* 
tion  is  there  interpreted.  We  have  been  referred  to  sec.  5.  ' 
of  that^tatute,  which  provides,  *'  That  the  bankrupt  having 
surrendered,  shall,  at  all  seasonable  times  before  the  expi- 
ration of  the  forty-two  days  as  shall  be  allowed  him  to 
finish  his  examination,  be  at  liberty  to  inspect  his  books,  8cc. 
and  to  make  such  extracts  and  copies  as  he  shall  think  fit, 
the  better  to  enable  him  to  make  a  full  and  true  discovery 
and  disclosure  of  his  estate  and  effects.*'  The  object  in 
view  here  is,  to  enable  the  bankrupt  to  make,  a  full  disclo- 
sure of  his  estate  and  effects,  and  in  order  to  make  him  do 
so,  he  is  by  this  clause  exempted  from  arrest  during  the 
period  allowed  him  for  his  examination,  that  is,  the  forty- 
two  days  originally  given  to  him,  or  for  such  further  time  as 
^e  commissioners  shall  think  necessary  to  enable  him  to 
finish  his  examination.  Then  comes  sec.  6.  which  provides, 
''  that  in  case  any  bankrupt  be  in  prison  or  in  custody  at 
the  time  of  issuing  the  commbsion,  and  is  willing  to  sur- 
render and  submit  to  be  examined,  and  can  be  brought 
before  the  commis:fioners  for  that  purpose,  the  expenijes 
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thereof  shall  be  paid  out  of  the  bankrupt's  estate ;  but  in 
case  he  is  in  execution  or  cannot  be  brought  before  die 
eommissionersi  then  the  acting  conunissionein  riiall  from 
time^  to  time  attend  the  bankrupt  in  prison  or  custody,  and 
take  his  diteovery  as  in  other  cases ;  and  the  asMgiieea  shiA 
have  power  to  appoic*  one  or  more  persons  to  attend  him 
from  time  to  thne  and  "to  produce  to  him  his  books,  papers, 
atid  writings,  in  order  to  prepare  hb  last  discovery  and  ex-* 
aminationr  What  is  meant  by  his  last  discovery  and  ex^ 
amination  9  It  seems  to  me  to  mean  that  discovery  and 
examination  which  is,  in  Ae  result,  become  final,  as  being 
a  foil  and  true  disclosure  of  his  estate  and  effects.  That  .is 
the  true  meaning  of  the  words  ''  last  examination.''  It 
means  an  examination  which  is  to  lead  to  a  final  disclosure, 
and  not  to  be  confined  to  the  last  day  of  examination^  If 
the  latter  construction  is  given  to  the  act,  there  would  be 
great  difficulty  in  putting  it  in  execution.  Hie  bankrupt 
would  not  derive  any  benefit  from  this  provision,  for  until 
he  is  brought  before  the  commissioners  it  is  impossible  to 
say  what  will  ultimately  turn  out  to  be  his  last  examination. 
On  the  whole,  in  order  to  give  effect  to  this  remedial  statute, 
we  ought  to  put  this  construction  on  the  words,  and  con* 
sider  it  to  be  thalt  examination  from  time  to  time,  which  is, 
in  the  result,  to  make  a  full  disclosure  of  the  bankrupt's 
estate  and  effects^  and  not  confine  them  to  the  last  examtna- 
tion  in  point  of  day. 

Bay  LEY,  J. — Und^  the  5  Geo.  2.  c.  SO.  s.  1,  the  bank* 
rupt  is  to  attend  the  commissioners  from  time  to  time  to  be 
examined  upon  oath,  and  make  a  full  disclosure  of  his  estate 
and  effects.  By  sec.  2.  there  are  to  be  three  days  of  meet^ 
ing  for  that  purpose,  the  last  to  be  the  forty«second  day, 
notice  in  writing  being  given  to  attend  the  commissioners. 
Under  sec.  6.  if  the  bankrupt  was  iu  custody  in  execution, 
the  commissioners  were  from  time  to  time  to  attend  him  in 
prison,  in  order  to  take  such  examinalion  and  obtain^  such 
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dUcavery.  They  were  therefore  under  the  dbligation  of 
attending  him  three  several  times,  die  third  being  the  forty- 
second  day ;  but  they  were  under  no  obligation  to  attend 
him  in  prison  unless  he  was  in  execution.  If  not  in  ex- 
ecution they  were  at  liberty  to  send  for  him  on  Ae  three 
difibrent  days  appointed  for  his  examination.  That  being 
the  case,  die  49  Geo.  3.  c.  121 »  pasJSl,  and  the  object  of 
sec.  IS.  was  to  remedy  the  inconvenience  which  arose  from 
the  necessity  which  theretofore  existed  of  the  attendance  of 
the  commissioners  on  bankrupts  in  prison  in  execution. 
They  were  before  required  to  attend  him  under  such  cir- 
cumstances three  different  days.  Will  that  inconvenience 
then  be  remedied,  if  it  is  said  that  the  act  only  meant  that 
they  should  have  the  power  of  sending  for  him  on  one  day, 
but  that  still  they  are  to  attend  him  in  prison  on  the  two 
other  days  ?  If  that  be  so,  the  statute  will  not  remedy  all 
the  inconveniences  existing.  The  49  Geo.  3.  is  a  remedial 
statute,  and  we  are  to  construe  the  words  of  the  13th  section 
in  such  a  manner  as  will  remedy  the  whole  of  Uie  mischief 
which,  on  the  face  of  the  act,  the  legiiilature  contemplated. 
There  would  clearly  be  no  difficulty  in  that  clause  if  there 
was  not«some  supposed  technical  meaning  applied  to  the 
yrofds  "  last  examination.**  We  are  to  consider  the  whole 
of  the  examinatk>n,  from  first  to  last,  as  constituting  separate 
parts  of  one  entire  examination.  Therefore,  what  is  called 
the  last  exammation,  is  only  a  continuation  of  the  first,  and, 
consequently,  the  commissioners  have  a  power  of  sending 
for  the  bankrupt  as  well  on  the  first  and  second  as  the  third 
day,  as  each  day's  examination  is  only  a  part  of  that  exami- 
nation which  tends  to  a  full  >discIo$iure  of  the  bankrupt  s 
aflhirs. 

HoLROK  D,  J.  and  Best,  J.  concurred. 

Judgment  of  nonsuit. 


The 
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Saiwda^y  The  KiNO  V.  The  Inhabitants  of  Whitehaven. 

Muy  6. 

daughter  JD  Y  an  order  of  two  Justices  Mary  M^Comick  -wns  re- 

rcntitlpreg-  moved  from  the  township  of  fVhiiekaven  to  the  township 

njnj'w  achUd  ^f  fVorkiiigton,  bo#Hn  the  county  of  Cumberland.    Upoo 

bom  a  bastardy  appeal  the  Sessions  quashed  the  order,    subject  to  the 

iKtaally  opinion  of  the  Court  upon  the  following  case :— > 
chargcSible  by 
55  Get.  3. 

c.  101.  s.  6,  The  pauper,  Mary  M'Cornick,  an  unmarried  woman, 

^toherbirdi  with  child,  and  thereby  chargeable,  but  who  had  not  ap- 

En^md^^  ^  P*^^  ^^^'  ^'  received  parochial  relief,  was  'removed  from 


thoHgh  un-  WhtUhaven  to  Workington,  the  place  of  her  buth  settle- 
emancipated ;  .  .  5,  1  .  . 
and  the  head    ment.    The  pauper,  at  the  time  of  her  removal,  was  above 

does  ^not  ^  ^     ^^  ^S^  ^^  twenty-one,  had  giuned  no  settlement  for  herself, 

through  her     ^g,  unemancipated,   and  was  living  with  her  father  and 

chargeable  by  mother,  as  part  of  their  fisunily.    The  father  and  mother 

Get.  3.  c.  If.    were  both  Irish»  and  had  gained  no  settlement  in  England.  ■ 

Knder*Ui?  ^   '^^  father  had  not  applied  for,  or  received  any  relief  from 

whole  family     the  removing  township  for  himself,  or  for  any  part  of  his 

ireloMf.  family.    The  father  was  not  examined  before  the  removing 

Magistrates.    The  question  for  the  opinion  of  the  Court  is, 

whether,  under  the  provisions  of  the  59  Geo.  3.  c.  12,  and 

the  above  circumstances,  the  pauper  was  properly  removed 

to  the  place  of  her  birth  settlement  f 

F.  Pollock  and  Armstrong,  m  support  of  the  order  of 
Sessions.  The  question  in  this  case  is,  whether  an  unmar- 
ried woman,  above  the  age  of  twenty-one,  unemancipated, 
happening  to  be  bom  in  this  country,  her  parents  being 
Irish,  can,  by  reason  of  her  pr^nancy  (whereby  she  herself 
'  becomes  chargeable),  in  construction  of  law,   render  her 

parents  chargeable,  and  thereby  make  it  imperative  upon  the 
Justices  to  remove  the  whole  family  to  Ireland  by  force  of 
the  statute  59  Geo.  S.  c.  12.  ?  The  order  of  removal  is  bad 
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on  tMfa  grounds;  first,  the  Justices  have  .not  examined  tto        1822. 
pauper's  father,  which  they  are  required  to  do  by  5^  Geo.  3.      ^«^n^^^ 
c.  12.  8.  33 ;  and,  second,  they  should  have  removed  the  «. 

pauper  and  the  whole  of  her  family  to  Ireland,  they  having  inHABrrAUTt 
become  chargeable  through  her  means^  she  being  uneman-  ^f  Writb* 
cipated,  pregnant  of  a  child  likely  to  be  bom  a  bastard,  and 
having  no.  birth  settlement  in  this  countigr*  As  to  the  first 
point,  the  words  of  the  33d  section  of  the  statute  are  im- 
perative. It  declares,  that  ''  it  shall  be  laWful,  and  the 
Justices  are  hereby  required"  to  examine  the  fieuher ;  and 
Baylty,  J.  in  Rex  v.  I^eedcCa)  says,  ''  these  are  words  of 
compulsion  on  the  Magistrates."  By  omitting  such  exa- 
mination therefore,  and  only  examining  the  mother  as  to 
the  birth,  the  reinoving  Justices  have  arrived  at  a  wrong 
conclusion,  and  contrary  to  the  statute.  For  this  there  is 
BO  express  authority ;  but  the  objection  is  analogous  to  the 
cases  where  the  Justices  do  not  take  the  examinations  touch- 
ing the  pauper's  settlement,  or  do  not  join  in  the  adjudica»> 
don  as  to  the  settlement.  Then,  secondly,  under  this  sta- 
tute the  Justioes  have  no  discretion  to  exercise ;  for  if  a 
case  comes  before  them  where  the  member  of  a  family,  the 
head  of  which  has  no  legal  settlement,  but  is  a  native  of 
Scotland  or  of  Ireland,  becomes  chargeable,  and  he  or  she 
is  unemancipated,  it  is  incumbent  on  the  Justices  to  exa- 
mine the  head  of  the  family,  and  send  him,  together  with 
his  fiunily,  to  Scotland  or  Ireland,  as  the  case  may  be. 
[BiUfley,.J. — That  is,  provided  the  individual,  who  becomes 
chargeable,  has  a  right  to  look  to  the  parent  for  support  at 
that  time.]  When  a  young  woman  remains  unemancapatedv 
and  a  part  of  her  father's  fSunily,  she  is  entitled  to  look  to 
him  for  support;  and  if  she  becomes  chargeable,  thto  the 
head  of  the  family  becomes  chargeable  within  the  meaning 
of  this  act,  which  declares  *'  that  if  any  penon  born  in 
Ireland  becomes  chargeable,  by  himself  or  his  family,"  he 

(a)  4  Bam.  &  Aid.  501. 
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shall  be  removed.  It  is  stated  in  the  case  certaioly  that 
the  pauper  had  not  actually  received  relief;  and  the  yrnds 
'^iy^^  in  the  act  are  "  actually  chargeable ;''  but  still  by  the 
[NRABnrAiiTt  SSGeo.  5.  c.  101.  s.  6^  it  is  provided  that  every  nnmanied 
of  White-  young  woman,  pr^nant  of  a  [child  likely  to  be  bom  a  bas- 
tard, shall  be  '*  deemed  and  taken  to  be  a|>er8<Hi  actually 
chargeable/'  It  follows  from  this,  that  if  the  head  of  a 
family,  who  is  bom  in  Ireland,  becomes  diargeaUe  by  one 
of  his  children,  he  comes  withm  the  meaning  of  59  Geo.  3» 
and  the  whole  fieunily  may  be  removed  to  Inland.  The 
King  V.  Leeds  is  an  express  authority  to  shew  that  in  all 
cases  where  an  Irishman  or  his  fiEunily  are  become  charge- 
able, or  constractively  chargeable,  as  is  contended  in  this 
case,  the  whole  family  are  to  be  removed.  Here  the  head 
of  die  femily  has  become  chargeable  through  his  daughter, 
and  as  she  has  gained  no  legal  settlement  in  this  country, 
the  whole  family  is  to  be  removed.  The  object  of  the  act 
was  to  prevent  an  inconvenience  which  had  become  preva- 
lent, namely,  that  of  an  /mA  funily  coming  over  into  this 
country  for  an  occasional  purpose,  and  having  childrea 
bom  in  this  countiy,  entailing  burthens  upon  the  pvishes 
through  which  they  happened  to  pass.  This  is  a  case 
of  that  description.  The  father  of  the  pauper  passing 
through  Whitehaven  twenty  years  since,  happened  to  have 
an  increase  in  his  progeny,  and  now  at  a  distance  of 
twenty  years,  the  inhabitants  of  Whkehwoen  are  called  upon 
to  maintain  the  additional  member  of  the  family.  As  the 
act  evidently  intended  to  subject  the  natives  of  Scotland  and 
Ireland,  coming  to  this  country,  to  the  liability  of  being 
sent  back  to  their  native  country,  if  they  became  chaigeabk 
inEnghmd,  either  by  themselves,  or  by  any  member  or 
members  of  their  family,  this  case  falls  withm  the  policy 
as  well  as  the  letter  of  the  act,  and  therefore  the  order  of 
Sessions  was  right.  This  is  not  like  the  case  of  Rex  v. 
Great  Clacton  (a),  because  there  the  pauper's  father  being 

(a)  3  Barn.  &  Aid.  410. 
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dead,  and  his  mother  having  gained  a  settlement  in  diis        }822. 
countiy  by  marrying  a  second  husband,  the  panper  was  to     ^l^^f^ 
be  considered  as  haviQg  no  parent  alive,  and  dierefore  not  e. 

within  59  Geo.  3.  c.  IS.  There  is  no  doubt  upon  the  con*  iMHABiTAiiTf 
stmction  of  the  statute  35  Geo.  3.  c.  101.  s.  6,  as  to  the  ^2^^** 
chaigeability  of  the  pauper;  and  the  cases  of  Rex  v.  Al- 
vdey(ft)t  and  Rex  v.  Tibbenham{fi),  are  authorities  upon 
the  constraction  of  that  act  to  shew  that  an  unmarried  wo- 
man, pregnant  of  a  child  likely  to  be  bom  a  bastard,  is 
actually  chargeable. 

Searkit,  contri,  said,  the  whole  aigument  in  this  case 
turned  upon  what  was  supposed  to  be  the  meanbg  of  this 
act  of  parliament.  The  ftllacy  here  was,  in  applying  a 
constructive  chargeability  of  a  single  individual  to  the  whole 
fiunily.  The  evident  intention  of  die  statute  was  to  make 
the  whole  family  removeable  only  when  the  wh<rfe  be- 
came chargeable,  and  where  the  parent  was  not  of  ability 
to  maintain  his  children.  Now  for  any  thing  that  appeared 
here,  the  parent  was  in  a  condition  to  maintain  the  pauper, 
and  it  would  be  a  most  violent  and  cruel  construction  of  the 
statute  to  make  the  whole  family  r^moveable  to  Ireland 
under  this  statute,  because,  by  another  act  of  parliament 
^uite  foreign  to  this,  a  young  woman  unmarried,  and  with 
child,  was  declared  to  be  actually  chargeable. 

Abbott^  C.  J. — I  really  do  not  know  how  to  nj  that 
the  father  of  the  pauper  becomes  chargeable  by  a  part  of 
his  family,  because  this  young  woman  being  above  the  age 
of  twenty-one,  is  by  construction  of  law  liable  to  be  re- 
moved as  a  person  chargeable.  She  is  made  chargeable  by 
the  provisions  of  a  particular  statute.  The  object  of  the 
legblature  in  treating  a  young  woman  unmarried  and  preg- 
nant, as  chargeable  is,  to  prevent  the  consequences  of  en- 

(«)SEast,5CS.  (ft)9£ist,988. 
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1822.        tafling  a  burthen  on  the  parish  in  ivhich  she  happens  to  be. 

^^^Q     I  take  it,  that  the  meaning  of  the  statute  59  Geo.  3.  is,  that 

«.  Ae  wfade  fiunily  shall  be  removed  if  the  head  of  the  familj 

iNHABiTASTg  is  not  of  ability  to  maintain  his  children,  and  that  they  are 

^HATBN."     not  to  be  removed .  absolutely  without  any  regard  to  that 

circumstance. 

Batlby,  J.  and  Hoibotd,  J.  concurred  (a). 

Order  affirmed* 

(c)  Beatf  J*  vas  aUaent. 


Sifitrrfffy,  ^^  ^\^9  P'  'I^  ShBBIFFS  of  MIDDLESEX,  in  a 

^^  **•  Cause  of  Bradley  r.  Waddbll. 

Plaintiff  hav  XN  this  case  the  plaintiff  had  agreed,  on  application  from 
appuSitioii  ^  ^^^  ^^  ^^^  ^^^^f  ^"^  ^^  defendant,  to  stay  proceediftgs  for 
^T nd OTcof  *  °'^°*'  ^"  payment  of  costs  up  to  a  certain  time.  The 
hiK  bail,  to  stay  costs  were  paid,  but  the  whole  was  done  without  any  notice 
ForaTmonS,  to  the  Sheriff;  and  in  a  month  after  this  arrangement,  die 
of  costeup  to^  defendant  not  having  settled  the  action,  the  Sheriff  was 

a  certain  time,  atUched. 
and  the  costs 
were  paid  (the 

?ng  wititout  ^'  Chiiiy,  otk  a  former  day,  obtained  a  rule  nisi  for  setting 
the  sheriff  y.^  *'*^®  *®  attachment,  on  behalf  of  the  bail,  on  the  ground 
and  the  action  that  they^  as  well  as  the  Sheriff,  were  discharged  by  thb 
been  settled     indulgence ;  and  he  cited  Thomas  v.  Young  {a),  as  a  case  in 

?he*5?onaI,le  ?^^^  '^  principle. 

sheriff  was 

attached;  the 

Court  refused       Roich  shewed  cause  against  the  rule,  and  contended,  that 

the  attach-^    the  application  came  took  late,  inasmuch  as  the  alleged 

nent  on  the 

application  of 

the  bail.  (a)  15  Eut,  617. 
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indulgence  was  given  after  die  writ  was  retuniaUe,  and  thai       182d. 
at  any  rate  the  bail  havbg  been  party  to  the  amazement, 
audi  an  application  on  their  behalf  could  not  be  enter- 


The  &INO 


Tlie 
gRBRirrB  of 


The  Court  said,  Aat  the  bail  havbg  been  party  to  the 
arraDgement,  they  were  not  entitled  to  relief. 

Rule  discharged. 


The  KiKo  v.The  Matob.  &c.  of  Bbistol.  &uwri^, 

'  M^  11. 


X  HIS  was  a  rule  for  a  mandamus,  to  be  diredted  to  the  TheConrtwUl 
defendants,  commanding  them  to  re-adroit  Edmund  Gr^  peremptory 
Jiih,  Esq.  to  the  office  of  Stewaid  of  the  SheriflPs  Court  <rf  ^JJ^,** 
the  city  of  BristoL    The  defendants  having  made  a  return,  person  in  a 
the  prosecutor  took  several  formal  objeelians  to  its  suf-  fic^thon^* 
ficiency  in  law,  but  in  ^die  course  of  the  argument  it  be-  ^^"{J'Sa 
came  a  question  whether  the  Court  would  grant  a  peremp*  writ  ^Vf^ 
lory  mandamw  to  the  defendants,  regard  being  had  to  all  in  point  of 
)he  facts  stated  upon  Ae  return,    it  appeared  from  the  fa^'gtated  on 
letum,  that  the  prosecutor  had  been  removed  from  his  ^^J^p  ^J* 
office,   on  the  ground    of   non^residence  in  the    city  of  Coart  in  re- 
Bristol,  and  of  his  having    accepted  another   office    in-  miwrfffnitTf  as 
compatible  widi  his  situation  as  stewaid  of  the  Sheriff's  ^^^'^^ 
Court  at  Bristol,  namely,  that  of  a  stipendiaiy  Justice  of 
the  Peace  in  the  county  of  Middlesex. 

Ludlow  was  heard  for  die  defendants,  and  Gr^iks,  in 
person,  for  the  Crown. 

Per  Curiam. — Upon  the  whole  of  this  case,  we  think 
V9e  ought  not  to  grant  a  peremptoiy  mandanm*    Several 
voi<,  I,  c  c 
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1822.       fonnal  objections  have  been  taken,  to    die    return^   but 
rpjj^^^^     it  is  unnecessary  to  give  any  judgment  upon  those  objeo- 
^  -lions,  because  we  are  clearly  of  opinion  upon  the  facts  dis- 

Mayor,  ^c.   dosed,  that  the  Court  ought  not  to  grant  a  peremptory 
o     RisTOL.    ^^^^^^^     It  would  be   a  very  extraordinary  proposition 
if  the  Court  thought  itself  warranted  in  conmianding  a  cor- 
porate body  to  restore  a  person  to  an  qflSce  from  which  they 
had  removed  him,  for  what  appeared  to  them  to  be  a  suf- 
"  ficient    cause,  when     die  very  next  moment    they  might 

exercise  the  same  right  upon  precisely  the  same  grounds. 
Upon  this  subject  the  eases  of  Rex  v.  Featherstonaugh  (a). 
Ret  V.  The  Mayor  of  Newcastle-^pon-Tyne  (6),  Rex  v. 
Campion  (c).  Rex  v.  Axhridge  (d),  and  Milward  v. 
Thatcher  (e),  are  decisive  authorities  to  shew,  that  if  it  ap- 
pears upon  the  whole  of  a  return  that  a  party  ought  not  to 
have  a  peremptory  mandamus^  the  Court  will  not  grant  it. 
It  is  not  necessary  to  decide  here  whether  the  body  which 
removed  Mr.  Griffiths  had  authority  so  to  do,  it  being, 
enough  for  us  that  there  is  not  suflScient  ground  made  out 
to  grant  the  mandamm.  It  appears  by  the  return  that  the 
Sheriff's  Court  in  question  has  been  held  from  time  im- 
memorial, and  that  it  is  the  duty  of  the  steward  to  attend 
the  Court  whenever  the  same  is  held,  more  especially  oa 
the  trial  of  causes  at  issue.  The  return  proceeds  to  state, 
tlmt  Mr.  Griffiths  was,  in  the  year  1815,  appointed  to  the 
office  of  a  police  magistrate  at  Shadmell,  and  that  in  the 
last  year  he  was  removed  to  the  police  office  in  Mary4^ 
Bone ;  that  from  the  time  of  his  appointment  he  has  ceased 
.to  reside  in  Bristol,  or  within  one  hundred  miles  thereof, 
and  that  he  has  ceased  regularly  to  attend  the  court.  N» 
less  then  seventy  instances  are  stated  in  which  he  has  neg- 
lected to  attend  courts  which  have  been  held.  It  seemb  to 
be  impossible,  therefore,  on  this  state  of  facts^  to  say,  thai 

(«)  5  Burr.  530.  (d)  Cowp.  5«3. 

(6)  Bull.  N.  P.  for.  (e)  2  T.  B.  81. 

(«)  1 4id.  14. 
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Mr.  Griffiths,  having  accepted  the  oflke  of  a  magistrate  in        1822. 

Middletex,  the  duties  of  which,  by  the  terms  of  an  act  of     .if^^j!^ 
'  ...  The  KiNtf 

parliament  (a),  require  his  daily  attendance,    can  be    en-  v. 

tided  to  a  peremptory  mandamus  to  reinstate  him  in  the    Mator,  ^^c. 

office  in  question,  from  which  he  may  again  be  immediately        BaisTOL. 

removed  for  the  same  cause,  and  by  the  same  parties. 

Rule  discharged. 

(a)  1  &  3  Geo.  4.  c.  108. 


Lees  v.  WnioHt.  'Sf^j 

JLlECLARATION  in  assumpsit.     The  first  count  stated.  Declaration  io 
tfiat  plaintiff  being  possessed  of  a  coal  pit  containing  coal,  coairobtained 

defendant,  in  consideration  that  plaintiff  would  suffer  him  to  ^3'  defendant 

"^  ,  ,  from  a  pit  of 

take  coal  therefrom,  undertook  and  promised  to  pay  him  for  plaintiff,  piea, 

the  same,  at  so  much  for  each  and  every  ton  which  he  should  had  Sistnined 

take  therefrom,  and  averred  Aat  plaintiff,  relying  on  the  g^ds^/^^ifco 

•said  promise  and  undertaking  of  defendant,  did  suffer  him  •«"•*  W«rt- 

to  take  a  large  quantity  of  coal  from  the  said  pit,  to  wit,  ac^toii.   De- 

2000  tons ;  yet  defendant,  although  often  requested,  had  d^Ynot  apl  * 

not  paid  plaintiff  for  the  same,  or  any  part  thereof.    Second  ^^^  **'* 

count  stated  the  promise  aiid  undertaking  to  be  to  pay  a  plaintiff's  da- 

sum  of  43/.  for  the  coal  taken.     Third  count  for  coal  bar-  satisfied.— 

gained  and  sold  to  defendant.     Fourth  count  for  use  and  JJei^;,^*^,*'^ 

'occupation  of  the  coal  pit.     Fifth   count,   for  work   and  answer  to  tbe 

labour ;  and  sixth,  for  money  on  an  account  stated.     Plea, 

iirst,  the  general  issue.     Second,   that  plaintiff   had  dis* 

trained  divers  goods  and  chattels  of  defendant,  and  a  great 

part  of  the  fitting  up  of  an  engine  pit  thame,  and  took  the 

same  as  and  for  and  in  the  name  of  a  distress  for  the  said 

c  c  2 
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1822.       supposed  damages  sustained  by  reason  of  the  non-perfonn- 
^^'^^      ance  of  the  veiy  same  supposed  promises  and  undertakings 
V,  in  the  said  declaration  mentioned,  and  kept  and  detained  the 

said  goods  and  chattels  until  .the  same  were  replevied  by  de- 
fendant. Demurrer  to  die  last  plea,  assigning  for  cause, 
that  it  does  not  appear  thereby  that  the  damages  sustained 
by  the  plaintiff  by  reason  of  the  not  performing  the  said 
promises  and  undertakings  have  been  satisfied.  Joinder  in 
demurrer. 

Bingham,  in  support  of  the  demurrer,  viras  stopt  by  the 
Court. 

Chitty,  contrsi.  This  plea  is  perfectly  good  in  lavr,  and 
is  an  answer  to  the  action ;  because  it  appears  that  the 
plaintiff  is  pursuing  two  different  remedies  at  the  same  time 
for  one  and  the  same  cause  of  action,  which  he  clearly  can- 
not do.  Fasper  v.  Eddom  (a).  It  is  admitted  on  the  plead- 
ings, that  the  plaintiff  had  distrained  for  the  whole  of  his 
damages,  but  the  demurrer  to  the  plea  merely  says  that  the 
plea  does  not  shew  that  the  whole  of  the  damages  have 
been  satisfied.  This,  however,  is  no  answer.  The  plaintiff 
had  elected  to  distrain,  and  if  the  distress  was  not  sufficient 
to  satisfy  the  demand,  he  was  concluded. 

Pir  Curiam. — Vfe  are  not  to  consider  in  this  case  whe- 
ther the  plaintiff  had  any  right  to  distrain ;  but  suppose  a 
n)an  distrains  to  the  amount  of  20/»,  and  there  is  500/.  owing 
to  him,  is  he  to  have  no  remedy  for  the  reminder  of  his 
debt?  The  case  in  Salkeld  is  one  where  the  law  gives  a 
distress ;  but  who  ever  heard  of  distraming  for  goods  sold 
and  delivered,  money  lent,  or  money  paid  i  We  see  no  ob- 
jection to  the  frame  of  this  declaration,  and  certainly  the 
second  plea  pleaded  is  no  answer  to  the  action.    There  is  a 

(a)  I  Salk.  «48. 
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good  plea  of  nori-assumpsit,  and  die  defendant  might,  if       1022. 
lie  cho8e«  have  gone  to  trial  upon  the  merits.  ^IlmT 
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Judgment  for  the  plaintiff  on  demurrer. 
The  Court  refused  permission  to  the  defendant  fo  amend. 


r. 
Wright. 


Jones  v.  WooLLAMS.  Tuesday, 

Maff  14. 


X^£CLARAT10N  on  bond.    Defendant  craved  oyer,  A  bond  given 

and  set  out  the  bond,  which  appeared  to  have  been  given  rer  of  «  Bene- 

by  the  defendant  to  the  plaintiff;  as  Treasurer  of  a  FrUndiy  ^^^^  d^I 

Society,  and  upon^  for,  and  in  respect  of  no  other  cause  or  ®^!^,'  ^*  ■" 

consideration  whatever,  As  the  plea  averred ;  and  defendant  rity  at  com- 

then  pleaded,   that  ''  the  rules,  orders,  and  regulations,  thoagU  the 

under  which  the  said   Society  is  governed,  have  not,  nor  JJi^j^'Ji^gor 

hath  any  or  either  of  them,  according  to  the  form  of  the  the  Society 

.  ,  ,  ,  . ,    ,    .^  f..^.     ,    have  not  been 

statute   m  such  case  made  and  provided,  been  exhibited,  exhibited,  con* 

confirmed,  or  filed  at  any  General  Quarter  Sessions  of  the  ^{^  ^^^  ^^ 

Peace,  or  at  any  adjouiiiment  thereof^   holden  iff  and  for  9"*'^*®'"  ^**' 
.  .  T  .      .  .  Bions,  m  piir- 

the  said  county,  riding,  division,  or  shire,  where  the  said  soance  of  sui. 

Society  hath  been  or  was  established,  as  by  law  they  ought  c.54.  t^f! 

to  have  been,  which  he  is  ready  to  verify,  wherefore,*'  &c. 

Demurrer  to  the  plea  and  joinder  in  demurrer. 

Storks,  for  the  plaintiff,  was  stopt  by  the  Court. 

Bamewall,  contri,  contended,  that  as  by  the  statute 
33  Geo.  3.  c.  54.  s.  2.  the  rules  and  regulations  of  a  Benefit 
Society  are  required  to  be  exhibited,  confirmed,  and  filed 
at  the  Quarter  Sessions  of  the  Peace  for  the  county,  riding, 
division,  or  shire,  where  the  Society  is  established,  it  was 
necessary,  in  order  to  give  validity  to  the  bond  in  the  hands 
of  the  plaintiff,  who  was  the  treasurer  of  a  Benefit  Society, 
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for  Mrhose  use  it  was  given,  that  the  requisites  of  the  statute 
should  have  been  complied  with.  They  had  not  been 
complied  with,  and  therefore  the  bond  was  void. 

Per  Crinam.— If  there  was  any  thing  in  die  act  of 
3d  Geo.  3.  c.  54.  which  expressly  declared  that  such  an  in- 
strument as  this  should  become  void,  if  the  rules,  and  re- 
gulations of  the  Society  had  not  been  exhibited,  confirmedi 
and  filed  at  the  Quarter  Sessions,  undoubtedly  we  should 
give  effect  to  such  a  provbion.  But  if  there  is  nothbg  in 
the  act  which  makes  it  void,  we  see  no  reason  why  this 
should  not  be  a  good  bond  at  common  law.  It  may  be  true 
that  the  Society  may  not  be  entitled  to  the  benefit  of  the 
provisions  of  the  act  of  parliament,  if  they  do  not  comply 
with  the  requisitions  of  the  fid  section;  but  still  that  will 
not  make  the  instrument  void,  unless  it  is  so  declared  by 
the  statute.  There  is  no  prohibition  in  the  act;  and  as  this  - 
appears  to  be  a  very  good  bond  at  common  law, 

Ju^ment  must  be  given  for  the  plaintiff 
on  demurrer. 


WedniMdmf, 
May  15. 


Chapple  v.  Ashlet. 


By  the  lord's     A.  RULE  having  been  made  for  bringing  up  the  de- 
G.  38. 08.16  and  fendant  under  the  compulsory  clauses  of   the  lord's  act. 


17,  creditors 
iotendiog  to 
briog  up  an 
insolvent  to 
compel  him, 
under  the 
compulsory 
clauses,  to 
make  an  as- 
signment of 

"his  estate  and  eflfects,  must  give  twenty  days  notice  to  every  other  creditor  at  whose  snit 
the  prisoner  is  detained,  if  he  can  he  nut  wUh ;  and  if  not,  then  to  the  attornies  Isst 
employed  in. the  suits  in  which  they  detain  the  prisoner: — Held,  tliat  service  upon  the 
clerk  of  an  insolvent's  creditor  in  one  instance,  and  npon  the  attorney  of  a  creditor  in 
another,  without  shewing  that  he  was  the  attorney  Uut  employed  in  tlie  suit,  is  sufficient. 


32  Geo.  2.  c.  28,  to  make  an  assignment  of  his  estate  and 
effects  for  the  benefit  of  his  creditors, 

Andrews  now  moved  to  discharge  that  rule,  on  the  ground 
that  it  had  been  obtained  on  an  insufiicient  affidavit  of  ser- 


SASrtBR  TBRM,   TfiIRD  GXO.  IV.  396 

vice  of  the  notice,  tequired  bj  die  l6th  sectioo  of  the  lord's       1B22. 
«ct  to  be  gives  to  the  creditors.    That  section  requires     y^"^"^^ 
**  that  every  creditor  or  creditors  (intending  to  put  the  com-  «. 

pulsory  clauses  in  force)  shall  give  twenty  dliys  notice  in 
writing  of  \n»,  her,  or  their  intention  to  require  die  pri- 
soner to  be  brought  up,  to  all  and  every  other  creditor  or 
creditors  of  the  prisoner,  if  any,  at  whose  suit  the  prisoner 
shall  be  detained  or  charged  in  custody,  if  such  other  cre- 
ditor or  creditors  can  be  met  with;  and  if  not,  then  to  the 
attomies  last  employed  in  the  actions  or  suits  in  which  any 
such  prisoner  shall  be  detained  or  chained  in  custody  by  any 
such  other  creditor  or  creditors:"  and  section  17  requires 
proof  that  such  notices  have  been  given  before  th/e  insolvent 
shall  make  the  assignment.  In  the  present  case  the  notice 
required  by  the  former  section  had  not  been  given  in  two 
instances.  One  of  the  creditors  had  been  served  by  leaving 
a  copy  of  the  notice  with  his  clerk,  instead  of  himself  per- 
sonally; and  another  had  been  served  by  leaving  a  copy  of 
the  notice  with  the  attorney  of  that  creditor,  who  was  stated 
to  be  residing  in  foreign  parts;  but  the  affidavit  of  service 
did  not  go  on  to  state  that  the  attorney^  so  served  was  the 
attorney  ''  last  employed  in  the  action  or  suit  in  which  the 
prisoner  was  detained''  by  that  creditor.  In  neither  of  these 
instances  therefore  had  there  been  a  compliance  with  the 
requisitions  of  the  statute.  As  this  is  a  highly  penal  act 
of  parliament,  and  rendering  the  prisoner  liable  to  the 
punishment  of  transportation  in  case  of  non-compliance 
with  its  provisions  when  called  upon,  it,  ought  to  be  con- 
strued most  stricdy.  The  reasonable  intendment  of  the 
first  branch  of  the  section,  is,  that  the  service  upon  the  cre- 
ditor shall  be  a  personal  service,  if  he  can  be  found,  and 
will  not  be  satisfied  by  a  service  upon  his  clerk  or  servant. 
Here  there  is  nothing  to  shew  that  the  creditor  might  not 
have  been  found ;  on  the  contrary,  the  probability  is,  that  he 
could  have  been  met  with,  according  to  die  language  of  the 
statute.     In  that  instance,  then,  the  service  is  clearly  in- 
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TMHp       mifficient*    Hien  as  to  the  second^  iMamnch  as  it  does  not 
appear  that  the  attorney  served  was  the  attorney  hui  ewh 


Cbappui 


AtllLBT^ 


V.  *  played  by  the  creditcnr  in  the  suit  in  which  the  prisoner  was 
detained^  the  like  result  must  follow^  and  dierefore  this 
prisoner  cannot  be  called  upon  under  this  rule  to  nnd^e  an 
assignment. 

Per  CtinsMi.-— We  think  diat  the  service  of  die  notices  in 
the  two  instances  mentioned  is  qnite  suffident  vrithin  the 
intent  and  meaning  of  this  section  of  the  act  of  pailiament 
With  respect  to  the  fint^  we  do  not  find  the  word  ^  per- 
sonally'' in  the  section;  and  therefore  we  cannot  presume 
that  the  service  is  to  be  perw>nid*  It  is  quite  sufficient  to 
leave  the  notice  at  the  dwelling-house  of  the  creditor,  who 
in  the  ordinary  course  of  affairs  would  receive  it.  Then  as 
to  the  second^  considering  that  the  object  of  the  compnl- 
aory  clauses  of  the  statute  is  to  protect  die  creditor  i^ainst 
die  fraud  of  the  insolvent,  we  shall  presume  that  the  attor- 
ney served,  being  the  attorney  of  the  creditor,  was  the  attor- 
ney last  employed  in  the  suit,  until  the  contrary  is  shewn* 
The  only  pnrpose  in  view  in  requiring  service  of  notice  upon 
the  other  creditors  is,  that  they  shall  have  an  opportuni^  in 
common  with  the  creditor,  who  desires  an  ass^;nment,  of 
examining  into  the  affairs  of  the  insolvent;  and  if  the  ser- 
vice is  made  upon  the  avowed  attomqr  of  the  ptt1y»  we 
shall  presume  that  that  individiial  vras  last  employed  in  the 
suit,  until  some  other  attorney  appears. 

Rule  refused  (a). 

(s)  Vide  sate,  tj^. 
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Stanley  v.  Dodd.  ^m^!^* 


Action  od  the  55  Geo.  3.  c.  157,  to  recover  penalties  Wbere  a  m- 
against  the  defendant  as  a  pecson  in  whose  hands  the  pro-  reason  o7  a  to- 
viding  for,  ordering,  management,  control,  and  direction  of  j^liISit^taqual 

the  poor  of  the  parish  of  St.  Matthew,  Bethnal  Green,  was  Med  to  be  a 

,       •  .  .  guardian  of 

placed^  for  supplying  provisions  for  hb  own  profit  for  the  the  poor  in 

maintenance  of  the  poor  of  the  sud  parish.    At  the  trial  ntatein the* 

before  Abbott,  C.  J.  at  the  Middkiex  Sittings  after  Michael-  gj^^"^^, 

mas  Term,  it  was  proved,  that  the  defendant  had  supplied  comes  a  gnar- 

milk  to  the  master  of  the  workhouse  of  the  parish  for  the  and  soppiies 

use  of  the  poor  ;  but  die  principal  question  was,  whether  he  JSSntenan^ 

could  be  considered  at  the  time  of  the  sale  of  the  milk  as  a  ^^  ^  P^or  * 

.  he  is  vnma 

person  having  the  ordering,  management,  control,  or  direc-  fade  liable  to 

tion,  of  the  poor  of  the  parish.    To  prove  the  defendant's  of  the  statute 

liability  in  that  respect,  a  local  act  of  parliament  for  regu-  l^^^^j'^'^ 

latmg  the  parochial  affieurs  o{  Bethnal  Green  parish  was  given  though  tiiere 

in  evidence,  which  declared,  diat  every  person  possessing  of  his  having 

lands  and  tenements  within  the  parish  to  the  value  of  80/.  vernoror  guar- 

per  annum,  becomes  ipso  facto,  a  governor  and  director  of  ^*^  during 

the  poor.    It  was  proved  to  be  customary  for  such  as  claimed  goods  were 

the  privilege,   to  establish   their  qualification,   by  delivery  though  there 

into  the  hands  of  the  vestry  clerk  of  a  statement  or  schedule  ?"  no  e?i- 

■^  ,  dence  of  any 

of  the  property  in  respect  of  which  the  right  arose.     About  express  con- 
three  years  before  action  brought  the  defendant  had  qualified  th«^good8°wUh^ 
himself  under  this  local  act  of  parliament,  and  thereby  ac-  *f  S®*^^?*. 
quired  a  right  of  voting  in  vestry,  and  obtained  other  paro- 
chial privileges.    There  was  no  evidence  that  the  defendant 
had  acted  as  a  guardian  of  the  poor  during  the  time  the  milk 
was  supplied  to  the  master  of  the  workhouse.    The  learned 
Judge  was  of  opinion,  that  as  the  defendant  was  not  acting 
as  a  guardian  of  the  poor  at  the  period  in  question,  the  case 
was  not  within  the  spirit  of  the  act,  and,  therefore,  nonsuited 
the  plaintiff 
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1832.  In  Michaelmas  Term,  a  rule  nisi  was  obtained  for  aetting 

aside  the  nonsuit  and  obtaining  a  new  trial. 

Copley,  S.  6.  and  Abraham  now  shewed  cause  i^ainst 
the  rule,  and  contended,  that  the  act  only  applied  *to  those 
guardians  of  the  poor  who  took  an  active  part  in  the  manage- 
ment of  the  affairs  of  the  parish,  either  in  collecting  rates, 
or  in  the  management  of  the  poor.  Here  there  was  no 
evidence  that  the  defendant  had  acted  during  the  time  the 
commodity  was  supplied,  and  the  mere  declarator  provi- 
sion of  the  local  act  of  parliament,  that  persons  possessed 
of  lands  or  tenements  to  the  value  of  80/.  should,  ipso 
facto,  become  guardians,  was  not  sufficient  to  bring  the  de- 
fendant within  the  penalties  of  the  statute  in  question. 
They  further  objected,  that  the  sixth  section  seemed  to  have 
reference  exclusively  to  cases  where  the  party  entered  into 
a  contract  for  supplying  the  poor.  Now,  here  there  was 
no  proof  of  a  contract  having  been  entered  into  by  the 
defendant. 

Scarlett  and  Gurney  in  support  of  the  rule,  insisted,  that 
as  the  defendant  was  in  fact  a  governor  of  the  poor  by  virtue 
of  the  Bethnal  Green  act,  in  consequence  of  his  bemg  pos- 
sessed of  property  to  qualify  him  for  the  office,  and  as  he 
was  entitled  to  a  seat  in  the  assembly  of  the  governors  who 
had  the  control  and  direction  of  the  poor  of  the  parish,  he 
clearly  came  within  the  spirit  as  well  as  the  letter  of  the 
statute.  The  circumstances  of  his  not  having  acted  during 
the  period  in  question  did  not  make  any  difference  in  the 
case,  when  the  Court  looked  to  the  policy  of  the  legislature 
in  prohibiting  every  person  having  any  control,  management, 
or  direction  in  the  affairs  of  the  poor  of  the  parish  from 
taking  any  share  in  supplying  provbions  for  the  use  of  the 
workhouse  or  the  maintenance  of  the  paupers.  This  de- 
fendant was  entitled  to  act  in  the  character  of  a  guardian 
of  the  poor,  and  he  was  expressly  declared  to  be  a  guardian 


Dodo. 
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de  facto.    It  was  not  necessary  that  he  should  have  entered        1822. 
mto  a  contract  for  the  article  in  question,  because  the  words       ^-""v-^b/ 
of  the  statute  are,  ''No  churchwardens,  &c.  shall  provide,  «, 

furnish,  or  supply,  Scc,  nor  shall  be  concerned  in  furnishing 
or  supplying  the  same,  or  in  any  contract  or  contracts  re* 
hting  thereto." 

Baylet,  J. — Ab  this  defendant  was  a  governor  of  the 
poor  by  qualification,  I  think  there  was  primA  fade  evidence 
to  go  to  the  Jury  that  he  was  within  the  spirit  and  meaning 
of  this  act  of  parliament.  The  statute  has  two  objects ; 
one,  that  the  poor  should  be  supplied  with  a  good  commo- 
dity, and  the  other,  that  the  commodity  should  be  supplied 
at  a  reasonable  price.  The  policy  of  the  statute  therefore, 
in  prohibiting  the  churchwardens  and  other  persons  having 
the  management  or  direction  of  the  poor  from  taking  any 
part  in  the  supply  of  articles  for  their  maintenance,  is, 
that  these  two  objects  may  be  attained,  by  divesting  those 
persons  of  all  sinister  interest  in  the  supply  of  the  provi- 
sions. It  occurs  to  me,  therefore,  at  present,  that  as  the 
defendant  b  at  least  a  qualified  governor  of  the  poor,  and  is 
declared  by  the  local  act,  to  be  ipso  facto  a  governor,  he  is 
within  the  spirit  ofv  the  55  Geo.  3.  c.  137,  and  therefore 
the  case  deserves  farther  consideration. 

HoLROYD,  J.  was  of  opinion,  that  though  there  might 
not  be  direct  evidence  of  the  defendant  having  acted  as  a 
governor  during  the  time  the  goods  were  supplied,  still  there 
was  sufficient  evidence  to  go  to  the  Jury  to  bring  him  with- 
in the  operation  of  the  statute. 

Best,  J  .also  concurred,  and  observed,  that  though  the 
statute  prohibited  the  churchwardens,  &c.  from  entering  into 
any  contract  for  the  supply  of  provisions  for  the  use  of  the 
workhouse,  still  it  appeared  to  him  not  to  be  necessary  to 
prove  that  any  contract  had  been  entered  into  in  order  to 
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brin^  the  case  MrUhin  the  statute.  If  a  guardian  of  the 
poor  supplied  aoy  articlea  for  the  vrorkhouse,  whether  he 
entered  into  any  express  contract  or  not,  he  would  sliU  be 
within  the  policy  of  the  act. 

Abbott^  C.  J. — I  entirely  agree  with  the  rest  of  the 
C!ourt  in  thinking  that  this  case  oug^t  to  be  further  consi- 
dered, I  think,  with  my  Brother  Best,  that  proof  of  an 
express  contract  to  supply  the  workhouse  is  not  necessury 
to  render  the  party  liable  to  an  action. 

Rule  absolute. 


Themere  seller 
or  publisher 
of  m  pirated 
copy  of  a  print 
is  liable  to  an 
action  under 
the  17  Geo.  S. 
c.  57,  though 
it  be  not  an 
exact  copy  of 
the  original. 


West  t>.  Francis. 

vyASE  upon  the  statute  17  Geo.  3.  c.  67,  fof  selling 
copies  of  certain  engraved  prints  of  which  the  plaintiff  was 
the  |>roprietor,  without  his  consent  in  writing  first  had  and 
obtained.  The  first  count  was  for  selling  copiesi  of  the 
prints;  second  count  for  selling  copies  in  part,  of  the  prints, 
and  third  count  averred^  that  a  certain  person,  to  the  plain- 
tiff unknown,  did  a^  the  said  prints  in  part,  by  varying 
the  main  design  thereof;  and  then  alleged  that  defendant, 
well  knowmg  th$  premises,  did  sell  and  dispose  <tf  the  said 
in  part  copies  of  the  said  prints,  Sfc.  Plea,  Not  Guilty. 
At  the  trial  before  Abbott,  C.  J.  at  the  Middlesex  adjourned 
Sittings  after  Michaelmas  Term,  it  appeared  in  evidence, 
that  the  plaintiff  was  the  sole  proprietor  of  certain  theatrical 
prints  representing  the  characters  of  performers  on  the  stage 
in  popular  dramas.  To  sustain  the  declaration,  it  was  proved^ 
that  the  defendant  a  printseUer,  had,  without  the  consent  of 
the  plaintiff,  sold  centain   prints  representing  similar  cba* 


ncters  and  figinm^  to  those  delioeated  upoa  the  prints  de-        1822. 
scribed  in  the  decbntion,  and  in  Ae  judgment  of  the  en- 


WasT 


FaAMcu. 


gravers  and  other  witnesses  esamined,  they  were  substantial  ^  «. 
copies  of  the  phdntiflrs  prints  in  the  main  design,  with  some 
alterations  as  to  the  attitudes  and  position  of  the  figures. 
In  one  instance  the  copy  was  exact  except  that  the  position 
of  the  figures  was  transposed.  There  was  no  eridence  fliat 
the  defendant  was  the  engraver  of  thb  prints  in  question, 
the  proof  being  confined  to  the  fact  of.  his  baring  published 
and  sold  without  the  consent  of  the  plaintiff.  It  was  ob- 
jected, on  4»e  part  of  the  defendant,  1.  Hat  die  statute 
did  not  apply  nnless  the  copies  sold  were  exact  copies  of 
the  prints  alleged  to  be  pirated  ;  and  2.  That  the  statute 
did  not  extend  to  the  mere  ulkr  of  the  copies,  vfko  mq;bt 
be  ignorant  of  die  piracy ;  and  die  case  of  Gahagau  v. 
Cooper  (a)  was  cited.  The  learned  Judge  was,  howcTer,  of 
opinion  that  the  case  waswidiin  the  statute,  and  die  plaintiff 
had  a  Terdict,  damages  U^  costs  AOt.,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should 
be  of  opmion,  diat  the  acdon  was  not  maintBinable. 

In  Hiktry  Term  a  rule  nbi  was  granted  for  setting  aside 
the  verdict  and  entering  a  nonsuit. . 

SetarUtl^  ManyaU,  and  Reader,  now  shewed  cause 
against  die  rule.  The  quesdon  in  diis  case  is»  whether  the 
mere  seller  or  publisher  of  a  pirated  copy  of  a  print,  copied 
in  the  whole  or  in  part,  by  vaiying,  adding  to,  or  diminishmg 
from,  the  main  design,  is  within  the  operadon  of  the  statute 
17  Geo.  S.  c.  57.  It  is  diflkult  to  conceive  how  any  doubt 
can  be  raised  upon  such  a  question,  if  the  language  of  die 
statute  is  for  a  moment  considered.  That  statute  was 
passed  for  die  purpose  of  further  securing  the  property  of 
prints    to  engravers,    in   addidon    to    the    provisions   of 

(«)  SCampb.  111. 
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182S.        8  Geo.  2.  c.  13,  and  7  Oeo.  3.  c.  38,  and  enacts  "  That  if  asf 
^'f^^'^^^      engraver;  etcher,  printseller,  or  other  person,  shall  engrave, 
V.  etch,  or  work,  or  cause  or  procure  to  be  engraved,  etched,  or 

woriced,  in  mezzotinto,  &c.  or  in  any  other  manner  copy  in 
the  whole  or  in  part,  by  varying,  adding  to,  or  dindni^itig 
from  the  main  design,  or  shall  print,  reprint,  or  import,  for 
sale,  or  cause  or  procure  tabe  printed,  reprinted,  or  im- 
ported for:sale,  or  AM  publish,  sell,  or  otherwise  dispose 
of,'  or  cause  or  procure,  &c.  to  be  sold,  any  copy  or  copia 
of  any  print,  or  prints  whatsoever,  which  shall  be  engraved 
in  any  part  of  Great  JBrttofn,  without  the  express  consent  of 
theproprietor  in  writing  first  had  and  obtained,  then  such 
proprietor  shall  have  an:  action  on  the  case,  &c*"    The 
argument  on  the  other  side  is,  tlmt  although  the  first  branch 
of  this  clause  would  undoubtedly  authorise  the  owner  <^ 
a  print  to  bring  an  action  against  any  engraver  or  other 
person  who  copied  in  wkok  or  in  part,  by  varying,  adding  to, 
or.dimvmhingfrom,  the  mmn  design,  yet  he  would  not  have 
any  remedy  against  the  mere  seller  of  such  a  copy,  because 
in  the  second  branch  of  the  statute,  which  refers  to  the 
sellers,  the  words  copy  or  copies  only  are  used,  and,  con- 
sequently, the  seller  is  only  liable  where  he  sells  an  exad 
copy,  and  cannot  be  liable  where  there  is  any  variation  by 
adding  to  or  diminishing  from,  the  main  design.    Now,  this 
^  is  a  most  fallacious  position.    Supposing  the  caje  should 
turn  upoti  the  first  bnmch  of  the  clause,  still  there  vs  evi- 
dence to  go  to '  the  Jury  that  this  defendant  caused  and 
procured  these  varied  and  altered  copies  to  be  engraved,  for 
he  is  found  selling  this  species  of  copies,  and  he  may  have 
employed  other  persons  to  make  the  copies.    But  the  plain- 
tiff is  not  driven  to  that,  because  the  prints  sold  by  the 
defendant  are,  in  all  reasonable  understanding,  copies  of  the 
plaintiff's  works.     What  is   a  copy  ?    If  a  man  copies  a 
writing  or  document,  though  the  hand-writing  .may  be  very 
dissimilar  fix)m  the  original  in  point  of  penmanship,  still 
it  is  a  copy.    To  constitute  a  copy^  it  is  not  necessary  to 
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shew  that  it  is  an  eiact  transcript  of  every  line  or  dot  which  1822. 
may  appear  in  the  original.  The  word  "  copy"  is  to  be  con-  ^^^^bst 
sidered  in  its  popular  sense.    It  is  so  used  in  the  act  of  *• 

parliament,  and  the  legislature  shew  in  what  sense  they 
mean  the  word ''  copy,"  for  the  statute  speaks  of  '^  copying  in 
the  whole  or  in  part,  ^by  varying,  adding  to,  or  diminishing 
from,  the  main  design/'  In  this  sense  the  word  copy  is  to 
be  understood  in  the  second  branch  of  the  clause,  and  is  not 
to  be  construed  to  mean  an  exact  counterpart  of  the  ori« 
ginaL  But  referring  to  the  language  of  the  prior  statute, 
8  Geo,  2.  c.  13,  it  appears  laige  enough  to  comprehend  the 
seller  as  well  as  the  engraver  of  the  diminished  or  altered 
copy,  because  in  the  second  branch  of  the  section  which 
relates  to  the  seller,  it  speaks  of  "  such  prints,"  t.  e.  the 
prints  copied  in  the  whole  or  in  part  before-mendoned.  It 
would  be  a  most  unreasonable  construction  of  the  statute 
to  say  that  the  seller  b  not  liable,  unless  he  sells  an  exact 
copy ;  for  if  that  were  so,  the  protection  intended  by  the 
le^lature  for  the  properly  of  artists  would  be  completely 
defeated.  AH  that  an  engraver  would  have  to  do  would  be 
to  pirate  a  valuable  print,  make  some  trifling  alteration  in 
it,  and  then  employ  another  person  to  sell  it ;  and  as  the 
seller  is  not  liable  to  an  action,  because  it  is  not  an  exact 
copy,  the  pirate  escapes  with  impunity,  and  the  original 
engraver  of  the  print  is  deprived  of  that  property  in  his 
work  which  the  legislature  intended  to  secure.  This  would 
be  a  monstrous  proposition.  The  case  of  Gahagan  v. 
Cooper^  relied  upon  at  the  trial,  is  distinguishable  from  this. 
That  was  an  action  by  a  statuary  upon  the  38  Geo.  3.  c.  71, 
for  pirating  a  bust  of  Mr.  Fox,  and  though  the  language  of 
that  statute  is  somewhat  similar  to  the  present  act,  yet  the 
case  was  decided  upon  that  particular  statute,  and  no  ana. 
logy  can  be  drawn  in  favour  of  the  defendant  from  the 
decision  of  that  case.  On  these  grounds  the  rule  must  be 
discharged. 
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182&  Gurnet/ f  and  Denman,  C.  S.(a),  contfA.    His  action  is 

^"Jl^^^      not  maintatnable  on  two  grounds ;  first,  this  statute  gifes 
^  no  remedy  agamst  the  mere  seller  of  the  pirated  print; 

and,  second,  supposing  the  statute  applies  to  the  seller^  it 
is  only  in  cases  where  the  copy  sold  is  an  exact  copy.  The 
first  branch  of  the  statute  clearly  refers  only  to  tiie  eu- 
graver  of  a  copy,  or  of  a  copy  made  by  alterii^  or  diminish* 
ing  from  the  main 'design,  and  does  not  extend  to  the  mere 
sell^.  The  second  branch  of  the  statute  applies  only  to 
die  publisher  or  seller,  who  shall  publish  or  sell  a  ctipy  of 
the  piracy.  Now  this  must  mean  an  exact  cepjf^  and  nota 
copy  wUch  is  in  any  respect  altered  or  dimiiushed  from  the 
main  design.  If  the  legiskture  had  intended  to  sul^ect  the 
seller  to  an  action  for  publishing  a  copy  alteifed  or  dimi^ 
nished  from  the  main  design,  they  would  ha^e  declared  as 
much,  in  like  manner,  as  they  have  in  the  firat  branch  of  the 
statute  with  respect  to  the  engraver.  This  statute  was  not 
meant  to  extend  to  the  innocent  publisher,  who  casually 
sells  a  pirated  copy,  without  ai^  knowledge  whatever  dut 
it  is  a  piracy.  The  question  is  of  great  importance  to  a 
great  number  of  industrious  tradesmen,  who  may  be  ruined, 
if  the  construction  contended  for  on  the  odier  side  is 
established.  It  is  impossible,  widi  any  fiftir  constnictioo,  to 
incorporate  the  words  of  die  first  branch  of  the  section  with 
the  second,  in  order  to  make  the  seller  of  an  altered  or 
diminished  copy  liable  to  an  action.  In  principle  this  ( 
is  not  distinguishable  from  Gahagan  v.  Cooper.  The 
tute  38  Geo.  3.  c.  71.  s.  2,  upon  which  that  action  was 
founded,  is  expressed  hi  almost  the  same  langu^e  as  the 
present  act.  That  was  an  act  for  the  protection  of  statun* 
ries,  and  the  action  was  brought  for  edtuig  a  pirated  cast 
of  a  bust  of  Mr.  Fox ;  and  Lord  Ellenborougk,  C.  J.  held 
upon  the  true  construction  of  the  statute,  that  it  k  no 

(«)  D^wMDi  was  of  couDfel  for  another  defeodant  in  a  ■Unilar  actioo 
upon  tfa^  same  statute,  the  decision  of  which  it  was  agreed  ahoold  abide 
the  result  of  this  case. 
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xJIkooe  to  sell  a  pmled  cast  of  a  bust,  if  the  fMraqr  baa       18221. 
^•ny  addition  to  or  diminution  from  the  original.    That  was      ^"^^^^^ 
precisely  tfiis  case  in  principle ;  and  as  the  language  of  both  v. 

statutes  is  [almost  simMar,  they  must  be  construed  in  pari 
materia.    It  was  there  argued  that  the  supposed  piracy 
vGould  not  be  considered  a  cast  of  the  plainti£F's  model^  as 
the  drapeiy  and  turn  of  the  shoulders  constituted  a  material 
difference  between  them.    If  it  could  have  been  proved  that 
.the  defendant  had  made  die  bust  he  exposed  to  sale,  the 
4»se  might  have  been  brought  within  the  act  of  parliamentt 
by  which  the  making  any  copy  or  cast  of  a  new  model, 
'' either  by. adding  to  or  dinunishing  from  any  such  new 
jnodel/'  is  prohibited;  but  that  the  act  was  so  absurdly 
Dramed  that  to  make  a  perfect  copy  or  cast  was  no  offence ; 
and  that  it  was  no  offence  to  expose  to  sale  or  sell  a  copy 
'Or  cast  of  the  modeli  if  there  were  any  addition  to  or  dimir 
^nution  from  it;  and  Lord  EUenborough  said,  "  the  statute 
•seems  to  have  been  framed  with  a  view  to  defeat  its  own 
.object.    How  can  I  say  that  one  bust  is  the  cast  of  another, 
Aough  the  head  be  the  same  in  both,  if,  by  the  addition  of 
drapery  and  a  dissimilar  management  of  the  shoulders,  the 
rest  of  the  6gure  is  different  ?  I  diink  the  defendant  did  not 
expose  to  sale  a  cast  of  the  plaintiff's  model ;  and  unless 
it  is  proved  that  he  made  the  pirated  cast  by  adding  the 
drapery,  this  action  cannot  be  sustained/'    Upon  the  autho- 
rity of  this  case,  which  is  strictly  applicable  to  the  present, 
this  action  cannot  be  supported. 

Abbott,  C.  J. — ^This  act  of  parliament  professes  to  be 
made  in  order  to  secure  to  artists  the  property  in  their  works, 
with  a  view  to  the  encouragement  of  the  arts.  It  does  not 
impose  any  penalty;  but  it  gives  a  remedy  to  the  party 
injured,  by  action  on  the  case.  The  question  is,  what  is  the 
meaning  of  the  words  ''  copy  of  any  print"  in  this  statute  ) 
In .  common  speech  and  understanding,  a  print  may  be  a 
copy  of  another,  alUunigh  the  copy  may  contain  some  little 

VOL.  I.  »  ^ 
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1892.  miriatioBt  from  the  original.  It  appeals  Co  ne  Aal  tfitf 
^^^"^  urordfl  '^  copy  of  a  prmt/  in  die  second  bnadi  of  Ifaa  el^ 
«•  iute,  must  be  understood  in  their  popular  aenae ;  and  that 
if  we  were  to  nnderstand  diem  in  a  mooe  linuted  aenae,  it 
inij^  have  the  effect  of  deCeatiBg  the  whole  proviaioiiB  of 
die  act  of  parliament.  The  statute  begjns  by  cwacdng, 
^  that  if  any  engraver,  etcher,  printer^  or  odier  peraoo^ 
ahallengraye»  or  cause  or  procure  to  be  engraved,  or  in  aaf 
odier  manner  copy  m  the  whole  or  in  part^  by  vaiying, 
adding  to,  or  dimioisfaii^  from  the  main  design,  &c/'  and 
dius  defines  what  shall  be  the  offence  on  the  part  of  the 
engraver,  in  order  to  render  him  liable  to  an  action.  It 
then  goes  on  to  another  species  of  offence,  ''or  shall  prints 
reprint,  or  impoit  for  sale,  or  cause  or  procuce  to  be  print* 
ed,  reprmted,  or  imported  for  sale,  or  shaU  publish^  acH, 
or  otherwise  dispose  of  auy  copy  or  copies  of  any  historical 
print  or  prints*  or  any  other  print  or  prints  whatsoever,''  the 
proprietor  shall  have  his  remedy  by  action.  Now  if  the  aeil- 
ing  a  copy,  which  has  a  small  and  colourable  variation  from 
the  origbal,  does  not  give  die  party  injured  a  remedy  by  action, 
he  will  m  like  manner  be  without  remedy  against  a  person 
who  shall  print,  reprint,  or  import  for  sale.  The  words  aie 
^*  print,  reprint,  or  import  for  sale,''  or  "  publish,  sell,  or 
otherwise  diqpose  of  any  copy,"  &c«  It  seems  to  me,  there- 
fore, that  the  whole  of  this  is  to  be  taken  in  one  sense ; 
isnd  that  diough  the  copy  may  not  be  a  literal  copy  of  th^ 
print,  and  may  have  some  variations  from  it,  yet  the  wonl 
«<  copy"  these  used,  must  be  understood  to  mean  such  copy 
as  the  legislature  before  described  in  the  previous  part  of 
the  section,  more  especially  such  copy  as  is  in  common 
apeedi  a  manifest  o^y  of  die  original.  The  case  of  Gahagam 
r.  Cooper,  which  has  been  cited,  was  a  decision  upon  an 
act  of  parliament  very  similar  to  the  present,  but  in  some 
respects  different ;  for  in  that  act  I  find  the  word  '*  copy" 
used  in  different  places,  and  I  am  not  sure  that  die  legja- 
lature  always  intended  to  give  it  the  same  meanii^. 


Bay  LEY,  J. — My  oinoioQ  is  founded  upon  the  feet  stated  1B22. 
by  tbe  witnesses  for  the  plamtiff,  that  the  prints  Jiold  by  YtTBST  ' 
tfie  defendant  were  nAstantudly  copies  of  those  which  had  ^^ci$. 
been  origbally  published  by  the  plaintiff.  The  statute 
8  Geo.  2.  c.  13.  seems  to  me  to  be  entitled  to  Ae  weight 
which  has  been  given  to  it  in  argument.  That  statute  im- 
poses a  penalty  first  against  the  peraon  who  shall  make  the 
e<^y  in  the  whole  or  in  part,  by  iraiybg,  adding  to,  or 
diminishing  from  the  main  design ;  and  tbeUi  secondly,  oa 
the  person  who  shall  sell  a  copy  so  made.  The  present 
act  was  intended  to  rectify  some  of  the  evils  which  were 
not  rectified  by  the  former  acts;  but  in  that  part  which  im- 
poses die  penalty  on  the  seller,  the  words  ^'  varying,  adding 
to/'  &c.  are  entirely  omitted.  It  is  impossible  to  look  at 
ihe  prints  in  this  case  without  seeing  that  those  published  * 
by  die  defendant  are  copies,  and  in  substance  transcripts 
of  the  originals  belonging  to  the  plaintiff.  In  coostruiiq; 
the  woitl  ^'  copy"  as  used  in  the  statute,  we  must  take  it 
in  its  common,  popular,  and  ordmaiy  sense.  Distinctions 
Mrould  be  endless  if  we  were  to  say  diat  it  must  mean  an 
exact  copy,  because  then  if  there  was  the  slightest  dissimi- 
larity, the  statute  would  be  evaded.  The  word  '*  copy^ 
must  be  understood  to  mean  diat  which  comes  so  near  to 
the  original,  that  a  person  looking  at  the  copy  would  have 
the  idea  of  the  original  presented  to  his  mind.  Looking  at 
the  whole  of  this  statute,  I  am  clearly  of  opinion,  first,  that 
the  mere  seller  comes  within  its  operation;  and,  second^ 
that  in  construing  the  word  ''  copy"  we  must  take  it  in  the 
sense  which  the  legislature  seems  to  have  given  to  it  in  the 
first  branch  of  the  section. 

HoLROYD,  J. — ^I  am  of  opinion  that  the  words  "  copy 
or  copies*'  in  that  branch  of  the  section  which  refers  to  a 
seller,  must  be  understood  in  the  same  sense,  and  with  the 
same  latitude  of  illustration  in  which  diey  are  used  in  the 
former  part  of  the  statute.    In  the  case  of  Gahagan  v* 

D  n  2 
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1822.        Cooper,  Lord  EllenborougVB  judgment  is  founded  upon 
reference  to  the  mode  in  which  the  declaration  ii  framed] 


IVbit 
9.      ^    and  he  observes,  .that  he  cannot  consider  that  the  cast 


flKANeifl. 


alleged  to  be  pirated,  and  produced  in  evidence,  was  a  cast 
of  the  bust  made  by  the  plabtiff,  because  the  original  and 
the  supposed  copy  were  perfectly  dissimilar  in  many  re- 
spects. We  must,  however,  decide  this  case  upon  this 
particular  act  of  parliament,  and  1  am  of  opinion  that  the 
case  was  properly  decided  at  the  trial. 

Best,  J. — I  am  of  the  same  opinion.  There  is  no 
doubt  that  these  are  copies  witiiin  the  meaning  of  the  sta- 
tute, thoi^h  there  may  be  some  slight  variations  from  the 
originals.  I  thhok  the  drcumstance  of  the  defendant's  sell- 
ing these  prints  in  ignorance  that  they  are  piracies,  even  if 
tiie  fact  be  so,  makes  no  difference  in  the  case.  If  be  sus- 
tains any  hardship  from  this  decision,  he  will  have  hi*  re- 
medy against  the  person  who  supplied  him  virith  the  prints 
as  originals,  if  he  really  bought  them  in  ignorance  of  their 
real  character.  The  object  of  this  statute  was  to  remedy 
a  difficulty  which  formerly  existed  under  the  other  statutes, 
namely,  that  of  proving  that  the  party  sold  with  a  know- 
ledge that  the  copies  were  pirated ;  and  therefore  die  legis- 
lature have  altered  the  law  in  that  respect,  by  absolutely 
subjecting  the  party,  however  innocent,  to  an  action  at  the 
suit  of  the  party  injived.  1  think  we  are  bound  to  say, 
therefore,  that  this  case  is  within  the  spirit  as  well  as  the 
words  of  the  statute. 

Sule  discharged. 
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WooLLEY,  Executrix,  V.  Clabk  and  Others.  f^ne^fay, 

'  '  May  15. 


JL  ROVER  for  certain  articles  of  stock  in  trade,  tools «  and  where  an  exe. 

implements,  the  property  of  the  plaintiff's  testator  in  hb  ^^^'^otate 

lifa-time,  which  the  defendants  had  wrongfully  converted  to  *>*"  •  ^j^TS^ 

dieir  own  use.     Plea,  Not  Guilty.    At  the  trial  before  tesutorbad 

Abbott,  C.  J.,  at  the  Middlesex  Sittings  after  last  Michael-  ^aent  wiu,  a|N 

jnasTenn,  it  appeared  in  evidence,  that  in  Jpril,  1819,  the  5SS?2eSl 

leslator  Walter  fVooUey  made  a  wiU>  by  which  he  appointed  tor,  and  he 

die  defendant  Clark,  and  one  White,  his  executors.    Being  Im  possession 

^satisfied  with  that  will,  he,  on  lith  Jti;ie,  in  the  same  tor's  effects: 

year,  made  a  second  will,  by  which  he  appomted  the  plain*  Held,  that  die 

dff,  his  wife,  sple  executrix,  and  on  the  l6th  of  that  montli  der  the  second 

iBed.    On  the  Sjist,  the  defendant  Clark  took  upon  himself  obtained  pro- 

«he  execution  x>f  the  Ant  will,  and  got  possessimi  of  the  ^^^i^^^^^^ 

testator's  estate  and  effects,  in  order,  as  he  declared,  to  re*  ^1^  for  the 

.  effects  so 

4ain  for  his  own  debt;  and  on  the  2dd  he  obtained  pro*-  taken  posses- 
bate  thereof,  there  being  distinct  proof  that  he  then  had  "^^^  ^  * 
notice  of  the  existence  of  the  second  will.  The  plaintiff 
«ubsequently  obtained  probate  of  the  second  will,  and  pro- 
ceeded to  bring  this  action  agabst  Ae  defendants  Clark, 
Kelly  the  elder,  and  Kelly  the  younger,  Ae  latter  of  whom 
had  received  the  goods  mentioned  in  the  declaration,  and 
sold  them  under  the  direction  of  Clark.  It  was  objected  at 
tbe  trial  that  the  action  could  not  be  maintained,  because 
the  defendant  Clark  had  acted  under  an  existing  probate 
lawfully  granted  to  him,  and  that  though  he  had  notice  of 
|he  second  will,  still  that  made  no  difference  in  the  case, 
he  having  acted  under  tlie  authority  of  an  existing  probate; 
and  the  cases  oi  Allenv.  Dundas(a),  Parker  v.Kett{b), 
Packmar^s  case  (c),  and  Semine  v.  Semine{d),  were  cited  ; 
but  the  learned  Judge  was  of  opinion  that  those  cases  were 
inapplicable,  and  the  plaintiff  had  a  verdict ;  ^damages  re- 
ferred. 

(rt  S  T.  R.  J25.  (#)  6  Co.  Rep.  19. 

ib)  1  Ld.  Rsym.  658.  (d)  t  Lev.  90. 


182S.  Copley,  S.  G.,  in  Michaelma$  Tenn,  obtamed  a  rule  nid 

for  setting  aside  the  verdict,  and  for  granting  a  new  trial. 


WOOXXBT 

C^i^K-  Brot^ham  and  CAt/iJy  now  shewed  cause,  and  aigued 

that  the  cases  cited  at  the  trial  were  perfectly  distingntdiaUe 
from  this^  because  they  only  went  to  estaUish  dus  pioposi* 
tion,  that,  as  regards  third  persons  who  pay  money  to  an 
executor  de  son  tor%,  the  payment  to  him  will  be  a  discharge 
of  the  debt,  though  the  probate  is  afterwards  declared  null. 
But  here  die  defendant  had  acted  widi  a  knowledge  that  a 
second  wiU  had  been  made,  and  as  against  the  executrix 
under  that  will  he  could  not  set  up  the  probate  granted  to 
him,  though  under  the  authority  of  the  Ecclesiastical  Court. 
It  could  not  be  disputed  that  if  A»  B.  had  paid  the  present 
defendant  a  debt  due  to  the  testator,  the  plaintiff  could  not 
afterwards  recover  that  debt  from  A.  B,,  and  this  was  the 
only  principle  decided  by  the  authorities  quoted.  There  was 
a  great  difference  between. a  party  who  has  himself  wrong- 
fully obtained  ktters  of  administration,  with  a  knowledge 
that  he  had  no  authority  so  to  act,  and  die  person  who 
innocently  takes  out  administration  in  ignorance  of  a  h^er 
title  than  his  own.  But  the  present  ia  not  that  case.  Here 
the  {Jaintiff 's  title  has  relation  to  the  death  of  the  testator, 
and  not  to  the  time  when  she  obtains  probate. 

Copley,  S.  G.  in  support  of  the  rule,  urged,  that  tbougfi 
P^ckman*s  case  (a),  which  was  mainly  relied  upon  at  nisi 
prius,  did  not  quite  bear  out  the  argument,  yet  that  Clark's 
acts  would  be  valid  until  the  second  probate  was  granted^ 
and  must  have  relation  to  the  probate  granted  under  the  first 
will ;  and  as  the  alleged  conversion  took  place  before  the 
plaintiff  acted  as  executrix  under  the  second  will,  the  de* 
fendants  were  not  liable  in  this  action.  He  cited  Allen  v. 
J[)tmc/a9  (i),  where  Ashhurst,  J.  said,  "  there  is  a  distinction 
between  cases  where  a  will  is  set  aside  on  appeal,  and  on  ^ 
(a)  6  Co.  Rep.  19.  (6)  J  T.  R.  1^9. 


.citation ;  io  the  formeri  the  mginal  9enteDce  is  as  if  it  had        1822. 
never  existed;  in  the  latter,  the  will  b  onlj  repealed,  and    ^^^^^^ 
all  acts  ofider^  till  the  repeal,  are  good.'' 


CL4AK. 


Per  Curiam.--^W»  are  of  opinion  that  there  is  no  ground 
lor  disturbing  this  verdict.  Packman's  case,  and  the  other 
anihonties  cited,  have  relation  onlj  to  the  character  of  an 
adfluaistrator.  The  distinction  between  administratipn 
granted  in  the  case  of  intestocj,  and  the  probate  to  an  exe* 
€illor  ander  a  will,  is,  that  in  the  one  the  administration  ia 
Ae  act  of  <he  ordinary ;  in  the  other,  die  probate  has  re* 
lation  to  the  time  of  the  testator's  death.  In  the  first  the 
administator  isactiiq;  under  a  judicial  proceeding,  so  that 
no  one  can  have  a  belter  title ;  and  as  long  as  he  maintains 
that  character  his  acts  are  valid,  because  he  u  appointed  by 
a  competent  aothority.  But  the  title  of  an  executor  rdatea 
back  to  the  death  of  his  testator,  and  he  may  sell  and  do 
a  variety  of  odier  acts  before  probate  is  granted  Hera 
the  ^plaintiff 's  title  as  executrix  has  relation  back  to  the 
time  of  her  husband's  death,  and  as  the  will,  under  which 
die  acts,  is  the  last  will  and  testament  of  the  testator,  she 
has  a  superior  title  to  that  of  the  defendant,  who  has  oh 
tamed  probate  under  the  first  will,  with  notice  <^  the  e?ist 
edce  of  the  second.  Therefore,  being  an  executor  de  soi^ 
tort,  he  is  answerable  to  the  present  plaintiff  for  the  wrong* 
ful  seisure  and  conversioB  of  tiie  goods. 

Rule  dischaiged. 


Hatwood,  Gent.  v.  Chambers.  Friday^ 


lSSUMPSIT  on  a  promissory  note  for  24/.  by  the  payee  Where  a  com< 


against  the  maker.    Plea,  non-assumpsit,  and  issue  joined,  ^li^ro^  took 

a  promiMory 
note  from  a  bankrupt,  under  whose  commisiion  he  was  acting,  for  a  debt  contracted 
before  bankruptcy,  tiie  note  being  dated  after  the  commission  issued  and  before  the 
certificate  was  signed  :— Held,  tiiat  no  action  would  lie  on  the  note. 


412  CASES  IN  THS   KINO'S  BBNCflt, 

1822.       At  the  trial,  before  Jbbott,  C.  J.,  at  the  second  Ltmdm 
^^^^'^'^^      Sittings  in  this  Term,  it  appeared  m  evidence,  that  b  the 
«•  year  1814,  the  defendant  was  indebted  to  the  plaindff ;  that 

HAMBBRi*  ^j^^^  3j  of  November,  1815,  a  commission  of  bankrupt 
issued  against  the  defendant,  and  the  phnntiff  was  one  of  the 
commissioners  named  in  the  commisnon,  and  acted  under 
it  The  note  was  dated  the  l6di  December,  1815,  and  the 
defendant  did  not  obtam  his  certificate  until  the  5d  January, 
1816.  It  was  contended,  on  behalf  of  the  defendant,  that 
the  mere  dates  in  the  cause  were  sufficient  to  shew  that  the 
action  could  not  be  supported,  as  it  was  against  public 
policj  tfiat  a  plaintiff,  acting  as  a  commissioner  under  a 
commission  against  a  bankrupt,  should  have  it  in  his  power 
to  obtain  security  from  the  bankrupt  for  a  debt  dae  from  the 
latter  to  himself,  because,  imder  such  circumstances,  the 
creditor  must  necessarily  have  an  undue  influence  over  the 
debtor  with  r^ard  to  his  certificate.  The  learned  Judge 
acquiesced  in  the  objection,  and  directed  the  plaintiff  to  be 
nonsuited. 

Copley,  S.G.,  now  moved  to  set  aside  the  nonsuit,  and 
obtam  a  new  trial,  and  cmitended,  that  the  case  fell  within 
a  chss  of  decided  authorities,  which  have  held,  that  where  a 
plaintiff  has  a  cause  of  action  against  a  defendant,  and  the 
defendant  becomes  bankrupt,  and  afterwards  gives  a  pro- 
missory note,  or  makes  a  fresh  promise  to  pay,  the  original 
debt  revives,  and  the  action  may  be  maintained  upon  the 
new  contract.  The  drcumstance  of  the  plaintiff  being  one 
of  the  commissioners  could  make  no  difference  in  the  case, 
unless  it  could  be  shewn  that  be  had  acted  from  any  undue 
or  improper  motive.  There  was  no  evidence  at  all  tending 
that  way,  and  therefore  the  case  fell  within  the  general  prin* 
ciple  where  a  bankrupt  gives  a  fresh  promise  to  pay  a  debt 
contracted  before  his  bankruptcy. 

Abbott,  C.  J. — I  see  no  reason  to  alter  the  opioioa 
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wUch  I  expressed  at  the  time  of  the  trial.    I  thmk  it  is       1822. 
contrary  to  sound  policy  to  give  effect  to  a  security  thus  ob-     haywood 
tained.    The  defendant  is  not  a  free  agent  at  the  time  he  «• 

gives  die  note;  and  the  plaintijOT  is  in  a  situation  vvhich  ne- 
cessarily subjects  him  to  some  degree  of  suspicion  in  accept- 
ing such  a  security,  because  he  is  acting  in  a  public  trust* 
The  dates  of  this  case  quite  decide  the  question. 

Bat  LB  Y,  J. — ^The  plaintiff  has  a  public  duty  to  per- 
form, and  the  acceptance  of  such  a  security  warps  him 
from  the  honest  discharge'  of  that  duty,  which  ought  to  be 
executed  without  bias  or  prejudice,  and  free  of  all  suspi- 
cion. I  think  this  security  being  taken  by  the  plaintiff  as  a 
commissioner,  before  the  bankrupt's  certificate  was  signed, 
ought  to  vacate  it  in  a  court  of  justice. 

HoLBOTD,  J. — ^The  plaintiff  being  a  commissioner  under 
this  man's  commbsion,  it  was  contrary  to  his  duty  to  take 
the  note,  and  therefore  he  ought  not  to  recover  upon  it 

Best,  J.  concurred. 

Rule  refused. 


Irwin  o.  Reddish.  Fndap, 

May  17. 


X  HIS  was  a  rule   calling  upon  the  defendant  to  shew  The  Coort 

cause,  why  the  plaintiff  should  not  have  his  full  costs  of  an  tiiiction  b^^ 

action  on  the  1 1  Geo.  2.  c.  19-  8. 9,  for  having  distrained  the  ^^®^y*'* 

plaintiff's  goods  and  sold  them,  without  giving  notice  of  the  AU  eo»i$  t 

place  to  which  they  were  removed,  notwithstanding  a  cer-  though  the 

lificate  of  the  Judge  who  tried  the  cause,  under  the  statute  •**h,^\^**'  *' 

speaks  of 
**fiiU  CM<«,"  it  does  not  take  away  the  Judge's  power  to  certify  under  43  EUx,  c.  6,  that 
^e  costs  are  less  than  40f . 
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1829.       43  EUx.  c.  6.    The  plaintiff  had  recovered  U.  damages  i 


^  ']<•  costs,  and  the  question  was,  whedier  an  action  grovMBMled 

«.  on  the  statute  1 1  Geo.  2.  c.  19-  b.  9»  was  within  the  statnte 

43  EKz.  c.  6,  so  as  to  enable  the  Judge  to  certiiy. 

Campbell  shewed  cause  against  th^  rule,  and  contendedt 
that  there  was  n6  distinction  in  practice  between  coti9  and 
full  costs.  The  statute  of  Elizabeth  would  dearly  compre- 
hend diis  case,  because  it  was  not  within  imy  of  the  eieep- 
tions  therwn  mentioned,  and  (hoiq;fa  die  statute  of  1 1  Geo,  ^ 
c.  19,  mentions  full  costs,  yet  that  would  not  deprive  die 
Judge  of  the  power  of  certifying  under  the  statnte  of 
Elizabeth,  and  unless  some  distinction  could  be  made  be- 
tween costs,  saadfull  costs,  diis  rule  could  not  be  supported. 
He  cited  ffilliams  v.  Miller  (a),  which  was  an  action  on 
34  Geo.  3.  c.  23,  for  copying  and  selling  a  calico  pattern 
of  which  the  plaintiff  was  the  proprietc^,  and  where  it  was 
held  that  the  Judge  luul  power  to  certify  under  43  EKs. 
c.  6,  though  die  statute  gave  damages  for  the  injltiy,  to- 
gether with  costs  of  suit. 

D.  F.  Jones,  in  support  of  the  rule.  The  question  turns 
upon  the  intent  of  the  legislature  as  to  the  statute  1 1  Geo.  2. 
c.  19«  s.  9,  whether,  according  to  the  true  construction  of 
that  clause,  the  plaintiff  recovering  a  verdict  is  not  at  all 
events  to  be  entitled  to  his  full  costs  of  increase,  or  whether 
die  Judge  has  power  under  the  statute  of  Elizabeth  to 
certify  and  limit  the  amount  of  the  costs  to  the  amount  of 
the  damages  recovered.  The  case  of  fVilUams  v.  Miller  is 
clearly  distinguishable  from  the  present.  There,  the  statute 
gives  the  plaintiff  damages,  "  together  with  costs  of  $iiit" 
which  was  rightly  held  to  mean  costs  in  the  ordinary  way, 
and  liable  to  limitation  by  a  Judge's  certificate  under  the 
statute  of  Elizabeth.  That  statute  gave  the  plaintiff  a 
remedy  which  he  had  not  before,  and  there  was  no  reason 
(«)  1  Taunt  400. 


iRwm 


RSDDiUI. 
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why  the  pfauntiff  deriving  a  new  benefit  under  the  act,  should        1832. 
be  m  a  better  situatbn  as  to  costs  than  plaintiffs  in  general. 
Bendes,  the  intent  of  that  act  of  parliament  was  clear ;  die  v, 

clause  on  which  the  case  of  fViUiams  r.  Miller  proceeded 
gives  •*  costs  of  suit"  merely.    The  very  same  clause,  as  to 
actions  in  Scetland,  gives  "  full  costs  of  suit ;"  and   the 
second  section,  which  provides  for  the  case  of  verdicts  found 
for  the  defendant,  also  gives  «« full  costs.*"    The  legislature, 
therefore,  in  certain  cases,  having  expressly  given  full  costs, 
must  be  taken  not  to  have  so  intended  where  it  is  npt  so 
expressed.    But  in  the  present  case  the  statute  1 1  Geo.  2, 
having  taken  from  the  tenant  the  right  which  he  had  before 
that  statute,  of  treating  aU  the  proceedings  m  case  of  irre- 
gular distress  as  a  trespass  ab  initio,  and  having  required  him 
tp  condescend  upon  the  particular  irregularity,  and  recover 
damages  merely  to  the  extent  of  such  irregularis^  instead 
ct  recovering  as  formerly  the  whole  value  of  the  goods 
taken,  intended  that  the  plaintiff,  who  was  thus  restnuned 
as  to  his  damaget,  should  at  all  events  be  secured  as  to  his 
coiis.    The  sutute,  therefore,  directs  *'  full  costs  of  suit/' 
which  must  be  intended  to  mean  costs  of  increase.    The 
third  section  of  the  statute  gives  no  special  direction  as  to 
costs  in  cases  within  that  section,  but  leaves  them  to  the 
ordinary  rules    respecting   costs ;    the  fifth   section   gives 
*'  such  costs  as  the  Court  may  think  reasonable ;"  the  seven- 
teenth section  limits  the  **  costs  to  tfie  sum  of  51. ;"  and  the 
twenty-first  section  gives  '•  double  costs.**    The  legislature 
therefore,  having  thus  distinguished  the  various  cases  as  to 
costs,  must  be  considered  in  giving  full  costs  to  have  ex- 
cluded the  power  of  the  Judge  by  a  certificate  to  reduce  the 
plaintiff's  costs  to  nominal  costs  only.    There  is  this  fur- 
ther reason  for  this  construction,  that  the  present  action  is 
by  the  statute  substituted  for  the  action  of  trespass.     Now, 
the  intent  of  the  statute  of  Elizabeth  was,  to  discourage  the 
bringing  of  actions  in  the  superior  Courts  which  might  be 
brought  in  the  County  Court,  but  the  action  of  trespass 
vi  ei  amus  could  not  be  brought  in  the  County  Court,  for 
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the  fine  could  not  be  assessed  save  b  a  Court  of  Record  (a). 
As  therefore  the  former  action  of  trespass  viei  armis  could, 
not  be  maintained  m  the  County  Court,  so  the  inference  is« 
that  this  clause  of  the  statute  1 1  Geo.  2,  did  not  intend 
that  the  substituted  action  should  be  brought  there.  Lastly, 
the  clause  in  question  gives  the  plaintiff  either  an  action  of 
ti'espasSy  or  on  the  case.  In  giving  him  the  option  of  bring- 
ing an  action  of  trespass  it  must  be  taken  that  it  was  not  m<-. 
tended  tlat  the  action  should  be  brought  in  an  inferior 
court  where  a  fine  on  the  trespass  vi  et  armis  cannot  be 
assessed,  and  where  the  legal  questions  connected  with  the 
doctrine  of  distress  cannot  be  so  fully  entertained. 

Abbott,  C.J.  (after  referring  to  the  Master,)  Tlie  officer 
of  the  Court  says  he  knows  of  no  distinction  in  the  taxation 
of  costs  between  costs  generally  and  full  costs.  It  is  im- 
possible in  this  Court  to  say  that  there  can  be  any  difference 
betweenyii//  and  ordinary  costs.  We  have  no  mode  of  as- 
certainmg  the  difference  between  the  one  and  the  other. 
They  are  precisely  the  same.  The  case  of  WUliams  v. 
Miller  is  an  authority  to  shew  that  the  4dd  of  Elizabeth 
still  has  its  operation,  though  a  subsequent  statute  gives  a 
specific  remedy.  There  is  nothing  in  this  particular  statute 
which  prevents  the  statute  of  Elizabeth  from  attaching. 
The  substitution  of  this  action  of  trespass  instead  of  case, 
does  not  make  any  difference.  The  object  of  the  law  was  to 
prevent  landlords  from  being  harassed  with  vexatious  actions 
of  trespass;  but  still  it  leaves  the  tenant  his  remedy  in  caae 
of  oppression.  Still,  however,  if  the  Judge  thinks  it  a 
case  in  which  he  ought  to  certify,  the  fron^equences  of  lis 
certificate  must  follow, 

Bayley,  J. — I  am  of  the  same  opinion.  If  the  legisr 
lature  had  intended  to  repeal  the  43d  of  Elizabeth  with 
respect  to  the  power  of  the  Judge  to  certify  in  this  case, 
there  is  no  doubt  that  intention  would  have  been  expressed 

(a)  9loit.dll.    4  lost.  266. 
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HI  iome  part  of '  the  statute.    But  I  am  dearlj  of  opinioii,       .1822. 
that  there  is  no  foundation  for  this  ingenious  distinction.  ^ifurni^ 


•• 


HoLROTD,  J.  concurred  (a).  BaomiH. 

Rule  dischaiiged. 

(«)  Buif  J.  wai  absent 


Lauohbr  v.  Brefitt  and  Another.  £^7. 


JL  RESPASS  against  the  defendants,  officers  of  the  Cus-  The  ttatnte 

toms,  for  forcibly  entering  the  phintiff  's  house,  seizing,  carry-  c.  sr.  •!  ti. 

ing  away,  and  converting  to  their  own  use  a  quantity  of  ver-  SfraVtwa.* 

digris.    Plea,  Not  GuUty.    At  the  trial,    before  Jbbott,  1^^^^^ 

C.J.  at  the  London  adjourned  Sittings  after  last  Michaebnas  goods  seised, 

Term,  the  Jury  found  a  verdict  for  the  plaintiff,  on  the  thereof'' ffthe 

second  count   of   the  declaration,  which  was  the    com-  JHu^^roffi^ 

mon  count  de  bonis  asportatit,  and  assessed  the  damages  bad  probable 

.      cause  for  tiie 
73/.  6$.  Bd.  but  the  learned  Judge  being  applied  to  by  the  s^imre.   In 

defendants  counsel,  certified,  under  28  Geo.  3.  c.  37,  s.  24,  ^^^J^JI^n  cns- 

that  there  was  probable  cause  for  the  defendants  seizing  the  tom-house  offi- 

goods.    It  appeared,  at  the  tl'ial>  that  the  plaintiffs  had  ma-  a  qoantity  of 

niifactured  the  verdigris  in  question  to  imitate  French  ver-  whicf  ^  af- 

digris,  and  had  packed  it  in  boxes  exactly  resembling  the  {JJiJ^dto  the 

packages  in  which  that  article  is  imported  into  this  country,  plaintiff,  and 
*  ,     ,      sold  at  a  less 

The  defendants  made  a  seizure  of  it  as  French  verdigris,  price  than  it 

but,  upon  an  inquiry  before  the  Commissioners  of  Customs,  ^"^fj^^  in  con* 

it  being  satisfactorily  proved  that  it  was  of  British  manufac-  ^*'"*^"|*  ®f_^ 

ture,  it  was  returned  to  the  plaintiff,  but  in  a  damaged  state.  Held,  that  da- 

some  parts  of  it  being  broken  off  the  sticks  upon  which  it  fo^e^^ete- 

had  been  crystalised  in  Ae  manu&cture.     TTie  damages  I^^i™^^°^re. 

given  by  the  Jury  were  with  reference  to  the  injuiy  which  ceverable  not* 

the  article  had  sustained  while  in  the  possession  of  the  de-  the  Judge's 

fendants.    The  plaintiff,  notwithstanding  the  return  of  the  S^'tSTt^taT 

goods,  had  given  the  usual  notice  of  action  and  proceeded  tnte,Uiatthera 

in  this  suit.  canse  for  mak- 

ing the  seiiure. 
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XQ2S«  Od  a  former  day  a  rule  had  been  obtaioed,  ciJIiiig  on  Ite 

Lmighbr     pl^tiff  to  shew  cause  nvby  Che  danii^es  should  uot  be  ie« 

^t  duced  to  the  sum  of  two  pence,  masmuch  as  the  learned 

Judge  had  certified  on  the  record  a  probable  cause  for  the 

seizure  under  the  statute  28  Oeo.  3.  c.  d7|  s.  94,  the  goods 

having  been  actually  returned  in  specie  to  the  plaintiff* 

Marryati  and  Eykyn  now  shewed  cause  against  the  ruleg 
and  contended,  that  the  statute  and  the  certifidate  of  the 
Judge  extended  only  to  seizing  the  goods,  and  not  to  any 
injuries  accompanymg  the  seizure  such  as  were  charged  in 
the  declaration.  The  statute  undoubtedly  gave  the  Judge  a 
power  to  certify  for  the  seizure,  but  not  for  the  conversion^ 
The  verdict  in  this  case  proceeded  upon  the  conversion,  and 
the  damage  sustained  by  the  plaintiff  in  consequence  of  that 
conversion,  and  the  negligence  of  the  defendants,  which  so 
much  deteriorated  the  article  as  to  work  an  injury  to  the 
plaintiff.  To  return  the  verdigris  in  specie  would  not  r&* 
place  the  plaintiff  in  the  situation  in  which  he  was  before^ 
and  therefore  he  had  a  right  in  this  action  to  recover  the 
consequential  damages.  The  words  of  the  statute  were, 
**  the  thing  seized,  or  the  value  thereof  :'*  the  thing  seized 
could  only  be  recovered  by  an  action  of  detinue^  and  in  the 
present  action  of  trespass  the  plaintiff  had  only  recovered 
damages,  which  with  the  goods  in  tiieir  deteriorated  state 
make  up  the  value  thereof,  and  althou^  it  was  true 
the  verdigris  was  returned,  still  it  was  not  returned  in 
the  same  state,  and  therefore  the  plaintiff  was  entitled,  at 
the  hands  of  the  Jury,  to  the  value  of  the  article  at  the 
tune  of  seizure.  In  Baldwin  v.  Tankerd  (a),  it  was  held« 
that  a  Judge's  certificate,  that  a  Custom-house  ofllcer  had 
probable  cause  for  seizing  goods,  does  not  extend  to  injuries 
accompanying  such  seizure,  so  as  to  prevent  the  plaintiff 
from  recovering  damages  and  costs  under  tiie  statutes 
«8  Geo.  S.  c.  70,  s.  29,  and  26  Geo.  3.  c.  40,  s.  21. 
(«)  1 H.  Bi.  f  a. 
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C€fby,S.O.MaiGum€y,  oootri.    The  case  cited  oa       18S8. 
llie  other  nde  is  deaiiy  dudngiiiflbable  from  thk,  because     ^^^^^''^ 
the  defendants  there  were  charged  vidi  forcibly  entering  the  •• 

plamtiff's  house,  and  breaking  looks,  doors,  &c«  and  the 
ferdiot  was  g^aend,  and  therefore  apfdicaUe  to  the  whole 
charge ;  for  which  reason  the  motion  in  that  case  was  grant* 
ad  lor  entcnag  up  the  judgment  for  the  damages  and  costs, 
notwiriistanding  ifae  certificate.  Here  the  Juiy  expressly 
negatived  the  forcible  entry  of  the  house,  and  the  only 
ground  upon  which  this  rule  is  attempted  to  be  answered  is, 
Aat  the  defendants  have  been  guilty  of  negligence  while  die 
verdigris  was  in  their  possession.  Now,  there  is  no  charge 
of  negligence  in  die  declaration,  and  if  the  plaintiff  sought 
damages  on  that  ground,  he  ought  to  have  alleged  it  in  his 
declaration.  The  charge  here  is,  diat  the  defendants  seized 
•nd  converted  the  goods  to  their  own  use.  It  is  admitted 
Amt  a  seizure  comes  withm  the  statute,  but  it  is  said,  that 
die  word ''  conversion"  is  not  to  be  found  there ;  by  com- 
mon intendment,  however,  a  seizure  must  comprehend  a 
conversion,  for  there  can  be  no  seizure  without  a  conversion. 
The  plaintiff  can  have  but  the  goods,  or  their  value  when 
returned,  togedier  with  such  damages  as  die  statute  gives^ 
where  die  Judge  Certifies  a  probable  cause  for  the  seizure. 
The  goods  have  been  restored  to  him,  the  Judge  has  cer- 
tified, and  he  is  entitled  to  nothing  more  than  damages 
to  the  amount  of  two  pence.  The  damages  given  are  for 
the  difference  between  the  price  at  which  die  goods  were 
sold,  and  their  value  at  the  time  of  the  seizure,  but  upon  no 
principle  can  those  damages  be  recovered. 

Abbott,  C.J. — ^I  am  of  opinion  that  the  plaintiff  in  thia 
case  is  entided  to  have  judgment  and  execution  for  the  sum 
which  die  Jury  have  found.  The  seizure  turned  out,  in  the 
result  of  the  inquiry,  to  be  a  seizure  which  the  officers  could 
not  lawfully  make,  die  article  not  beii^  the  subject  of  sei« 
zure,  because  it  was  of  Briiisk  manufacture.  If  the  act  of 
98  Geo.  3,  c.  37,  had  not  passed,  without  doubt  the  plain- 


ia22.       tiff  would  be  entilled  to  recover  for  the  injury  soMudii 


.  That   amount  would    be    the  difference    in    the  value  of 

Lahohbr 

«.  the  article  as  returned,  and  the  value  at  the  time  it  was 
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taken  from  him.  The  act  of  parliament  for  the  protectioa 
of  the  officer  has  provided,  that  if  the  Judg^  shaU  certify 
that  there  was  probable  cause  for  the  seizure,  then  the 
plaintiff,  besides  the  goods  seized,  or  the  value  thereof, 
shall  be  entitled  to  no  more  than  two  pence  dami^es.  At 
the  trial  of  the  cause,  I  thought,  upon  the  evidence,  that 
there  was  probable  cause  for  the  seizure,  as  the  goods  were 
studiously  nuide  up  in  packages  to  represent  French  verdigris. 
One  of  the  witnesses  called,  stated,  that  the  first  price  was 
78*  Sd.  per  pound,  and  that  when  it  was  returned,  it  was 
worth  only  2s.  9d,  per  pound,  at  which  price  it  was  sold. 
What  is  the  meaning  of  this  act  of  parliament,  which  says, 
''  that  the  plaintiff  is  not  to  recover  more  than  two  pence 
besides  the  thmgs  seized,  or  the  value  thereof.''  Hie  things 
seized  cannot  be  recovered  in  an  action  of  trespass ;  they 
can  only  be  recovered  in  detinue.  But  the  value  may  be 
recovered  in  trespass  or  in  trover.  This  is  an  action  of 
trespass,  and  if  the  act  of  parliament  had  not  passed,  the 
plaintiff  would  have  been  entitled  to  recover  the  value  of  the 
goods  which  had  been  seized,  and  also  damages  and  costs 
for  the  mjury  sustained.  But  when  I  £!*id  that  under  this 
act  he  is  entided  to  recover  the  valut,  notwithstanding  what 
is  said  with  respect  to  damages,  I  can  make  no  distinction 
in  principle  between  this  and  an  ordinary  action  of  trespass. 
The  value  is,  the  difference  between  the  price  which  the 
goods  would  have  produced  at  the  time  of  the  seizure  and 
that  for  which  they  actually  sold  after  they  had  been  re- 
stored. It  appears  to  me  that  that  is  the  measure  of  the 
damages ;  and  I  think  that  the  sum  which  the  Jury  gave  by 
their  verdict  is  the  measure  of  the  value,  and  that  the  plain- 
tiff is  entitled  to  have  that  sum  under  this  act  of  parliament, 
as  being  the  value  of  th^  thing  seized,^ 

The  rest  of  the  Court  concurred. 

Rule  disdiaifed. 
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The  King  v.  The  Inhabitants  of  Barlestonb.         £*^j 

Man  ^7- 


JlSY  order  of  two  Justices^  Samuel  Bloxky,  his  wife,  and  A  parish  ap- 

one  chSd^  were  removed  from  the  parish  of  Heather,  in  jaj^ed  (before 

the  county  of  Leicester,  to  the  parish  of  Barledone,  in  the  ^S^^  ^^ 

same  coanty.    On  appeal^  the  Sessions  confirmed  the  order.  C;  1^9,)  by  an 
•  .         i.  1     ^  ,     ^  11      •  old  to  a  new 

subject  to  the  opimon  of  the  Court  on  the  following  case:-^  matter  by  oon« 

Hie  respondents  proved  an  apprenticeship  of  the  pauper  ^^  bnt^th- 
to  one  JoAn  Greadey,  in  the  appeUant  parish,  and  a  resi-  J^Jt^*  SJJ* 
dence  of  forty  days.    The  appellants,  in  order  to  shew  a  Jnsticefj  at 
subsequent  settlement,  produced  a  paper  purporting  to  be  ^Gto.  3. 
nn  assignment  of  the  pauper  by  Greasley  to  one  Thomat  2itUeiMt*by 
Dolby,  in  the  parish  of  St.  Mary,  Leicester,  and  proved  a  service  widi 
residence  of  forty  days  there  under  that  assignment.     Greas*  matter  onder 
i^  paid  Dalby  5L  at  the  time  of  the  assignment,  and  he  ^itii^e^rigi- 
had  received  the  same  sum  from  the  parish  of  Heather  at  ■■*  ">»•*«'• 
the  time  of  the  original  binding.    The  assignment  was  exe- 
cuted by  Greasley f  Dalby,  and  the  pauper,  and  was  attested 
by  two  subscribing  witnesses.    The*  question  for  the  opi* 
nion  of  the  Court  is,  whether,  upon  the  true  construction 
of  the  statutes  32  Geo.  d.  c.  57,  and  56  Geo.  3.  c.  139,  the 
pauper  gained  a  settlement  by  his  service  under  the  assign- 
ment. 

S.  M.  Phillips  and  Dwarris,  in  support  of  die  order  of 
Sessions,  contended,  that  the  assignment  in  question,  not 
having  been  made  with  the  consent  of  two  Justices  in  writ- 
ing, as  required  by  32  Geo.  3.  c.67.  s.  7f  was  not  an  in- 
strument under  which  a  settlement  could  be  gained.  That 
branch  of  the  statute,  after  reciting,  that  persons  were  fre- 
quently compellable  to  take  a  greater  number  of  parish  ap- 
prentices than  they  could  mamtain  or  employ,  and  were  there- 
fore forced  to  place  out  or  assign  them  to  others;  and  that 
it  was  proper  that  such  assignments  should  be  legally  made 

VOL.  I.  le;  B 
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1822.        under  the  inspection  and  control  of  the  Magistrates^  as  well 
,j^JJ"^JJJ^      for  the  benefit  of  the  apprentice,  as  that  the  original  master 
«•  might  be  discharged  from  his  covenants,  and  that  it  was  fit 

Ihhabitavts   that  the  person  to  whom  any  such  assignment  should  be 
Bablwohb.    ^^^^>  *"^  ^^^^  ^^^^  ^®  apprentice,  should  be  subject  to  the 
ordinary  jurisdiction  of  Justices  of  the  Peace,  with  respect 
to  masters  and  parish  apprentices,  requires  the  assignment 
of  the  apprentice  to  be  in  writing  in  the  form,  or  to  the 
effect  there  mentioned,  with  the  assent  of  two  Justices 
und^r  their  hands.     From  this  it  b  evident  that  the  legis- 
lature meant  to  exclude  any  other  manner  of  assigning  an 
apprentice.    Then  the  9th  section  declares,  that  the  before 
mentioned  provisions  of  the  act  shall  not  extend  to  any  case 
of  binding  where  a  larger  sum  than  51.  shall  be  given.    It 
is  manifest  therefore  that  the  requisition  as  to  the  assign- 
ment, with  the  consent  of  two  Justices,  is  compulsory  with 
respect  to  all  apprenticeships,  where  the  sum  given  is  under 
5L    Then  follows  the  56  Geo,  3.  c.  139,  which  completely 
removes  any  doubt  which  might  exist  upon  th' j  question. 
That  act  passed  for  the  purpose  of  amiending  the  laws  pre- 
viously in  force  respecting  parish  apprentices ;  and  by  the 
9th  section  it  is  enacted,  "  that  it  shall  not  be  lawful  for  any 
master  or  mistress  to  put  away  or  transfer  to  any  other,  or 
in  any  way  to  discharge  or  dismiss  from  his  or  her  service 
any  parish  apprentice,  without  such  consent  of  such  Jus- 
tices*' as  is  directed  in  32  Geo.  3.  c.  57 ;  and  ''  that  no  settie- 
ment  shall  be  gained  by  any  service  of  such  apprentice  after 
such  putting  away  or  transfer,  unless  such  service  shall  have 
been  performed  under  the  sanction  of  such  consent  as  afore* 
said!*    Upon  the  construction  of  bodi  these  statutes,  it  is 
quite  evident  tiiat  this  assignment  is  invalid,  and  that  no 
settlement  can  be  gained  by  any  service  under  it.    The  only 
argument  which  can  be  offered  on  the  other  side,  b,  that 
this  assignment  took  place   prior  to  th»  last  mentioned 
statute;  and  that  the  32  Geo.  3.  c.  57.  does  not,  by  force 
of  sec.  9»  extend  to  the  case  where  a  larger  sum  than  5/. 
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shall  have  been  given  as  an  apprentice  fee.    But,  referring       1822. 

to  the  language  of  both  statutes^  these  objections  are  not    f^^^^^^ 

available.  «• 

The 
Imbabitamts 

G.  Marriott  and  Simons,  contrd,  made  two  points.  Firsts  Barlbitom. 
that  the  language  of  the  statute  32  Geo.  3,  c.  57,  s.  7,  will 
not  bear  such  a  construction  as  is  contended  for  on  the  other 
side,  inasmuch  as  it  ^evidently  extends  only  to  such  appren« 
tices  as  might  have  been  forced  upon  their  masters  under 
the  9  &  10  fP,  S»  c.  11 ;  and,  second,  that  though  the  as- 
signment in  question  be  not  strictly  valid  as  an  assignment 
within  the  meanu^  of  the  statute,  yet  it  is  at  all  events  an 
instrument  sufficiently  expressive  of  the  original  master's 
consent  to  a  iermce  with  another  master,  to  enable  the  ap- 
prentices by  such  service,  with  such  consent,  to  gain  a  settle- 
ment. As  to  the  6rst  objection,  the  7th  section  of  32  Geo.  3» 
c.  57,  after  reciting,  ''  diat  it  frequently  happens  that  per- 
sons are  compellable,  under  the  9  &  10  )F.  3,  to  take  a 
greater  number  of  parish  apprentices,  8cc.  and  are  therefore 
forced  to  place  out  or  assign  over  such  apprentices.  Sec.** 
goes  on  to  make  the  provisions  therein  mentioned  as  to  the 
assignment.  It  is  clear,  therefore,  upon  the  face  of  this 
recital,  that  the  section  applies  only  to  the  cases  where  the 
master  is  compelled  wlA  forced  to  make  the  assignment,  and 
cannot  apply  to  the  case  where  there  is  a  voluntary  transfer 
by  the  first  master  to  the  second.  The  statute  does  not 
apply  where  both  masters  mutually  consent  to  the  assign- 
ment, and  consequently  the  settlement  in  this  case  is  legally 
gained  under  the  assignment.  Then,  as  to  the  second 
point,  it  b  notoriously  eveiy  day's  practice  that  assignments 
of  parish  apprentices  are  made  by  parol,  and  settlements 
are  gained  under  them,  even  without  the  consent  of  Jus- 
tices, as  required  by  32  Geo.  3.  Untfl  the  passing  of  the 
last  parish  apprentice  act,  such  parol  assignments  were 
never  questioned,  even  in  settlement  cases  which  have  been 
brought  before  this  Court,  in  which  apprenticeships  have 

B  £  2 
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^^^*  been  in  dispute.  It  is  true  thit  the  question  of  an  assign^ 
The  Kiifo  ment  in  wrUingf  without  the  consent  of  Justices,  has  never 
^^  come  before  the  Court ;  but  if  the  validity  of  a  pared  assign- 
iNHABnrAMTt  ment  has  never  been  questioned,  d  fortiori  an  assignment 
BARLEtTONB,  in  writiug  does  not  require  such  consent,  or  at  least  it  is  a 
valid  expression  of  the  master's  consent  to  another  service, 
which  is  all  that  is  required  for  the  purpose  of  conferring  m 
settlement.  The  56  Geo.  S.  c.  139,  having  been  passed 
subsequently  to  this  assignment,  cannot  be  called  in  aid  of 
the  argument  on  the  other  side ;  but  supposing  it  enters 
into  the  question,  it  clearly  implies  that  the  32  Geo.  3,  widi 
weg^fd  to  assignments,  was  not  then  supposed  to  affect  the 
gaining  of  settlements,  as  it  did  not  make  it  compulsory 
upon  the  masters  to  obtain  the  consent  of  the  Justices ;  and 
indeed  that  latter  statute  is  evidently  referred  to  in  the 
56  Geo.  3,  as  one  which  did  not  come  up  to  the  provisions 
therein  made,  for  otherwise  there  could  have  been  no  oc* 
casion  for  the  clause  relating  to  assignments,  and  the  law 
might  have  been  left  as  it  stood.  Iberefore,  as  the  as- 
signment  in  question  was  made  before  the  passmg  of  the 
late  statute,  it  is  clear  that  a  settlement  was  gained  under  it. 
They  referred  to  Rex  v.  St.  George,  Hanover  Square  {a).  Rex 
V.  Tavistock  (&),  Rex  v.  Clapham  (c).  Rex  v.  St.  Petrox(d)i 
Castor  V.  Aicles  (e).  Rex  v.  Christowe  (f),  and  Rex  v.  East 
Bridgeford(g),  as  deciding  that  service  under  the  second 
master,  with  consent  of  the  old  master,  would  confer  a 
settlement,  although  there  was  no  compliance  with  the  pro- 
visions of  32  Geo,  3.  c.  57* 

The  Court  took  time  to  consider  of  the  case,  and  oa 
this  day 

Abbott,  C.J.  delivered  the  judgment : — ^We  have  con«> 

(a)  Borr.  S.  C.  it.  (c)  \  Salk.  68.  and  1  Ld.  Raym.  6B3. 

(*)  Ibid.  578.  (/)  11  East,  95. 

(0  Ibid.  966.  {jg)  Bnrr.  S.  C.  135. 
(d>Ibid.S48. 
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^sidered  of  this  case,  and  are  of  opinion  that  the  pauper  gained       .|  322. 


a  settlement  m  the  parish  of  St.  Mary^  in  the  Borough  of 
Leice$ter,  and  therefore  the  rule  for  quashing  the  order  of  Ses-  «. 

.sions  must  be  made  absolute.  It  appears  that  the  ass^nmenl  inuABnxnri 
.of  the  apprentice  to  the  new  master  took  place  before  the  ^  ^^ 
sUtutB  of  the  56  Geo.  S.  c.  139^  and  therefore  it  is  not  af- 
fected by  that  statute.  The  former  statute  of  the  32  Geo.  S. 
c.  57,  is  not  a  prohibitory  but  a  remedial  statute.  Before 
that  statute,  the  master  could  not  discharge  himself  from  the 
obligation  of  maintaining  the  apprentice  by  assigning  him  to 
another  master;  nor  was  the  apprentice  in  any  manner  what- 
ever subject  to  the  order  or  control  of  the  Magistrates. 
This  act  however  contained  a  dauae,  declaring  that  if  cer- 
tain terms  therein  expressed,  were  complied  with,  this  m- 
convenience  should  be  remedied ;  but  if  not  complied  with, 
-as  in  diis  case  they  were  not,  then  such  cases  were  not  to  be 
.within  that  statute.  We  ought  therefore  to  consider  this 
case  as  it  would  stand  before  the  32  Geo.  3.  had  passed,  and 
to  treat  it  as  a  settlement  gained  under  the  first  master ;  for 
though  the  assignment  may  be  for  many  purposes  inopera* 
tive  as  against  the  second  master,  yet,  in  construction  of 
law,  it  renders  the  service  to  the  second  master  a  service 
under  the  original  contract  with  the  first.  Then  the  cases  of 
Eex  V.  East  Bridgeford(fl),  and  Rex  v.  Si.  Petrox(b),  are 
in  point.  In  the  first  of  those  cases  the  widow  of  the  first 
master,  who  had  not  taken  out  letters  of  administration,  had 
consented  by  parol  to  the  assignment  to  the  second  master, 
and  it  was  held  that  the  apprentice  gained  a  settlement  in 
the  parbh  in  which  he  had  served  the  second  master.  In 
the  last  of  those  cases  the  service  under  the  original  hiring 
was  held  suiScient  to  gain  a  settlement  in  another  parish,  by 
reason  of  the  assignment,  although  firesh  indentures  had  been 
entered  into  between  the  apprentice  and  the  new  master;  the 
first  indenture  being  only  voidable.    These  cases,  and  some 

(a)  Barr.  8.  €.  133.  (&)  Ibid.  148. 
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1823,       othersi  determined  upon  the  same  pniiciple»  appear  to  hare 
^^1^*^^     been  considered  and  confirmed  in  tUx  v.  Chmtowe{a).    All 
V.  these  cases  establish  this  principle,  that  where  the  apprentice 

Imbabitamti  is  assigned  in  fact,  although  without  proper  authority,  yet  he 
Bablbitonb.  V^  ^  settlement  by  serving  the  master  to  whom  he  is  so 
assigned,  as  serving  him  by  the  consent  of  the  ordinal 
master.  In  the  case  of  Rex  v.  Christowe  the  apprentice  was 
bound  by  the  original  master  to  another  master  by  a  new  in* 
denture  of  apprenticeship,  without  reference  to  or  recogni- 
tion of  the  original  indenture,  which  still  subsisted  in  law ; 
but  the  Court,  on  that  ground,  held  that  the  service  to  the 
second  master  could  not  be  considered  as  a  service  under  the 
original  binding,  because  that  was  only  evidence  of  the  first 
master's  consent  to  the  service  with  the  second  under  a  new 
and  distinct  contract  of  apprenticeship,  and  consequently 
that  a  settlement  was  not  gained  by  such  a  service.  .  For  the 
reasons  we  have  given,  we  are  of  opiiuon  that  a  settlement 
was  gained  by  the  service  uhder  this  assignment. 

Order  of  Sessions  quashed. 

(a)  11  East,  95. 


jfWAijri  The  Kino  v.  Thatcheb. 

Ar«y  17. 


{^warmU     KjHITTY  moved  for  an  information  in  the  nature  of  a 

|i<Mta  not  lio 

acainst  the  9V^  warranto,  calling  upon  the  defendant  to  shew  by  what 
^i!Lu!^io^  authority  he  held  the  office  of  clerk  to  the  Commissionere  of 
tu^boT&^he  ^"^•^***^'  ^«  town  and  borough  of  Folksione,  on  the 
is  improperly  ground  that  He  had  not  been  duly  elected  pursuant  to 
elected  under    ^^  ^^   o   «  nn 

C.99.    Mmda* 

MM  Ues  to  tbe  CommiMionert  to  adaiit  the  penon  who  has  the  majority  of  legal 


EASTUR  TBUMf  THIRD   GEO.  IV.  427 

Per  Curiam* — We  know  of  no  instance  in  which   the        1822. 
Court  has  granted  a  quo  warranto  information  against  a  per-     xhT&iiio 
son  filling  such  a  situation  as  that  described.    He  is  not  ft    _    ^* 
corporate  officer,  and  unless  there  is  some  authonty  cited  to 
support  such  application^  we  cannot  interfere. 

Chitty  then  applied  for  a  rule  nisi  for  a  mandamus  to  the 
Commissioners,  to  admit  the  relator  in  the  first  mentioned 
application  to  the  office,  on  affidavit,  that  he  had  the  ma- 
jority of  l^al  votes  in  his  favour,  by  reason  that  two  other 
Commissioners  who  had  voted  for  Thatcher^  were  not  pro- 
perly qualified;  and  he  cited  Rex  v.  The  Commissioners,  of 
Land-tax  for  St.  Martin's,  fVestminster  (a). 

The  Court  at  first  doubted  whether  a  mandamus  would 
lie  to  admit  another  to  an  office  already  full  in  fact,  but  upon 
inquiring  of  the  officers  of  the  Crown  side,  whether  that 
had  ever  been  done,  and  finding  that  it  had,  they  granted  a 

Rule  nisi. 

(a)  1  T.  R.  146. 


The  King  v.  The  Inhabitants  of  Oakmerb.  Fridmf, 

May  17, 

JOY  an  order  of  two  Justices  John  Bradford  was  removed  An  extra-pa- 
from  the  township  of  Over   Tabley  to  the  township   of  haTtng  been 
Oakmere,  both  in  the  county  of  Chester.    On  appeal,  the  JJ^aWc^of 

Sessions  confirmed  the  order,  subject  to  the  opinion  of  the  parl*»»>ent 

•^  *^  into  a  new 

Court  upon  the  following  case : — ^The  township  of  Oakmere,  towDship«  and 

until    the   passing    of   a  local  and  personal  act  of    the  that  it  should 
52  Geo.  3,  was  part  of  the  forest  of  Delamere,  in  the  county  ^rth^^rovWe 

for  its  own 
poor,  and  be  subject  to  the  sane  regnlations  ai  were  incident  to  otlier  townships  in  the 
same  county :— Held,  that  a  panper  £istard  born  within  the  district  before  it  was  erected 
into  a  township,  was  not  removeahlc  to  the  new  townihtp  aa  the  place  of  his  birth  settle- 
ment. 
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1822.        of  Chester,  and  an  extra-parochial  place.    Under  and  by 

2^^^^      virtue  of  the  said  act,  passed  for  bclosing  the  forest  of 

The  Kino       _,  *  "^       ,i,.  .i».i  •*. 

r.  Delamere,  the  forest  was  duly  divided  in  the  month  of 

iMBABiTAMTt   Decembcr^  1819,  into  four  separate  townships,  of  which 

^    ^^  Oakmere  is  one,  and  since  that  time  overseers  of  the  poor 

have  been  duly  appointed  for  the  said  township  of  Oakmere. 

The  pauper  was  bom  a  bastard  in  Oakmere  while  it  was  an 

extra-parochial  place  and  part  of  the  forest  of  Delamere, 

and  before  the  division  into  townships  took  place.    The 

question  for  the  opinion  of  the  Court,  is,  whether  the  order 

of  removal  to  Oakmere, .  as  the  birth  place  of  the  pauper, 

can  be  sustained  i 

Nolan,  in  support  of  the  order  of  Sessions,  contended, 
that  after  the  passing  of  the  52  Geo.  S,  for  inclosing  the 
forest  of  Delamere,  under  which  the  townships  were  created, 
the  pauper  was  removeable  to  that  township  in  which  he 
was  born.  It  must  be  admitted  that  this  was  not  a  town- 
ship until  after  the  passing  of  the  act,  though  that  fact  is 
not  distinctly  stated  in  the  case.  By  that  act  the  district 
called  Delamere  forest,  and  certain  extra-parochial  land  con- 
tiguous to  it,  was  erected  into  a  parish,  and  authority  is 
thereby  given  to  the  Commissioners  to  divide  the  parish  into 
two  or  more  townships,  and  it  is  then  declared,  ^*  that  when 
the  same  shall  be  so  divided,  each  and  every  aucb  township 
shall  from  thenceforth  for  ever  thereafter  provide  for  its 
own  poor/'  After  this  division  had  taken  pUce  therefore, 
it  i^  clear,  that  each  township  was  Jiable  to  maintain  the 
bastards  born  within  its  boundary,  previous  to  being  sepa* 
rated  from  the  other  parts  of  the  parish.  It  is  obvious, 
that  the  effect  of  this  clause  is  to  extend  the  benefit  of  the 
statutes  relating  to  the  poor,  to  the  townships  instead  of  the 
parish,  and  to  prevent  the  agitation  of  the  very  question 
now  raised  on  the  other  side.  It  will  be  argued,  that  as 
this  was  not  a  township  or  vill  before  the  passing  of  this 
act,  no  effect  can  be  given  to  its  operations  unless  it  can  be 


The.KiMG 
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•comtrued  retrospectively.    Now,  looking  to  the  language  of       182$. 

'the  sectioB  by  which  the  townships  are  erected,  such  a  con- 
struction must  be  given  to  it,  because  it  declares,  **  diftt 
every  such  township  shall,  from  thenceforth  for  ever  there-  luHABixiiiTi 

after,  provide  for  its  own  poor  J*    It  cannot  be  disputed.    .      o^     > 
...  \    n  *  ^  .  ,     Oakmbrb. 

that  this  pauper  is  one  of  the  poor  of  Oakmere,  and    , 

if  so,  surely  after  it  has  been  made  a  township,  aU  the  con- 
sequences of  the  division  must  follow,  one  of  which  is,  that 
each  township  shall  support  its  own  poor.  The  object  of 
this  clause  clearly  was  to  put  this  township,  when  erected^ 
into  precisely  the  same  situation  as  any  othek*  township  in 
the  oounty  of  Chesierj  or  kingdom  of  England,  which,  at  the 
time  the  act  passed  was  liable  to  maintain  its  own  poor. 
Then,  as  all  other  townships  were  liable  to  mamtaui  bastards 
.  bom  within  their  precincts,  by  force  of  the  statute  IS  8c 
14  Car.  2.  c.12.  s.  21,  so,  this  act  having  the  effect  of 
putting  the  inhabitants  in  the  same  situation  as  they  would 
be  in  if  it  had  been  an  ancient  township  or  vill,  they  are 
liable  to  maintain  diis  pauper  who  was  born  in  thdr 
lownship. 

•7.  Williams,  contrd,  contended,  first,  that  the  statute 
13  &  14  Car,  2.  c.  12.  s.  21,  would  have  no  operation  upon 
any  extra*parochial  place,  unless  it  had  the  reputation  of  a 
trill  or  township  ;  and,  second,  that  the  statute  in  question 
having  obviously  a  prospective  and  not  a  retrospective  ope- 
ration, could  not  affect  the  settlement  of  this  pauper  so  a^ 
to  make  him  removeable  to  the  newly-erected  township.  As 
to  the  first  point,  it  seemed,  indeed,  to  be  conceded,  that  the 
atatute  of  IS  &  1 4  Cars  2.  could  only  apply  to  a  place  having 
the  reputation  of  a  vill.  It  is  admitted,  that  this  place 
was  not  a  vill  or  township  until  the  passing  of  this  act, 
and,  therefore,  the  case  must  fall  within  the  operation  of  the 
atatute  of  Charles,  which  authorises  the  removal  of  bastard 
paupers  to  the  place  of  their  last  legal  settlement.    When 
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1823.       the  pauper  was  born,  there  was  no  such  place  aa  the  town- 
^^^'^^      ship  of  Oakmere,  and,  therefore,  he  must  be  remolded  U> 
V.  the  parish  to  which  he  would  have  been  removeable  if  that 

iHHAB^TAiiTt  towtt^p  had  never  been  erected.    It  would  be  a  strange 
Oa^  proposition  to  contend,  that  an  extra-parodual  place  erected 

into  a  township  forty  years  after  the  birth  of  a  pauper, 
diould  be  obliged  to  maintain  that  person  as  one  of  its 
own  poor.  The  words,  ''  its  own  poor/'  must  mean  the 
poor  who  should  have  occasion  for  relief  after  the  passing 
of  the  act,  and  cannot  mean  the  pbor  who  were  in  ei- 
istence  before  the  township  was  created.  To  sanction  the 
argument  on  the  other  side  would  be  productive  of  the 
greatest  inconvenience,  because  it  might  then  be  competent 
for  parishes  in  which  paupers  are  l^ally  settled,  to  relieve 
themselves  from  the  burthen  of  their  maintenance,  by  re- 
movii^  them  to  the  new  townships,  because  they  happened 
to  have  been  bom  within  the  district  of  which  those  new 
townships  consisted.  But  in  the  second  place,  this  ques- 
tion b  completely  decided  by  the  language  of  the  statute 
itself,  and  cannot  admit  of  any  argument,  because  it  is  clearly 
prospective,  and  cannot  .he  construed  to  extend  to  such 
paupers  as  were  bom  before  the  township  was  ereoted. 
It  declares,  "That  the  Commissioners  shall,  and  they  an 
hereby  authorised  and  required  to  divide  the  said  parish  into 
two  or  more  townshipa,  to  be  called  and  distinguished  by 
such  names  as  the  said  Commissioners  diall  appomt,  and 
when  the  same  shall  be  so  divided,  each  and  every  sudi 
township  shall  from  thenceforth  for  ever  thereafter  pro- 
vide for  its  ownpoor^  make  and  maintain  its  own  roads.  See." 
This  language  is  clearly  prospective,  and  leaves  no  doubt 
upon  the  question. 

The  Court  took  time  to  consider  of  the  case,  and 

Abbott,  C.  J.  now  delivered  the  judgment   of   th« 
Court : — 
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The  quMfion  in  thiA  case  arises  upon  the  local  and  pet-        1B22. 


so&al  act  of  the  52  Geo*  3,  which  passed  for  the  inclosure     .«.    ^ 
of  the  forest  o(  Delamere.    By  that  statute  the  district  «• 

called  or  known  by  the  name  of  Delamere  forest,  is  re-  iiiBABiTAan 
quired  *'  to  be  divided  bto  two  or  more  townships,  to  be  q^JJI^,. 
.called  and  distinguished  by  such  names  as  the  Commissionera 
.shall  appoint,  and  when  the  same  shall  be  so  divided,  each 
and  every  such  township  shall,  from  thenceforth  for  ever 
thereafter,  provide  for  its  own  poor,  make  and  maintain  its 
own  roads^  and  have,  enjoy,  and  be  vested  with  such  and 
the  like  powers,  privileges,  and  immunities,  and  be  sulject 
to  the  same  regulations  as  are  incident  to,  and  as  are  had, 
held,  and  eiyoyed  by  the  several  other  townships  withm 
the  county  of  Chester  J*  It  appears  from  the  case,  that  at 
the  time  this  statute  was  carried  into  execution  the  forest  of 
Delamere  was  extra-parochial,  and  that  thb  district  was 
erected  into  a  township  by  the  name  of  the  township  of 
Oakmere,  and  the  question  is,  whether  the  district  thus  newly 
erected  into  a  township  under  the  statute,  is  to  be  considered 
as  having  been  formerly  a  parish  or  township,  or  only  as 
becoming  so  from  the  time  of  its  creation  under  the  act 
We  are  of  opinion,  that  the  latter  is  the  true  effect  of  the 
statute.  If  the  former  construction  were  to  be  adopted 
many  inconveniences  and  much  litigation  would  ensue. 
Many  parishes  where  jpaupers  have  been  legally  settled 
might  relieve  themselves  from  their  burthens,  by  removing 
to  this  new  township,  not  only  legitimate  persons  bom 
within  the  district  whereof  it  forms  a  part,  but  others  also 
who  had  gained  settlements  by  service  or  by  renting  tene- 
ments. By  these  means,  and  by  force  of  this  construction, 
many  persons  might  be  thrown  at  once  upon  the  new 
township.  It  is  true,  on  the  other  hand,  that  if  the  new 
township  has  overseers,  they  may  have  power  to  remove 
the  persons  thus  transferred  to  it,  which  the  inhabitants 
of  the  district  of  themselves   could  not  legally  do.     But 
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1822.       'then  the  inhabitants  were  not  previously  under  the  same 

,^f^'^^      logttl  obligation  to  maintain  their  poor,  as  a  parish  or  town- 

V.  ship ;  and,  consequently,  such  persons  would  find  their  way 

iMHABiTANn  iHto  those  parishes  or  townships  which  were  compelled  to 
.Oakmbiib.  ™^tain  them.  Under  these  circiunstances,  even  if  we 
were  to  hold  that  this  district  had  previously  been  a  town- 
ship, still  the  inhabitants  might  have  prevented  these  bui^- 
thens  from  falling  upon  them,  by  the  removal  of  unmar- 
ried women  with  child,  or  persons  coming  to  settle  on 
tenements,  especially  before  the  35  Geo.  3.  c.  101,  up  to 
which  time  such  persons  vrould  not  acquire  a  settlement 
for  themselves,  nor  could  a  settlement  be  derived  under 
them.  Now  this  i»  not  like  the  case  of  a  modem  appoin^ 
ment  of  overseers  in  a  place  where  there  formeriy  were 
none,  for  all  those  places  must  have  been  reputed  vilh 
from  time  immemorial,  and  were  therefore  constantly  under 
a  legal  obligation  to  maintain  their  own  poor,  and  to  ap- 
point an  overseer,  and  by  that  appointment  to  remove  per- 
sons who  were  burthensonte.  The  consequence  of  ths 
decision  is,  that  both  the  orders  must  be  quashed. 

Orders  quashed. 
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Doe,  dem.  Phiilipps  v.  Rob.  Satw^^ 

May  18. 

J.  HIS  was  a  rule,  calling  on  the  tenant  in  possession  to'  Demise,  !■ 

dhew  cause  why^  upon  being  admitted  to  defend  instead  of  rparunenufer 

the  casual  ejector,  beside  entering  into  the  common  con-  li^^^  ^^ 

«ent  rule,  and  giving  the  common  undertaking,  he  should  certain,  comet 

■ot  undertake,  in  case  a  verdict  should  pass  for  the  plaintiff,  meaning  of 

to  give  the  plaintiff  judgment,  to  be  entered  up  against  Ac  1*gJJ[.^^J,  ^ 

real  defendant  of  the  Term  next  preceding  the  trial  of  the  ""  \"  ■«*  ^« 

.  enabfiog  land- 

cause,  and  also  why  he  should  not  enter  into  a  recognizance  lords  mora 

by  himself,  and  two  sufficient  sureties,  in  a  reasonable  sum,  corer'ponwik' 

conditioned  to  pay  the  costs  and  damages  which  should  *ion  of  lands 

,  .     ^       1  .     .1*  and  tenements 

be  recovered  by  lae  plaiatitt.  nniawinliy 

held  o?er  by 
tenants," 

The  motion  was  founded  on  the  statute  1  Geo.  4.  c.  87,  hddi*«**ffr  m^ 

**  An  act  for  enabling  landlords  more  speedily  to  recover*  '«t»  or  aum^ 

possession  of  lands  and  tenements  unlawfully  held  over  by  or  from  ytar  i# 

tenants."     It  was  supported  upon  the  affidavit  required  by  *'^*  ^^y^  ^^ 

ihaC  statute,  stating  the  r^ular  notice  to  quit,  the  refusal  in>tnunentof 

to  deliver  possession  upon  demand,  and  the  service  of  the  qnires  either 

declaration  in  ejectment.    The  premises  in  question  con-' or  leaH  stamp, 

sisted  of  apartments  demised  by  the  lessor  of  the  plamtiff  p/J^^j^^  \^ 

to  the  defendant,  by  a  written  memorandum,  for  the  period  &^G€9.s. 

of   three  months,   at  the    rent  <^  4/^  145.  Gd.  for  that  not  necessary 
^  that  it  should 

"»©•  bestampt  be- 

fore the  mie  is 
granted  under 
J9.  F.  Jones  now  shewed  cause  against  the  rule,  and  the  i  Geo.  4. 

made  three  points.    First,  that  supposing  this  to  be  a  case  time  enough^ 

within  the  act  of  parliament,  the  instrument  under  which  blforeSe  trial 

the  premises  was  demised  -  to  the  tenant,  was  without  a  of  Uie  ejeet- 

stamp,  which  it  would  require  either  as  an  agreement,  or  rule  nisi  under 

as  a  lease,  within  the  provisions  of   55  Geo.  S.   c.  184.  ietdnofspl- 

cify  all  the' 
particulars  thereby  required,  as  the  Court  may  mould  the  rule  conformably  to  its  re- 
^{iiiilies,  on  shewing  canse. 
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1822.       Secondly,  that  this,  bebg  only  a  demise  for  a  period  of 
^"^^      three  months,  did  not  fall  within  the  mischief  of  the  statute 
«•  under  which  the  application  was  made,  and  which  the  legis- 

lature intended  to  remedy,  as  that  statute  described  the 
cases  in  which  the  summary  remedy  was  to  be  given  to  be 
those  in  which  the  party  held  for  any  term  or  number  of 
years  certain,  or  from  year  to  year;  and,  thirdly,  that  the 
role  now  prayed  for  was  informal,  as  it  did  not  conform 
with  the  meanmg  of  die  statute,  in  specifying  at  first  the 
amount  of  the  security  which  the  plaintiff  required.  As  to 
the  first  objection,  the  Court  would  require,  in  support  of 
this  motion,  such  evidence  as  would  be  admissible  upon  the 
trial  at  nisi  prius.  If,  therefore^  the  instrument  itself  i;ould 
not  be  received  in  evidence  without  a  stamp  on  the  trial  of 
the  cause,  it  could  not  be  received  as  evidence  upon  this  ap- 
plication. As  to  the  second  objection,  he  urged,  that  this 
was  not  one  of  the  cases'  contemplated  by  the  statute,  the 
remedy  therein  being  applicable  only  to  the  cases  where  the 
tenant  holds  under  a  lease  or  agreement  in  vmting,  any 
lands,  tenements,  or  hereditaments,  for  any  term  ormtmber 
of  years  certain^  or  from  year  to  year.  Now,  this  cannot 
be  considered  as  falling  within  the  meaning  of  the  word 
**  term,"  because  that  word,  though  in  the  digunctive,  as 
connected  widi  the  words  **  number  of  years,''  must  mean 
**  a  term  of  years,"  and  not  **  a  term  of  months."  If  so,  it  i» 
not  a  case  within  the  statute.  In  the  third  place,  the  rule 
itself  is  informal  in  not  following  the  provisions  of  the  sta- 
tute, and  specifying  in  the  rule  nisi  the  particulars  required. 

Reader,  contrd,  was  stopped  by  the  Court. 

Fer  Ctrnam.— This  is  clearly  one  of  the  cases  contem- 
plated by  the  statute.  As  to  the  first  objection,  if  this  is  to 
be  considered  as  an  instrument  requiring  a  stamp,  it  would 
be  competent  to  the  plaintiff  to  get  it  stamped  before  the 
time  of  trial,  and  we  would,  if  necessary,  enlai^ge  this  rule 
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to  give  the  plaintiff  time  for  that  purpose.    Then,  as  to  the        1821!. 
second  objection^  we  are  of  opinion  that  this  is  a  term  cer-      ^"C^^"^^ 
tain,  and  tfaerefofe  comes  within  the  statute,  which  must  «•    . 

mean  the  term  or  interest  of  any  tenant  holding  under  a  ** 

lease  or  agreement  in  writing,,  any  lands,  8cc.  for  any  term 
whatever.  The  very  object  of  the  statute  is  to  save  the 
landlord  the  enormous  expence  of  going  to  trial  in  an  action 
of  ejectment,  where  the  tenant  vexatiously  holds  over  after 
the  term  of  the  demise  has  expired ;  and  after  he  has  re* 
ceived  notice  to  quit  It  would  be  monstrous  to  hold,  that 
because  a  tenant  takes  a  tenement  for  only  a  quarter  of  a 
year,  he  shall  subject  his  landlord  to  the  circuitous  process 
«f  expelling  him  by  ejectment,  whereby  the  tenant  mqr  hold 
over  for  a  year  beyond  the  term  demised.  We  are  of  opi* 
ttion  that  thb  is  a  term  within  the  meaning  of  the  statute, 
and  consequendy  thb  rule  must  be  made  absolute.  And 
as  to  the  third  objection,  the  rule  may  be  now  moulded 
conformably  to  the  statute. 

Rule  absolute. 

The  defendant  was  ordered  to  enter  into  a  recognizance 
himself,  in  the  sum  of  80/.,  and  two  suflScient  sureties  in 
the  sum  of  40/.  each  (a). 

(a)  The  following  point  decided  upon  thii  statute  may  be  worth  men*  The  notiee  st 
tionlng.    In  Eaiier  Term,  s  Geo.  4.  Turton  having  moved  for  a  similar  Sj£2j^  i^ 
rale  to  that  ahove  mentioned,  a  question  arose,  whether,  under  this  act,  ejectment,  leiv* 
the  notice  at  the  foot  of  the  decUration  injejectmeat  ahoold  be  signed  by  cd  in  iMinmaoce 
Rickard  Roe,  as  was  the  practice  before  the  passing  of  the  act,  or  by  the  '^^l™*  *\ 
>"<»lord?  ^^^^^ 

B  AYLBV,  J.^The  only  Judge  fai  Court)  said,  the  notice  ought  to  come  landloid  him- 
from  the  landlord  himself,  and  it  ought  to  be  in  addition  to  the  ordinary  ^^/J^n^^  ^ 
notice ;  for  very  probably  many  persons  would  not  read  through  the  no-  ^de^^g  ** 
tiee,  and  therefore  would  not~he  aware  that  any  thing  more  was  required  the  luidloid  the 
than  in  an  ordinary  case  of  service  of  the  declaration  in  ejectment,  upon   benefit  of  that 
the  tenant  in  possession.    On  mentioning  the  case  to  the  Court,  when  full,  *^^^ 

Abbott,  C.  J.  referred  to  the  statute,  and  was  clearly  of  opinion  that 
the  notice  ought  to  come  from  the  landlord. 

The  notice  having  been  signed  in  the  ordinary  way,  "  Rkkard  Roe,^ 
the  Court  said  there  must  be  fresh  notice  served,  pursuing  the  requisites 
of  the  statute,  the  words  being,  **  and  the  UmdJard  tfteU  thiffp^nrneeii 
hy  actimt  of  ^ectmenl  for  the  neovery  of  poueMiiaUf  it  MhtM  be  lawful  for 
wkvn  4l  #A#  /(Ml  tT  th€  declorsKeBi  to  address  a  notice  to  such  tenant  or 
person^  dec."    MSS. 


May  18. 


The  statote 
18  Gfeo.  1. 
c.  34.  s.  5. 
makes  it  an 
offence  for 
clothiers  and 
other  mana- 
factnrers  to 
pay  the  wages 
of  their  worli- 
men  in  goo^s 
instead  of  mo- 
ney ;  the  sta- 
tute SS  Geo, «. 
c.  S7.  creates 
several  new 
offences,  and 
extends  the 
provisions  of 
the  preced- 
ing statute  to 
sift  fiumi|/<io- 
turers;  and 
the  17  Geo.  3. 
c.  56,  s.  St.  • 
takes  away  the 
tertwrari  upon 
convictions 
nnder  the 
Sts  Geo,  «•  A 

tmnr  having 
been  convict* 
od  nnder 
IS  Geo.  1. 
0. 94.  s.  S,  and 
S9  Geo.  t. 
c.  97.<^Held, ' 
that  he  was  not 
deprived  of 
Jthe  certiorari 
by  force  of  the 
17  Geo.  3. 
€•  56,— Held 
also»  that  the 
six  months  li- 
mited b^  the 
statute  for 
bringing  the 
eertiorari  was 
to  be  com- 
puted from 
the  time  the 
conviction  was 
affirmed  by  the 
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In  the  Matter  of  Kayb^ 

X  HIS  was  a  motioQ  for  a.  eertiahiri  to  remove  into  dib 
Court,  for  the  purpose  of  being  quashed,  an  order  of  the  Town 
Sessions  of  Nottingham,  confirming  a  conviction  by  two 
Justices,.of  a  person  named  Kaye,  a  silk  manufacturer,  under 
the  statutes  12  Geo.  1.  c.  34.  s.  S,  and  22  Geo. 2.  c.  27.  s.  12, 
for  paying  Refers,  one  of  his  workmen,  in  goods,  instead 
of  money,  as  wages  for  his  labour,  by  which  osder  he  was 
compelled  to  pay  him  over  again  in  money.  The  only  ques* 
tion.  on  the  present. occasion  was,  whether  the  certiorari 
was  taken  away  by  17  Geo.  S.  c.  56.  s.  22.  The  12  Geo.  1. 
c.  34.  s.  3.  regulates  the  payment  of  workmen  in  the 
woollen  and  certain  other  trades,  and  prohibits  payment  of 
their  wages  in  goods  under  certain  penalties.  The  22  Geo.  2. 
c.  27.  s.  12.  recites  that  clause^.and  extends  its  provisions 
to*the  silk  trade^  in  which  the  defendant  Kaye  was  engaged; 
but  that  act  contabs  many  other  clauses  creating  several 
new  offences.  The  17  Geo.  3.  c.  56.  s.  22.  enacts,  among 
other  things,  that  no  order  made  touching  or  concemiog 
'any  of  the  matters  contained  in  this  act,  or  an^  proceedings 
to  be  had  touching  the  conviction  of  any  offender  or 
offenders  against  the  22  Geo.  2.  c.  27|  shall  be  removed  by 
certiorari  into  this  0>urt. 

*  Demnan,  C.  S.,  shewed  cause  against  the  nde,  and  ob- 
jected, first,  that  the  application  was  out  of  time,  sis  months 
having  elapsed  since  the  conviction ;  and,  second,  that  by 
the  true  construction  of  the  17  Geo.  3.  c  57*  the  certiorari 
was  taken  away  in  all  cases,  not  only  under  the  22  Qeo.  2, 
but  also  under  the  12  Geo.  I,  by  force  of  the  12th  sectioa 
of  the  former  of  those  two,  which  embodied  the  provisions 
of  the  latter. 

Sessions,  and  not  from  the  time  of  the  eonviction  by  the  Jostices  below. 


BASTSR  TkRM,  THIRD  GEO.  IT.  4S7 

ScarkU  and  N*  R.  Clark,  jun^  contri,  were  stopt  by  the        ^^23. 
Court.  In  the  Matter 


of  Kay* . 


Per  Curiam. — As  to  the  first  objection,  it  is  clearly  not 
avukbie,  b^ause  the  six  months  must  be  computed  from  ' 
the  time  when  the  order  of  Sessions  was  made;  and  as  six 
months  have  not  elapsed  since  then,  die  application  does 
not  come  too  late.    Then,  as  to  the  second  objection,  upon 
referring  to  the  different  acts  of  parliament  which  have  been 
mentioned,  it  appears  to  us  that  the  17  Geo*  S.  c«  56.  d.  29. 
cannot  be  construed  to  take  away  the  certiorari  in  this  case. 
That  statute  only  takes  away  the  certiorari  in  cases  of  con* 
viction  under  the  22  Geo.  2*  c.  27*  s.  12.    The  offence,  in 
this  case,  is  an  offence  against  the  12  Geo.  1.  c.d4;  the 
3d  section  of  which  regulates  the  payment  of  wages  in  mo- 
ney instead  of  goods;  but  the  22  Geo.  2.  creates  several  new 
offences,  and  extends  the  provisions  of  12  Geo.  1.  to  other 
maitafactures ;  but  it  does  not  in  express  terms  embody 
that  section  which  regards  the  payment  of  wages.    The 
22  Geo»  2.  creates  specific  offences  which  are  not  punish- 
able under  the  12  Geo.  1.    Then  the  question  is,  whedier 
by  the  22  Geo.  2»  which  extends  the  12  Geo.  1.  to  other 
branches  of  manuftcture,  an  offence  committed  against  the 
latter^  can  be  considered  as  an  offence  against  the  former. 
We  are  of  opinion  that,  as  the  22  Geo.  2.  makes  a  variety 
of  new  substantive  offences  in  addition  to  those  created  i>j 
the  12  Geo.  I,  the  statute  17  Geo.  S,  which  only  recites  the 
different  provisions  of  the  22  Geo.  2,  does  not  attach  to 
the  12  Geo.  1,  and  therefore  the  rule  for  a  certiorari  must 
be  made  absolute. 

Rule  absolute. 


VOL,  I.  F  p 
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Sittwrday,  The  KiNO  V.  RlCHARD  HiGHMOBB. 

Jfay  18. 

Information  in  1.NFORMATION  in  the  nature  of  qtw  warranto  of 
qw  warranio  Mtehoelmas  Term,  against  the  defendant,  calling  upon  him 
b^nl  of  a  b!^  ^^  ^^^  ^y  ^^^  audiority  he  held  the  office  of  sub-bailiff  of 
rough,  by  pre-  the  borough  of  Milboum  Port,  in  the  county  of  Somerset. 
Ing  members  B;  rule  of  Court  defendant  obtained  leave  to  plead  several 
^oi^h  hTbe^'  matters,  and  did  accordingly  plead  several  matters  thereto. 

not  a  ^rpo.     jn  HUofv  Term  the  prosecutors  obtained  a  rule  nisi  for  dis- 
rate officer.  ,     "^  "^ 
Quart,  if  tfat  charging  the  rule  to  plead  several  matters^  and  vrhy  dl  the 

c.^58fai^'^*^'  several  pleas  mentioned  in  that  rule  should  not  be  struck 
^ ^bu  ^'d^*  ^^'  except  one,  to  be  elected  by  die  defendant.  In  the 
fendants  in  same  Term  the  defendant  obtamed  a  rule  nisi,  calling  upon 
to  plead  doo-  the  relators  to  shew  cause  why  the  information  should 
fined  to^oro^.  "^^  "^  quashed.  Both  rules  were  enlarged  until  this  Term, 
rate  officers,     und  now  came  on  together. 

There  were  two  questions  raised  in  argument  on  the  dis- 
cussion of  these  rules ;  first,  whiether  an  information  in  the 
nature  of  ^tio  warranto,  »  within  the  statute  4  &  5  fV.ii 
AT.  c.  18 ;  and,  second,  whether  the  defendant  is  entitled 
to  the  benefit  of  the  statute  9  ^nn.  c.  90,  with  respect  to 
double  pleas,  this  not  being  a  corporate  office. 

Scarlett  and  Adam,  lor  the  relators.  An  information 
in  the  nature  of  quo  warranto  is  clearly  not  one  of  those 
species  of  informations  contemplated  by  the  statute  4& 
5  fV.SiM.  c.  18,  and  consequently  there  can  be  no  doubt 
that  such  an  information  would  lie  against  the  defendant, 
though  he  does  not  hold  a  corporate  office.  This,  it  must 
be  admitted,  is  not  a  corporate  office.  The  borough  of 
Milbourn  Port  is  a  borough  by  prescription,  sending  mem* 
bers  to  parliament.  By  ancient  immemorial  usage  two 
capital  bailiffs  are  chosen  at  a  court  leet  held  in  the  bo- 
rough^  and    such   bailiffs  appoint    their    deputies,    being 
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inlmbitanto,  who  are  9W0rn  io  at  the  court  leet»  and  senre       |82S. 
the  office  for  the  year  eosuing.    The  defendant  claimff  the     ^iTX^ 
office  of  sab-bailiff  by  virtue  of  his  appointment  under  one  v. 

of  the  capital  bailiffs.    Though  this  however  be  not  a  cor-  ^•■"^■■* 
porate  office,  it  is  clearly  not  one  of  the  cases  within  the 
operation  of  the  statute.    That  act  passed  to  prevent  mar 
ikious  infonnations  for  trespasses,  batteries,  and  other  mis- 
demeanors, and  the  question  is,  whether  an  information  does 
not  lie  in  this  case  at  common  law.    Now,  there  can  be  no 
doubt  that  the  usurpation  of  any  office  which  concerns  the 
admimstratioQ  of  justice,  is  a  punishable  offence,  and  is  so 
considered  by  the  Court,  because  die  judgment  pronounced 
by  the  Court  upon  an  bformation  in  the  nature  of  quo  war" 
ranto  at  common  law,  is  not  only  judgment  of  ouster,  but 
such  fine,  upon  the  party  offending,  as  the  Court  in  its  dis- 
cretion thinks  proper  to  impose.    In  this  respect  such  an 
information  differs  from  that  of  a  quo  warranto  information, 
filed   by  the  Attorney-General  on  behalf  of  the  Crown, 
because  the  result  there  is  only  the  seizure  of  the  office  into 
the  hands  of  the  Crown.    This  distinction  is  taken  in  Res 
▼.  The  Mayor  of  Hertford  {a\  which  case  is  also  an  autho- 
rity to  shew  that  an  information  in  the  nature  of  quo  war^ 
ranto  will  lie  for  the  usurpation  of  such  an  office  as  the 
present.    Between  the  statutes  4  &  5  fF.  &  M.^  9  Ann.  c.  20, 
and  the  32  Geo.  3.  c.  58,   there  were  very  many  cases  in 
which  quo  warranto  infonnations  had  been  granted  against 
persons  not  holding  corporate  offices,  and  upon  this  prin- 
cifde,  that  the  matter  in  dispute  being  a  question  of  right, 
there  is  no  other  way  to  try  it,  and  no  other  mode  of  afford- 
ing redress  to  the  party  complaining.     Rex  v.  The  Mayer  <^' 
Hertford  {b).   Rex  v.  fVarburton(c),    Rex  y.Boyles{d), 
Rex  V.  miiiams  (e),  Rex  v.  Marsdeu  (/),  Rex  v.  MHn  (g), 

(a)  1  Salk.  374.  376.  (<f)  2  Sir.  836.  and  3  Ld.  Raym. 

(6)  1  Ld.  Raym.  4«6.  and  4  Burr.     1559. 
f  t60.      .  (e)  1  Burr.  40S. 

(0  4  Bsrr.  SfSl.  (/)  S  Burr.  iSlf . 

{g)  3  T.  R.  596. 
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.  1822.        Rex  V.  Wallis  {a).  Rex  r.  Harwood  (b),  and  Rex  ▼•  Riehatd* 

J;|f^j^       «wi  (c).    Then,  if  this  be  not  a  corporate  oflSce,  as  it  clearlj 

V.  is  not,   it  does   not   come  within  either   of  the  statutes 

9  Ann.  c.  SO,  and  32  Oeo.  3.  c.  58,  enabling  defendants  in 

quo  warranto  to  plead  double.    Unless  it  can  be  distinctly 

shewn  that  this  is  an  information  filed  exactly  within  the 

meaning  of  the  former  statute,  this  defendant  has  no  right 

to  plead  double.     Now,  it  has  been  frequently  held,  that 

that  statute  is  to  be  confined  to  corporate  officers.    This 

was  particularly  held  in  Rex  v.  Wallis{d),  where  all  the 

prior  cases  are  fully  considered.    The  statute  3£  Geo.  3. 

c.  58,  which  was  made  in  pari  materiA  with  the  former  act, 

and  merely  limits  the  time  for  prosecuting  the  information, 

must  also  receive  the  same  construction.    Indeed  thb  was 

expressly  decided  in  Rex  v.  Richardson  (e),  which  case  must 

be  considered  as  settling  the  pobt. 

GoHlee  and  Bayly^  contri,  contended,  first,  that  tbe 
Court  had  no  authority  to  grant  an  information  in  the  nature 
of  quq  warranto^  against  any  person  not  a  corporate  of- 
ficer;— but 

The  Court  interposed,  and  said  it  was  now  too  late  by  a 
century,  at  least,  to  contend,  that  an  information,  in  die  na- 
ture of  a  ^110  warranto^  would  not  lie^  except  agunst  cor- 
porate officers.  There  had  been  so  many  cases  since  tbe 
statute  of  W.  &  M.  in  which  such  informations  had  been 
granted,  that  it  was  impossible  now  in  this  Court  to  permit 
that  question  to  be  discussed.  If  this  had  been  a  matter  of 
doubt,  it  must  certainly  have  been  suggested  at  least  in  some 
of  the  cases  decided  latterly.  The  case  of  Rex  v.  Richardson 
so  recently  determined,  seems  to  be  quite  conclusive.  In  that 
the  point  was  never  taken,  and  in  that  Mr.  Dampier,  a  most 

(«)  5  T.  R.  Sr5.  (d)  5  T.  R.  575. 

(6)  S  East,  177.  (f)  9  East,  469. 

(«)  9  Earn,  469. 
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acdte  lawyer,  and  extremely  learned  upon  questions  of  this 

nature,  who  was  of  counsel  in  the  cause,  would  hardly  have 

omitted  to  take  the  objection  if  be  thought  it  tenable.  vT' 

HiGuotoai* 

Gaselee  and  Bayly  Aen  proceeded  to  the  second  question, 
and  argued,  that  at  all  events  the  defendant  could  not  be 
deprived  of  the   benefit  of  the  statutes  9^nn«  c.  20,  and 
32  Geo.  3.  c.  58.  s.  1.    The  words  of  the  first  mentioned 
statute  extended  as  well  to  offices  andfranchises  in  boroughs, 
as  in  corporations;  and  bailiffs  of  boroughs  are  expressly 
named  there  among  other  officers.    It  was  sufiicient  there- 
fore to  bring  the  case  within  the  statute,  to  shew  that  the 
defendant  as  bailiff  claimed  an  office  or  franchise  within  a 
borough.    The  same  reason  held  between  corporations  and 
boroughs  sending  members  to  parliament,  and  both  were 
plainly  within  the  view  of  the  legislature  when  they  passed 
the  32  Geo.  S,  which  had  in  substance  the  same  words  as 
the  former  law,  and  ought  to  be  construed  favourably  in 
order  to  the  quiet  and  good  order  of  boroughs  as  well  as  of 
towns  corporate,  both  of  which  were  named  in  the  two 
statutes.    These  statutes  were  to  be  construed  in  pan  mu' 
teria.    This  is  a  prescriptive  borough,  but  if  it  be  held  not 
to  be  within  the  meaning  of  the  clause,  so  far  as  respects  the 
pleading  double ;  neither  can  it  be  within  it  in  respect  of 
the  limitation  of  six  years  for  filing  informations  in  nature  of 
quo  toarranto  against  borough  officers,   mrhich  must  very 
much  abridge  the  benefits  of  the  act.    The  eighth  section  of 
the  statute  of  Ann.  applies  to  this  very  case ;  for  the  words 
are,  **  and  whereas  in  divers  counties,  boroughs,  towns  cor- 
porate, and  cinque  ports,  where  the  mayor,  bailiff,  or  other 
officer  or  officers  to  whom  it  belongs  to  preside  at  elections, 
and  make  return  of  members  to  serve  in  parliament,  ought 
to  be  annually  elected,  the  same  person  hath  been  re-elected 
into  such  office  for  several  years  successively,  which  hath 
been  found  inconvenient;"  and  then  it  provides  a  remedy. 
if  tbs  Court  should  entertain  no  doubt  that  au  iuformation 
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in  the  nature  of  quo  warranto^  lies  in  this  case,  sorely  the 
party  is  entitled  to  the  same  rights  and  remedies  nvfaich  are 


V.         given  by  these  statutes,  because  the  Court  have  no  authoritf 
HiGHtfORB.   ^^^  j^y  j^^^  ^j   ^^^^   statutes,    which   authorise  double 

pleading.  At  all  events  the  Court  may  exercise  a  discretion 
in  permitting  the  defendant  to  plead  double  for  the  advance^ 
ment  of  justice,  unless  their  authority  is  expressly  excluded 
by  the  very  words  of  the  statute.  Their  authority  however 
is  not  excluded,  and  therefore  they  will  extend  the  same 
privilege  to  the  defendant,  which  is  allowed  by  the  statute 
in  cases  where  the  party  is  clearly  a  corporate  officer. 

Abbott,  C.  J. — As  to  the  first  point  it  is  now  too  late 
for  discussion.  Where  there  are  any  real  rights  to  be  tried, 
of  the  nature  in  question,  the  Court  has  been  in  the  habit 
of  graQtmg  informations  m  the  nature  of  quo  warranto  for 
more  than  a  century  past.  This  practice  has  been  coo* 
stantly  adopted  during  all  that  time.  If  the  practice  be 
not  according  to  law,  the  defendant  vi^ill  have  an  opportunity 
of  correcting  it  by  bringing  a  writ  of  error,  and  having  the 
matter  solemnly  considered  by  appeal  in  the  dernier  resort. 
Sut  it  cannot  be  expected  that  we  should  now  undo  what 
our  predecessors  have  been  doing  for  the  last  hundred  years. 
We  only  stop  the  objection  in  limine;  we  go  no  further; 
and  the  ,  defendant  has  the  power  of  controverting  our  de- 
cision by  writ  of  error.  It  is  exceedingly  desirable  that  in 
all  cases  such  a  course  of  proceeding  should'  be  adopted  in 
the  progress  of  a  suit,  as  will  enable  the  party  to  obtam 
the  judgment  of  the  Court,  in  order,  that  if  it  be  erroneous, 
it  may  be  corrected.  We  have  already  intimated  our  opi- 
nion in  the  progress  of  the  argument,  that  we  ought  not  to 
allow  any  discussion  before  us,  whether  a  quo  warranto  in- 
formation would  lie,  independently  of  the  provisions  of  the 
statute  9  Ann,  c.  20;  and  the  reason  we  give  for  repeating 
that  opinion,  js,  that  if  the  Court  has  not  any  authority  to 
grant  such-an  information,  the  defendant  may  avail  himself 
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of  a  writ  of  error.  I  tkink  the  same  principle  ought  to  be' 
applied  to  the  second  question.  Taking  it  for  the  present 
Co  have  been  once  decided,  that  unless  the  office  be  a  cor- 
porate office,  the  statutes  9  ^nn.  and  32  Geo.  S,  which 
enable  the  party  to  plead  double^  do  not  extend  to  it;  still; 
I  think,  we  ought  to  decide  that  point  in  favour  of  the  de- 
fendant, in  order  that  he  may  have  an  opportunity  of  having 
that  question  mord  solemnly  considered  hereafter.  It  must 
be  observed,  that  if  the  Court  refuses  the  defendant  per- 
mission to  plead  double  (if  by  law  he  ought),  he  has  no 
mode  of  relieving  himself  from  the  effect  of  that  refusal, 
because  he  cannot  bring  the  order  of  the  Court  under  re- 
view upon  a  writ  of  error ;  whereas  if  we  permit  him  toi 
plead  double,  the  prosecutor  may  demur;  and  if  ultimately 
the  Court  does  wrong  in  allowbg  the  double  plea,  that 
mistake  may  be  corrected  upon  vnrit  of  error.  For  these 
reasons  I  think  we  ought  to  discharge  the  rule  before  us 
for  discharging  the  rute  allowing  the  double  plea,  it  being 
competent  to  the  prosecutor  to  demur,  if  he  thinks  proper, 
to  the  pleas  pleaded. 
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HlOHMORE. 


The  rest  of  the  Court  concurred. 


Rules  discharged. 


Saiurdrnff 
May  18. 


The  King  v.  The  Justices  of  Somebsetshibe. 


,JM.DJM  moved  for  a  writ  of  certiorari  to  remove  into  The  Court  will 

this  Court  the  appointment  by  two  Justices  of  four  over-  °®  -^™   * 

seers  for  the  parish  of  Shepton  Malleii,  in  order  that  it  might 

be  quashed,  on  a  suggestion  that  the  appointment  of  the  move  the  or- 

appointmeot  of 
overseen  for  the  purpose  of  having  it  quashed,  on  a  saggestion,  that  the  Justices  made 
the  appointment  from  corrupt  and  improper  motives — the  propriety  of  Che  appointment 
being  matter  of  appeal  to  the  Sessions :  but  they  will  jprant  a  criasinal  in  formation 
against  the  Justices,  if  iht  corrupt  and  improper  inotive  for  niaking  the  appointment  be 
satisfactorily  established. 


eertiorari  in 
the  first  in- 
stance to  re- 
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1822.       overseers  in  question  was  founded  in  corrupt  and  improper 


motives.  The  affidavits  stated  that  one  of  the  overseera 
V.  appointed  vras  not  a  house-keeper;  that  the  others  were 

JusTicBi  of    fanners  living  at  an  inconvenient  distance  from  the  parish; 

^^ih'rb'^'  that  one  of  them  was  a  tenant  of  the  appointing  m^^istratep 
whose  conduct  was  the  subject  of  complaint ;  and  that  all 
of  them  were  persons  actbg  under  his  influence. 

Fer  Curiam. — ^We  cannot  suspend  the  jurisdiction  which 

the  law  has  given  to  the  Justices,    if  the  appointment  has 

been  improperly  made,  it  may  be  appealed  against  at  the 

Sessions.     The  mere  improprie^  of  the  appointment  is 

4iot  a  ground  for  removing  it  into  this  Court  by  certiorari, 

in  order  that  it  may  be  quashed.    In  point  of  regularity  the 

Sessions  is  the  tribunal  for  setting  the  matter  right,  and 

quashing  the  appointment,  if  it  is  improperly  made.    If  the 

magistrates  have  acted  corruptly  in  appomting  persons  who 

ought  not  to  be  overseers^  that  may  be  die  foundation  of 

a  motion  for  a  criminal  information  against  them,  if  the 

corrupt  motive  can  be  satisfactorily  made  out ;  but  other* 

wise  the  usual  and  most  proper  remedy  is  by  appeal  to  the 

Sessions. 

Rule  refused  (a). 

(a)  Sed  Tide  Rex  v.  Grtni  Marhw,  S  East,  £44.  Rex  v.  Jamei^  9  M. 
41 S.  S«t.  Rex  ▼.  Bridgewuier,  Cowp.  139*  and  Rex  ▼,  Stmdar^  Bitt^ 
4  M.  &  S.  578. 


Ritwrday^  RUSSEN   V.  HaTWARD. 

Bfay  18. 

Plaintiff  may  jKEJDER  shewed  for  cause  against  a  rule  for  referring 
for  referring  a  &  hill  of  exchange  to  the  Master,  that  it  had  been  obtained 
change  ^o'the  on  the  same  day  on  which  judgment  had  been  pronounced 
Master  on  the  by  the  Court  for  not  producing  the  record  upon  a  repli- 
sarae  day  on  •  i.        .  «  ,  i    i      i         ■  i.      • 

iirhich  jiidg-     cation  o^  tiul  rccord,  and  contended,  that  the  application 

ibrnot pfoduc-  ^*'  made  too  soon,  and  ought  not  to  have  been  made 
ipg  the  record. 


Hatwabik 
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tin  die  foOowing  day.  He  endeaTOored  to  distingoish  this  lt)22. 
case  from  Pocock  t.  Carpenter  (a),  where  the  Court  held,  jivMn 
diat  the  pkintifiF  might  obtain  a  rule  for  referring  a  bill  of 
exchange  to  the  Master  on  the  day  on  which  interlocutory 
judgment  for  want  of  a  plea  was  signed^  because  here  the 
judgment  was  not  signed  for  want  of  a  plea,  but  upon  a 
day  given  to  produce  the  record.  According  to  Ttdef  s  Prac- 
tice, the  usual  course  is  to  sign  judgment  one  day,  and  to 
move  the  Court  on  a  subsequent  day,  and  reference  is  there 
made  to  2  Smith,  46,7.  In  the  case  of  Pocock  v.  Car- 
penter, Lord  EiUnborough  took  a  distinction,  which  seems 
to  be  founded  in  good  sense,  between  the  case  where  judg- 
ment is  signed  for  want  of  a  plea,  and  that  where  a  day  is 
given  to  the  parties  upon  the  record,  because  in  the  latter, 
it  might  be  thought  incongruous  to  deprive  either  of  them 
of  the  whole  of  the  day  after  he  was  once  possessed  of  it; 
but,  as  in  the  former,  no  day  vnu  given,  it  was  more  na- 
ttu*al  that  judgment  should  be  entered  immediately.  Now 
here  there  was  a  day  given  for  producing  the  record,  and 
therefore  this  case  fell  within  the  .distmction  above  laid 
down. 

Chitiy,  contri,  was  stopt  by  the  Court. 

Per  Curiam. — ^This  is  the  case  of  judgment  for  not  pro- 
ducing the  record.  The  rule  is,  that  on  sudi  a  day  the 
party  shall  bring  in  the  record;  and  hear  the  judgment  of 
the  Court  thereon;  and  as  soon  as  the  Court  gives  judgment 
the  plaintiff  may  move  to  refer  it  to  the  Master,  in  order 
to  perfect  the  judgment,  or  a  writ  of  inquiry  may  be  im- 
mediately awarded.  In  the  case  of  the  award  of  a  writ  of 
inquiry  upon  interlocutory  judgment,  it  must  be  stated  on 
the  record  that  the  award  was  upon  the  dies  daius,  and  that 
the  defendant  neglected  to  appear ;  for  if  it  was  awarded 
upon  any  other  day,  unless  there  were  continuances,  it 

(«)  S  M.  &  S.  109. 
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18^2.       would  be  error  on  the  record.    But  io  the  caie  of  »  mk 
for  judgment  for  not  producing  the  record,  there  is  no  dxp 


Rusikif 


0.  entered  upon  the  record  of  the  award  of  the  writ  of 


Hatwaa]>. 


quiry,  and  therefore  the  same  reasoning  will  not  applj» 
In  the  latter  case  it  need  not  be  a  separate  applicatioB 
upon  affidavit,  because  the  reference  to  the  Master  follows 
as  a  necessary  consequence  of  the  judgment.  The  affidatk 
is  not  entered  upon  the  record,  and  the  Court  only  looks 
in  this  case  to  see  how  the  record  is  to  be  made  up.  As 
soon  as  judgment  is  pronounced,  it  is  an  immediate  con> 
sequence  that  an  inquiry  is  awarded  that  the  Master  may 
see  what  is  due  upon  the  bill. 

Rule  absolute  (a). 

(«)  AtAUi,  C.  J.,  and  Baif  J«  were  abteot     - 


StUwrday^  StIADBOLT  V.  BsRTHOUD. 

May  18. 

If  a  mere  JCS/«  LAWES  obtained  a  rule  to  shew  cause  why  the 
•o?DKeoioiuly  pluDtiff  should  not  be  at  liberty  to  sign  judgment  as  for 
^'"der  tt  ne-  ^^^^  ^^  *  p'®*>  *°^  ^^7  ^®  defendant  or  his  attorney  should 
cessaryfor  the  not  pay  the  costs  of  the  application,  and  in  the  mean  time 
plaintiff '•  at-  ^  \,  ,       *       j       t  •  ^ 

torney  to  eon-  proceedings  be  stayed.     It  was  an  action  of  assumpsit  on 

!l^d  thereby     *  ^^^  ^^  exchange  with  the  common  money  counts.     Plea, 

cause  delay      that  the  plaintilF  was  indebted  to  the  defendant  in  more  than 

and  expence, 

the  Court  will  the  amount  of  the  damages  declared  for,  namely,  60/.  by 

puStiff\*o  recognizance  in  the  Court  of  Exchequer.  The  plea  stated, 
Mfor wiltof  a  *"^  *®  plamtiff  had,  *«  before  the  commencement  of  this 
plea,  and  make  suit,  to  wit,  in  Hilary  Term,  in  the  second  year  of  the  reign, 
or  hU  attorney  come  into  the  Conrt  of  Exchequer  and  acknowledged  him- 
pay  thecosu.    ^^jf  ^^  ^^^  ^^  ^j^^  defendant  the  said  sum  of  60/.  which  he 

consented  should  be  made  of  his  lands,  &c.  as  by  the  said 
recognizance  remaining  in  the  said  Court  (without  saying  re- 
maining "  of  record^')  more  fully  appears,  and  this  he  is  ready 


Bbrtroud. 
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to  Ttrify  hf  the  said  record.  Wherefore,  ficcJ'  The  ground  of       iftM. 
the  motion  was,  that  this  was  a  tricking  plea,  and  calculated     J'^^'^^ 
to  throw  a  difficulty  on  the  plaintiff,  in  determining  whether    ^      r. 
he  should  take  issue  on  die  record,  conclude  to  the  country* 
or  demur.    The  cases  of  Thomas  y.  FandermooUn  (a),  and 
Barclay  v.  Godslake  (6),  were  cited. 

'Espinasse  shewed  cause,  and  contended,  that  it  might 
have  been  competent  to  the  plaintiff  to  reply  to  this  plea, 
by  saymg  that  he  was  not  so  indebted.  No  difficulty  was 
thrown  upon  the  plaintiff's  attorney,  rendering  it  necessary 
to  take  the  advice  of  counsel  so  as  to  bring  the  case  within 
the  authorities  cited.  There  was  no  attempt  to  entangle 
him  in  the  nicety  of  special  pleading.  He  cited  Glyn  v. 
Thorpe  (c). 

E.  Lawes,  contr^,  was  stopt  by  the  Court. 

Per  Curiam. — ^The  case  of  Barclay  v.  Godslake  decides, 
that  where  the  sham  plea  is  of  such  a  description  as  to  make 
it  necessary  for  the  plaintiff's  attorney  to  consult  counsel, 
the  Court  will  allow  him  to  sign  judgment.  We  think  diis 
is  a  case  in  which  the  attorney  would  feel  it  necessary  to 
take  further  advice  before  he  replied.  These  pleas  are 
pleaded  merely  for  the  sake  of  delay,  and  the  delay  occa* 
sioned  by  them  sometimes  makes  a  great  difference  to  the 
plaintiff  in  point  of  expence,  and  they  ought  not  to  be  en- 
couraged. 

Rule  absolute  (d). 

(«)  S  Barn,  ic  Aid.  I9r.       (h)  Ibid.  199.       («)  l  Barn.  St  Aid.  15S. 

(d)  In  M'LeUk  ▼.  fVM^  (M8S.)  the  plea  nvas  similar  In  form  to  that 
in  ShadboU  v.  Bertkoud^  except  that  it  did  not  conclude,  **  And  this  he 
j8  ready  to  verify  by  the  taid  rtwrdf  and  it  was  held  that,  as  the  plain- 
tiff might  safely  and  tvithout  difficulty  have  taken  issue  npon  it,  and 
concluded  to  the  country,  he  coold  not  be  permitted  to  sign  judgment 
as  for  want  of  a  plea* 
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18».    . 


^on^f  BUNYAN   V.  YeBBUBT. 

May  to. 

In  an  action      VrN  shewing  cause  gainst  a  rule  for  judgment  as  in 

for  penalties  ^  •.  •      •  •  •  i     i    .  .1.         .• 

for  vsary,  a     ctise  Of  nonsuit  in  this  case,  it  appeared,  that  the  action  was 

entUlcd"o  **     brought  by  the  assignees  of  a  bankrupt  to  recover  penalties 

jadgment  as  in  upon  the  Statutes  of  usury,  and  that  the  bankrupt  who  was 
case  of  a  non-  .^         ,,-,,,         .  t 

suit,  if  it  ap-    uncertificated,   had  absconded  and  was   not   expected   to 

witness  to  Uie   return  until  the  month  of  August,  issue  having  been  joined 

corrupt  con.     „j  Michaelmas  Term  last,  and 
tract  tvho  is  ' 

abroad,  wonld 

ted  to  give  Abraham  contended,  that  this  was  sufficient  cause  for 

ff  tM^wereln*   discharging  the  rule  upon  a  peremptory  undertaking  to  try 

tins  country,     at  the  Sittings  after  next  Michaelmas  Term. 

Mannings  contri,  urged,  that  it  was  no  cause  against  the 
rule  for  judgment  as  in  case  of  a  nonsuit,  because,  sup- 
posing the  bankrupt  should  arrive  by  that  time,  be  could 
not  be  compelled  to  give  evidence  of  the  supposed  corrupt 
contract  upon  which  the  action  was  founded,  without  sub* 
Jecting  himself  to  penalties. 

The  Court  was  of  this  opinion,  and,  therefore,  made  the 

Rule  absolute* 


^i^^\  CoRBETT,  Executor,  V.  Powell. 

Declaration  by  JmlEREWETHER^  in  this  case,  moved  to  sign  judgment 
bond,  deliver-  as  for  want  of  a  plea,  and  that  the  defendant's  attorney 
ftrMr^-^shimi  ^bould  pay  the  costs,  upon  an  affidavit  that  the  plea  was 
plea  on  the 

6th^  of  an  assignment  of  the  bond  before  the  deaUi  of  testator  and  pavment  to  the 
assignee— defendant  ruled  to  abide  by  plea  on  the  16th— replication  took  issue  on  the 

Eaymcnt  pleaded,  and  phuntiflf  entered  a  nmiliUr  for  defendant— «unili<fr  struck  out 
y  defendant,  who  filed  demurrer  to  the  replication :— Held,  notwithstanding  plaintiff's 
delay  that  he  might  sign  jodgineut  as  for  want  of  a  plea,  and  the  Court  ordered 
plaintifi^s  attorney  to  pay  the  costs. 
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false  and  merely  for  delay.    It  was  an  action  by  executors         18S2. 
upon  a  bond.     Plea,  Assignment  of  the  bond  before  the      corbtit 
death  of  the  testator,  and  payment  to  the  assignee.    Re*  «• 

plication,  taking  issue  on  the  payment  to  the  assignee,  and 
a  sindUier  entered  by  the  plaintiff.  The  defendant  after- 
wards struck  out  the  nmliter,  and  filed  a  special  de- 
murrer. 

GoKlet  shewed  cause,  and  contended,  that  the  plaintiff 
was  too  late  in  his  application.  The  declaration  was  de- 
livered on  the  1st  of  February,  in  Hilary,  with  notice  to 
plead  in  four  days.  On  the  6th  the  defendant  put  in  a 
plea,  and  in  ten  days  after  the  plaintiif  ruled  him  to  abide 
by  his  plea,  which  the  defendant  did  accordmgly ;  the  plain- 
tiff then  replied,  that  the  debt  was  not  paid  modo  etformd, 
and  added  a  similiter  for  the  defendant.  The  latter,  how- 
ever, as  he  had  a  right  to  do,  struck  out  the  similiter  and 
demurred  to  the  replication.  On  the  17th  the  plaintiff  ob- 
tained this  rule  for  leave  to  sign  judgment,  but  t  hat  s 
clearly  too  late,  the  defendant  having  demurred  to  the  re- 
plication in  time.  The  plaintiff  could  not  complain  of 
being  misled  by  the  plea,  and,  dierefore,  he  had  no  right 
to  sign  judgment. 

Merewether,  contri,  was  stopt  by  the  Court. 

Per  Curiam, — ^The  plaintiff  has  moved  with  less  rapidity 
than  he  might  have  done,  by  which  the  defendant  has  ob- 
tained more  time  than  he  was  otherwise  entitled  to.  He  has 
no  reason  therefore  to  complain  of  that.  We  held  the  other 
day  (a),  that  where  a  plea  is  of  such  a  nature  as  to  make 
it  necessary  for  the  plaintiff's  attorney  to  take  the  advice  and 
assistance  of  counsel,  as  to  the  mode  in  which  he  should 
reply,  we  should  treat  it  as  a  false  plea,  and  allow  the  plain- 
tiff to  sign  judgment.  We  think,  this  being  an  unusual  and 
(a)  SktMoli  V.  BerlAoMi/,  ante,  446. 
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182S.       nigeiiioiis  plea,  in  whidi  the  attorney  nught  reawDablj  think 
it  necessary  to  take  the  advice  of  counsel,  and  as  the  de« 


CORBCTT 


PoWBLt* 


V.  fendant  has  shewn  most  manifestlj  that  the  plea  was  for 

defaiy,  we  ought  to  adopt  the  same  rule  in  this  instance. 
If  defendants  will  plead  sham  pleas,  let  Aem  adopt  those 
whidi  have  been  long  in  use  and  to  which  eveiy  attorney 
knows  how  to  reply,  and  not  any  new  form  which  may  rendsr 
it  necessary  to  apply  to  counsel. 

Rule  absolute. 


*i»^«F»  jAQuat  V.  Campbell. 


On  a  qaestion,  j^OTION  to  set  aside  a  regular  attachment  against  the 
whetlMrare-     «,     .^      ^^  ,      .        .         i  .     .i«.7    j  i 

gnlar  attach-    Shenff.    The  question  was,  whether  the  plamtiff  had  lost  a 

tbe'she^"*  ^^*  ^^  which  case  the  attachment  was  to  stand  as  a  se- 
w'lrwcnrity  ^^^*  ^^  appeared,  that  the  plaintiff  could  have  set  down 
the  plaintiff  his  cause  for  trial  for  the  last  Sittings  in  Term.  To  this  it 
trial,  and  it  ap-  ^^s  answered,  that  as  the  cause  was  defended  it  could  not 
the  Mns?*^     have  been  tried  at  that  Sitting,  and  as  the  defendant  now 

which  was  de-  offered  to  go  to  trial  at  the  Sittings  after  Term,  it  was 

fended,  might  ^  ^ 

faaye  been  set   argued,  that  the  plaintiff  could  not  be  said  to  have  lost  a 

down  on  the     ^^i       j%. 

last  Sitting  in.  "^-     ^^^ 

Term,  when 

defended 

causes  are  not      The  Court  said,  they  could  not  enquire  whether  the  plain- 

tfae  Conrt  re-'  ^^^  could  have  tried  his  cause  on  the  day  on  which  it  might 
notice^^of'th^e  ^^^^  "^^^  '^^  down ;  it  was  sufficient  for  them  to  know  that 
latter  circnm-  he  might  have  set  it  down  for  the  last  Sitting  in  Term,  and 
held,  that  the  therefore,  they  considered  that  he  had  lost  a  trial,  and  ordered 
Eist  V^al^Mid  ^^  attachment  to  stand  as  a  security. 

ordered  tiie  Rule  discharged, 

attachment  to  ° 

stand  as  a  se« 

Uok  for  the  plaintiff,  and  Abraham  for  Hiie  defendant. 
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Price  v,  Heapy  and  Another.  Monday, 

May  20. 

XlfiCLARATION  in  debt  on  bond,  dated  2d  Votem-  Declaration  ia 

htr^  1818*    Defendants  craved  oyer  of  the  bond,  and  set  conditioned  ' 

out  the  condition,  viz.  *'  that  if  the  above  bounden  WiUiam  ^„^of^'i. 

Heapy  and  William  Tiffin,  or  either  of  them,  &c.  do  and  «•  •»*  Wore  the 

shall,  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  above  two  year$,  or 

named  P.  Price,  &c.  the  full  sum  of  500/.  on  or  before  the  ^SS^'^'^ate 

expiraiion  of  two  years  from  the  date  of  the  above  written  •»  ^\  ^y  •'•  r., 

obligation,  or  upon  or  immediately  after  the  recovery  of  an  et-  J.  T.  «*o»w 

taie,  consistbg  of  lands,  &c.  situate  at  Camden,  in  the  State  ^^  thsreqf, 

of  New  Jersey,  one  of  the  United  States  of  North  America,  "l^k^^ 

by  James  Tiffin^  husband  of  Martha  Tiffin,  deceased,  or  of  ••/«»^>  the 

^.          "^                              r      !_•        1-     J^  •        o           !_•  i_  obligation  to 

any  other  person  or  persons  for  him,  his  heirs,  &c.,  which  be  void.  Plea, 

said  estate  was  held,  occupied,  and  enjoyed  in  fee-simple  by  .  Jtm  dUl"  and 

Martha  Tiffin,  wife  of  the  aforesaid  James  Tiffin,  and  sister  ^^l  the  estate 

•*'              .                        ,                            -^     '  hath  not  been 

of  the  abovementioned  P.  Price,  and  to  whom    the   said  recovered  bj 

P.  Price  is  heir  at  law,  then,  on  the  payment  of  the  afore-  to"the^teiior'* 

said  sum  of  500/.  to  the  said  P.Price,  &c.  without  fraud  Son?*Re"11" 

or  delay,  this  written  obligation  shall  be  void,  otherwise  cation,  chat 

^                      .     .          *                                                .  plaintiff  has 

the  same  shall  remain  in  full  force  and  virtue.     And  in  case  not  at  any 

the  said  James  Tiffin,  or  any  other  person  or  persons  for  p^f**madt"^ 

him,  &c.  shall  fail  in  the  recovery  of  the  aforesud  estate,  or  ^^^-^^Z'^' 

any  other  estate  or  estates  situate  in  New  Jersey,  or  in  any  the  recoTery. 

odier  part  of  the  said  United  States  of  America,  of  which  „,  immaterial 

the  said  Martha  Tiffin  died  possessed,  upon  due  proof  of  fjJlJe!— ^HekT 

Aw  having  so  failed  in  the  recovery  as  abovesaid,  then  this  that  the  My 

?i.       •        i^   11  ,          .,        ,     ^            «.             .         .  gee  is  entitled 

written  obligation  shall  be  void  and  of  no  effect,  otherwise  to  iodgmeat. 

the  same  shall  continue  in  full  force  and  virtue,  and  the 

aforesaid  P.  Price  shall  not  be  chargeable  of  any  expence 

whatever  in  the  recovery  of  the  said  estate  or  estates,  wbe-  " 

ther  recovered  or  not  recovered/'    Pleas,  first,  that  the  said 

James  Tiffin  is  still  alive,  and  that  the  estate  mentioned  and 

alleged  in  the  condition'  to  have  been  held  in  fee-simple  by 
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1822.       Martha  Tiffin  hath  not  been  at  any  time,  or  m  any  manner 
^JJJJ^      recovered  by  the  said  James  T^fin,  or  by  any  other  person 
V*  or  persons  for  him,  &c.  according  to  the  tenor,  8cc.  of  the 

said  condition.  Second,  that  the  said  James  Tiffin  is  still 
alive,  and  that  he  hath  not,  nor  hath  any  person  on  his  be- 
half, succeeded  in  the  recovery  of  the  said  estates,  or  any  or 
either  of  them,  in  the  said  condition  in  that  behalf  menticMir 
ed,  but  therein  the  said  James  Tiffin  whoUy  failed ;  of  which 
said  several  premises  plaintiff  afterwards,  to  wit,  on  1st  Jo" 
nuary,  1820,  at,  &c.  had  due  proof  and  notice.  Third, 
the  same  as  the  first.  Replication  to  the  first  and  third 
pleas,  that  plaintiff  hath  not  at  any  time  had  due  proof 
made  to  him  that  the  said  James  Tiffin^  or  any  other  person 
or  persons  for  him,  8cc.  have  failed  in  the  recovery  of  the 
said  estate  in  the  condition  mentioned  to  have  been  held  m 
fee-simple  by  the  said  Martha  Tiffin,  or  any  other  estate  or 
estates  situate  in  New  Jersey,  or  in  any  other  part  of  the 
United  States  of  America,  of  which  she  died  possessed. 
Issue  and  similiter  on  the  second  plea.  Demurrer  to  the 
replication  to  the  first  and  third  pleas,  assigning  for  cause 
that  plaintiff  has  put  in  issue  an  immaterial  fact.  Joinder 
in  demurrer. 

R.  F.  Richards,  in  support  of  the  demurrer.  The  ques- 
tion is,  whether,  taking  the  whole  of  the  condition  of  the 
bond  together,  it  is  essential  that  there  should  be  proof  of 
failure  in  the  recovery  of  the  estate,  and  that  notide  of  such 
failure  is  to  be  given  to  the  obligee  i  No  such  proof  or 
notice  is  necessary.  It  is  quite  clear  from  the  condition  it* 
self  that  the  intention  of  the  parties  was,  that  two  years  at  least 
should  be  giveir  for  the  payment  of  this  sum  of  money ;  and 
that  if  the  estate  had  been  recovered  immediately  after  the 
execution  of  the  bond,  still  the  obligor  was  not  to  pay  until 
the  end  of  the  two  years ;  but  in  the  event  of  its  not  being 
recovered,  then  it  was  not  payable  at  all.  The  condition  of 
the  bond  is  not  accurately  worded^  but  looking  to  th^  latter 


HtiAPY. 
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part  of  it,  the  substance  of  the  condition  is,  that  the  money  1822. 
is  to  be  paid  on  the  recovery  of  the  estate,  but  not  before,  ^^p^^ 
It  is  true,  that  there  are  the  words  '^  upon  due  proof  of  his  ^  v- 
having  so  failed  in  the  recovery."  What  proof  is  required  ? 
Unless  proof  is  to  be  given  of  time  and  place  of  the  failure, 
it  is  difficult  to  say  what  sort  of  proof  is  required.  Whether 
recovered  or  not,  due  proof  is  to  be  given  to  the  plaintiff. 
But  what  that  proof  is  to  be,  it  is  impossible  to  say.  The 
fact  of  the  proof  of  failure  b  immaterial,  and,  therefore, 
the  plaintiff's  replication  is  clearly  demurrable. 

Campbeli,  contrA,  was  stopt  by  the  Court. 

Per  Curiam. — ^The  question  turns  entirely  upon  the  cottr 
dition  of  tlie  bond,  and  not  upon  the  pleadings.  The  sub* 
stance  of  the  bond  is,  that  if  the  estate  is  recovered  within 
two  years  the  money  is  to  be  paid  as  soon  as  the  estate  is 
recovered ;  if  an  attempt  is  made  to  recover  it  within  two 
years,  and  there  is  a  failure,  the  obligor  is  to  be  excused 
from  paying,  but  if  he  does  nothing  during  the  two  years 
towards  the  recovery  of  the  estate,  he  is  at  all  events  to  pay 
at  the  end  of  that  period.  If  that  be  not  so,  it  is  impos- 
sible to  conceive  why  the  two  years  are  introduced  into  the 
bond.  The  defendants  are  to  pay  m  less  than  two  years 
if  the  estate  is  recovered ;  but  it  is  not  to  be  paid  at  all  if 
they  can  prove  that  an  attempt  has  been  made,  and  failure, 
to  recover  it  within  that  time.  If  they  do  nothing  they 
are  at  all  events  to  pay  at  the  end  of  two  years ;  otherwise 
they  might  lie  by  for  ever,  and  take  no  pains  whatever 
to  recover  the  estate;  and  it  is  material  to  observe,  that 
the  plaintiff  is  to  be  at  no  expence  in  the  recovery  of  the 
estate;  nor  is  he  required  to  make  any  exertion  towards 
that  object.  We  are  of  opinion,  that  the  plaintiff  is  en- 
titled to  judgment. 

Judgment  for  the  plaintiff  on  demurrer. 
VOL.  I.  o  o 
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isn. 


M^ndiuf.  Tbe  KiKo  V.  The  Justices  of  Manchestbb. 

May  SO. 

The  itatnte       \J  PON  a  rule  nisi  for  a  mandamus  to  the  defendants  to 

^^SI'd^M  tfn  ^^^^^  continuances,  and  hear  an  appeal  against  the  allowance 

appeal  to  die     by  two  Justices  of  the  constable's  accounts  for  the  township 

against  the  al*  of  MhtOfi'^nder'Une,  it  appeared  that  the  officers  of  the 

two^jMti^a     township  consisted  of  four  churchwardens,  and  four  oter- 

of  coniuble'a    geers.    At  a  meeting  of  the  inhabitants  of  the  township,  the 
accounts,  *•  in  ^  ,     .       . 

esse  ihi  wef"  last  quarterly  accounts  of  the  constable  were  submitted  to 

«#«irs shau'jliid  ^^^^^  A°d  inspection,   and  the  accounts   were  disallowed; 

or  townsSfp'u   "P®"   which  the  constable,   in   pursuance   of   the   statute, 

affgrieTed''        18  Geo.  3.   c.  £5.   s.  4.  submitted    his   accounts    to    two 

therlght'ofap-  county  Justices,    by  whom    they   were  examined    and  al- 

eiereUed^by     '^^ed.      One    of    the   overseers,    without  the  concurrence 

one  oTeneer     ^nd  aeainst    the  approbation  of    the   remainder,  appealed 
without  tbe  ,      o      .  .  .        ti  1.    .       1      •  - 

content  of  the  to   the  Sessions   against  the   allowance  of  the  Justices,  m 

Therefore         ^^^   ^w"    name,    and    the  Sessions   dismissed  the  appeal, 

T?*'hVf^"'  on  the  ground  that  the  other  overseers  and  the  church- 

overseers  and    wardens  did  uot  join  in  the  proceeding.    The  qtiestion  now 
foar  church-         •      .  •  .  -  />    ■  i 

wardens,  and   raised  m  argument  was  upon  the  construction  of  the  appeal 

•JiowIm  the      ^^^^^  **™  ^^^  above-mentioned  statute,  which  enacts,  **  that 

constable's  ac-  in  case  the  overseer  or  overseers  of  tlie  poor  of  the   said 
coantSi  against  .  . 

^he  sense  of      parish,  township,  8cc.  shall  Jind  that  the  parish^  township, 

and  a  minority  ^^*  i'  aggrieved  by  any  neglect,  act,  or  thing  done  or  omit^ 

•^*^'**rPjjy"  ted  by  the  said  constable,  &c.  or  by  any  of  his  Majesty *s 

Justices  at^er-  Justices  of  the  Peace,  or  shall  have  any  material  objection  to 

the  accounu :    such  account,  or  any  part  thereof,  or  to  such  determination 

STgfeovmieJ  *•  aforesaid,  it  shall  and  may  be  lawful   to  and  for  such 

conid  not  ap-  otfrseer  or  overseers  in  any  of  the  cases  aforesaid,  giving 
peal  against  , ,  .         _  ,  ,  ^  , 

the  aUewance    reasonable  notice,  occ.  to    appeal  to  the  next  General  or 

l,°Ji!.Tu.l.  Quarter  Sessions/' &c. 
Court  refused 

tiie  Sessions  to       CoUman  now  shewed  cause  against  the  rule,  and  contend- 
Ileal.       ***      ^>  ^'^**  according  to  the  true  construction  of  18  Geo.  S.  c.  19. 
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1.  5.  it  was  not  competent  for  one  overseer  of  the  township        1822. 


to  appeal  against  the  allowance  of  the  constable's  accounts 

without  the  authority  of  the  rest  of  the  churchwardens  and  «« 

overseers,  or  at  least  a  majority,  inasmuch  as  the  determin-*  ^j^^cunn 

ation  to  appeal  is  a  deliberative  act  in  which  all  the  officers  of 

the  township  must  join.    This  was  the  plain  meaning  of  the 

appeal  clause,  and  could  not  be  controverted.    This  case  was 

distinguishable  from  Rex  v.  Pascoe  (a),  cited  when  the  rule 

nisi  was  obtained,  because  there  the  act  done  by  the  single 

overseer  was  not  a  deliberative  act,  and  therefore  did  not  re« 

quire  the  concurrence  of  the  other  parish  officers.     Here 

the  act  was  deliberative,  because  the  overseers  and  church-> 

warden  must  find  that  the  township  is  aggrieved  before  they 

appeal,  and  therefore  the  Sessions  did  right  in  dismissing  the 

appeal. 

J.  fVilBamSt  contri,  relied  upon  JRer  v.  Pascoe  as  an 
eipress  authority,  though  the  question  there  arose  upon  the 
50  Geo.  3.  c.  49.  That  was  a  case  where  the  accounts  of 
overseers  had  been  allowed  by  two  Justices  at  Special  Ses« 
sions,  and  an  order  made  to  pay  the  balance  over  to  their 
successors,  Mhich  order  was  confirmed  on  appeal,  but  the 
outgoing  overseers  having  refused  to  pay  over  the  balance, 
it  was  held,  that  two  Justices  might  issue  their  warrant  to 
levy  it  under  that  statute,  upon  the  application  of  one  of  the 
succeeding  overseers,  although  the  rest  of  the  churchwardens 
and  overseers  refused  to  concur  in  the  application  ;  and  this 
Court  granted  a  mandamui  to  the  Justices  to  compel  them 
to  issue  their  warrant  upon  the  application  of  the  single  over- 
seer. Now  this  case  is  within  the  reason  and  principle 
of  that  decision.  Referring  to  the  language  of  the  appeal 
clause  of  the  statute  in  question,  the  reasonable  construction 
is,  that  any  one  overseer,  if  he  be  dissatisfied  with  the 
accounts,  may  institute  an  appeal,  for  the  words  are,  "  the 
overseer  qv  overseers  ;**  and  unless  it  is  said  that  the  words 
(a)  S  M.  &  S.  34:?. 
op  2 
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1822.       "  (he  overseer''  refer  only  to  the  case  of  a  parish  having  bat 

^^^      one  overseer^  the  plain  intendment  of  the  statute  is  to  give 

V-      ^  the  right  of  appeal  to  any  one  overseer  who  may  be  dissatis- 
juBTrcEs  of    _     '  **  _^   , .     '^  .       ,  ,       ,  , 

ManchestAr^  ned.    If  this  construction  be  not  given  to  the  clause,  the 

great  body  of  the  lay-payers  can  have  no  relief  in  any  case 
even  where  the  grossest  injustice  and  dishonesty  may  appear 
in  the  conduct  of  the  constable.  A  majority  of  the  over- 
seers may  decide  against  the  minority,  and  obstruct  that 
justice  which  it  is  the  object  of  the  legislature  to  extend 
to  those  who  are  most  interested  b  the  faithful  disbursement 
of  the  parish  money.  In  this  case  the  great  bod^  of  the  laj- 
payers  were  dissatisfied  with  the  constable's  accounts^  and 
unless  it  is  decided  that  they  may  appeal  through  the  instru- 
mentality of  one  overseer,  the  most  inconvenient  and  un- 
reasonable eonsequences  must  follow. 

Abbott,  C.  J. — It  is  much  to  be  regretted  that  not  only 

in  different  acts  of  parliament,  plainly  enacted  with  a  view 

to  the  same  object,  but  even  in  different  sections  of  one  and 

the    same    act    of  parliament,    there   should  be   found  a 

variation  of  phraseology  calculated  to  introduce  confusion. 

The  duty  of  the  Court  is  to  find  out  the  meaning  of  the 

particular   passage   of  the  section   in  question,  and,  in  so 

doing,  to  look  not  only  to  the  words,  but  to  the  vihole  of 

the  sentence  and  the  context,  and  to  see  whether  the  mischief 

which  has  been  pointed  out  in  argument,  was  that  which  the 

legislature  intended  to  remedy.    I'be  present  question  arisea 

upon  the  18  Geo.  3.  c.  19-  with  regard  to  the  allowance  of  the 

constable's  accounts.    The  constable  is,  in  the  first  instance, 

to  deliver  in  his  accounts  to  the  overseers,  whatever  be  their 

~  number.    They  having  received  his  accounts,  are  to  lay  them 

before  the  rated  inhabitants,  in  order  to  ascertain  whether 

they  are  correct.     If  the  rated  inhabitants,  or  lay-payers,  are 

dissatisfied,  they  may  object  to  pay  the  constable's  demand^ 

but  then  the  constable  is  not  to  be  left  entirely  to  the  mercy 

of  those  out  of  whose  pockets  the  cxpences  incurred  by  him 
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are  to  come ;  for  if  at  the  meeting  of  the  lay-payers  it  18        1822: 
determined  not  to  pay  the  constable,  he  has  a  right  to  go       ^  "^^ 
before  two  justices  of  the  peace,  and  to  have  hb  account    .       «. 
allowed  by  them,  if  they  shall  think  fit.     Then   the  fifth  MAncBUTEa. 
section  gives  the  appeal,  and  enacts  **  that  in  case  tke  over^ 
seer  or  overseers  of  the  poor  are  dissatisfied  with  the  deter* 
mioation  of  the  Justices,  it  shall  be  lawful  for  such  overseer 
or  overseers  to  appeal  to  the  Quarter  Sessions,  and  the  Jus- 
tices there  assembled  are  required  to  receive  such  appeal^ 
and  to  hear  and  finally  determine  the  same."    The  question 
is,  whether  we  are  to  read  the  words  **  tke  overseer  or  over-  ' 
seers"  as  they  are  found  in  this  section,  in  the  same  sense  as 
an  overseer  or  overseers.    The  same  phrase  *'  the  overseer 
or  overseers"  occurs  in  the   6th  section,   which   provides, 
'^  that  in  all  corporations  or  liberties  which  have  not  four 
Justices  of  the  Peace,  it  shall  be  lawful  for  the  overseer  or 
overseers  of  the  poor  of   the   parish,  township  or  place, 
where  an  appeal  is  given  by  this  act,  to  appeal,  if  he,  or  they 
shall  think  fit,  to  the  next  General    or  Quarter  Sessions.^ 
It  is  urged,  that  unless  it  is  permitted  to  one  overseer  to 
appeal,   the  parish  may  sustain  great  injury,  because  it  is 
possible  that  the  mi^rity  of  overseers  may  be   colleagu- 
ing  with   the    constable,   and    may  be  desirous    of   doing 
that  which    the   inhabitants    think  ought  not   to  be  done. 
That  may    be  so,   but  on   the  other  hand  it  is  possible 
that  one  overseer  out  of  many,  if  he  has  the  power  of  ap- 
peal against  the  order  of  the  Justices,  may  employ  that 
power  without  the  concurrence  of  the  majority  of  the  lay- 
payers,  for  the  purpose  of  sanctioning  an  improper  account 
of  the  constable.     But  the  expression  contained  in  this  act 
of  parliament,  '<  that  in  case  the  overseer  or  overseers  shall 
foid  that  the  township  is  aggrieved!*  seems  to  import  that 
this  is  to  be  an  act  of  deliberation  on  the  part  of  the  over- 
seers, whether  the  inhabitants  of  the  parish  are  satisfied  or  not. 
That  leads  me  t6  think,  that  the  legislature  intended  that 
.  where  there  are  more  thau  one  overseer,  there  should  be  the 
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parish  is  aggrieved^  and  that  the  appeal  then  only  is  proper* 
V.  Another  circumstance  iu  this  particular  act  of  parUamenl, 

liAMciiMTBB.  ^Iiich  Icads  to  the  same  conclusion,  is,  the  clause  which 
gives  costs ;  for  I  apprehend ,  that  if  an  appeal  were  brought 
bj  a  majority  of  the  officers  on  the  part  of  the  paridi,  and 
the  appeal  should  fail,  and  the  Justices  at  Sessions  should 
award  costs  to  the  constable,  he  would  have  a  right  to  ha\« 
those  costs  reimbursed,  not  merely  out  of  the  pocket  of  the 
overseer,  but  out  of  the  parish  funds,  and  it  is  a  peculiar 
reason  for  giving  the  power  of  determining  whether  an  appeal 
should  be  instituted  or  not,  that  costs  are  an  incident  to  the 
exercise  of  that  power.  For  these  reasons  it  appears  to  rae, 
upon  the  best  consideration  which  I  have  been  able  to  give 
to  this  act  of  parliament,  that  if  there  be  a  single  overseer 
only  in  a  parish,  he  shall  have  the  right  to  appeal ;  bat  that 
if  there  are  several,  there  must  be  the  opinion  of  the  ma- 
jortty  concurring  in  the  determination  to  appeal,  in  order  to 
authorise  the  proceeding.  The  difierence  between  the 
language  of  the  statute  50  Geo.  3.  c.  49,  upon  which  the 
case  of  Rex  v.  Pascoe  was  decided,  and  that  of  the  pre^ 
sent  statute,  is  certainly  very  slight;  the  word  in  the  former 
is,  "  overseers,"  without  the  definite  article  the,  and  no 
doubt  there  may  have  been  very  good  reasons  for  the  decision 
in  that  case,  because,  as  the  burthen  of  the  proceeding 
knight  fall  upon  the  parish,  the  question  tliere  was,  whether^ 
upon  reference  to  the  statute,  less  than  the  majority  of  the 
overseers  could  concur  in  the  application  for  a  warrant  to 
levy  the  money ;  and  the  Court  were  of  opimoo,  with  thi^ 
view,  that  an  overseer  might  make  the  application  to  the 
Justices  for  their  warrant,  in  order  to  avoid  unnecessaiy  ex- 
pense. For  the  same  reason,  as  the  process  of  appeal 
might  lead  to  very  considerable  expense,  I  am  of  opinion 
that  the  meaning  of  the  statute  is,  that  the  proceeding  roust 
be  instituted  by  a  majority  of  the  overseers  on  the  part  of 
the  parish^  because  in  case  of  failure  in  the  appeal,  the  costs 
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would  come  out  of  the  pockets  of  the  parbhionerf.     I  1B22. 

Ihitik  the  present  case  is  distinguishable  from  Rese  ▼.  Pa$coe,  ^"^ 

and  coDsequendy  this  rule  must  be  discharged.  o. 

JUSTICKB  of- 

,  Mancbistbk; 

BayleTi  J. — ^Thiscase  is  perfectly  distinguishable  from  , 
Sex  ¥•  Foieot.  The  statute  50  Geo.  3.  c.  49.  declares  diat 
the  outgoing  overseer  is  to  pay  the  succeeding  overseer,  the 
balance  remaining  in  hb  hands,  and  it  is  the  duty  of  the 
succeeding  overseer  to  take  care  that  that  balance  is  paid, 
and  the  payment  of  it  must  of  necessity  be  beneficial  to  the 
parish  at  large,  because  so  soon  as  it  is  paid,  the  money  is 
]q>plicable  in  aid  of  the  parish  expences.  All  that  the  Court 
decided  in  that  case  was,  that  when  it  was  found  there  was  a 
balance  in  the  hands  of  the  outgoing  overseers,  any  one  of 
the  succeeding  overseers  might  obtain  a  warrant  from  two 
Justices  to  have  the  money  levied,  and  the  Justices  were- 
bound  to  grant  the  warrant  in  aid  of  the  overseer.  The 
warrant  in  that  case  was  granted  on  the  application  of  a 
person,  whos^  duty  it  was  to  make  that  application  for  a  pur- 
pose beneficial  to  the  parish  at  large.  In  the  present  in- 
stance, the  appeal  may  be  beneficial  to  the  township ;  but  it 
may  possibly  be  prejudicial  to  it,  by  reason  of  the  costs 
which  it  may  occasion.  If  it  had  been  the  intention  of  the 
legislature  that  one  single  overseer  out  of  many  might  act 
upon  his  own  judgment,  and  might  himself  institute  an 
appeal,  I  should  have  expected  the  language  of  the  act  of 
parliament  to  have  been  diiferent.  The  words  are,  **  the 
overseer  or  overseers,  and  if  he  or  they  shall  find  that  there 
are  grounds  of  complaint  on  the  part  of  the  parish,  he  or 
they  shall  have  a  right  of  appeal.**  The  word  '*  find"  im* 
plies  judgment  and  deliberation,  but  that  must  apply  to  the 
whole  body  of  the  overseers,  and  cannot  be  limited  to  an 
individual  overseer  where  there  are  more  than  one. 

HoLSOTD,  J. — I  am  of  opinion  that  the  right  of  appeal- 
ing is  given  by  this  statute  to  the  overseers  as  a  body,  and 
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not  individaally.  It  is  given  to  one,  if  there  be  but  one,  in 
the  parish  or  township ;  bat  if  there  be  more  than  one,  die 
power  is  to  be  exercised  by  the  n»jorily ;  and  upon  this  prin- 
wl^ummL  ^'P'*'  **^  ^^  *^^  ^^  **  majority  is  the  act  of  the  whole, 
if  the  power  is  given  for  any  jgeneral  or  public  purposes. 
Grindley  v.  Barker  (a).  The  right  of  appeal  here  is  not 
given  to  the  whole  body  of  the  overseers  at  all  events,  but 
only  in  a  particular  event,  and  that  is,  in  case  the  overseer  or 
overseers  for  the  time  being  shall  Jind,  that  the  township  is 
aggrieved  by  any  act  done,  or  omitted  by  the  constable. 
Until  the  grievance  is  found  and  ascertained  by  them  as  a 
body,  no  appeal  is  given.  I  am  therefore  clearly  of  opmioo 
that  this  rule  must  be  dischaiged. 


Best,  J.  concurred,  and  said,  that  the  Court  vwM  be 
doing  violence  to  the  act,  in  holdii^  that  one  overseer  might 
appeal  against  the  opinion  of  the  majority. 

Rule  dischaiged. 

(«)  1  B<M.  St  Pol.  S99.  Vide  Cooke  v.  UveUaidj  t  Bos.  Sc  Fnl.  31 » ud 
Rex  ▼.  Foxcrp^y  Burr.  1017. 
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53  Geo??.**       ON'  shewing  cause  against  a  rule  nisi,  for  a  habeas  corpus 

titif  the  writ"  ^  '^""8  "P  *^  ^^y  ^^  ^'*"  defendant  from  Bodmin  gaol. 

de  eontumace  in  order  to  be  discharged  from  a  commitment  upon  a  writ 

the*oid  writ  de  de  contumace  capiendo^  under  stat.  63  Geo.  S.  c.  127,  it  ap- 

t^^l^md  P««red  from  the  warrant  and  significavit,  that  the  defendant 

directs  that 
the  former 
shaU  be  con- 
■Idered  in  tbe 

nme  way,  and  be  open  to  tbe  same  objections  as  the  latter.  Therefore  where  a  defend- 
ant was  committed  by  an  Ecclesiastical  Jndse  of  appeal  for  coataroacy,  in  not  paying 
costs,  and  the  significavit  only  described  the  suit  to  be  *'  a  certain  cause  of  appeal  mid 
€omplMnt  of  MuUiiy,"  witlioat  sliewin^  that  tbe  defendant  was  committed  for  a  cavM 
within  the  jurisdiction  of  tbe  SpiritualJudge:— Held,  that  the  defendant  was  entitled 
to  be  discharged  on  habeas  corpue. 


had  been  committed  by  the  Ecclesiastical  Judge  of  appeal, 
for  a  contempt,  in  tbe  non-payment  of  a  sum  of  money, 
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''  upon  a  certain  cause  of  appeal  and  complaini  of  nulKtyy 
The  principal  objection  to  the  commitment  was^  that  it 
yrta  defectire^  in  not  shewing  that  the  defendant  was  com- 
mitted for  a  cause  within  the  jurndiction  of  the  Eccleaiaa- 
tical  Judge. 

Carter,  for  the  promoters,  contended,  that  this  being  a 
commitment  in  a  suit  of  appeal,  this  Court  was  bound  to 
presume  that  the  Ecclesiastical  Court  had  jurisdiction  over 
the  matter  or  cause  in  which  the  defendant  was  guilty  of 
contumacy.  It  was  now  too  late  for  the  defendant  to  ob- 
ject to  the  warrant,  that  the  Ecclesiastical  Court  had  not 
jurisdiction.  If  this  objection  were  available,  he  ought  to 
have  moved  for  a  prohibition*  Here  the  warrant  was  in  the 
usual  form  m  appeal  causes,  and  the  Court  roust  necessarily 
ratend  that  die  Ecclesiastieal  Judge  had  jurisdiction. 

Setayn,  contri.— The  stat.  53  Geo.  S.  c.  127,  which  sub- 
stitutes the  writ  de  contumace  capiendo  for  the  old  wtU  de 
excommunicato  capiendo^  directs  that  the  former  shall  be 
considered  in  the  same  way,  and  be  open  to  the  same  ob- 
jections as  the  latter.  Therefore,  if  the  objection  taken  in 
this  instance  is  tenable,  it  is  available  in  this  Court,  and  the 
defendant  is  entitled  to  the  benefit  of  a  habeas  corpus. 
Now,  the  objection  to  the  warrant  and  significavit  is,  that  it 
does  not  appear  upon  the  face  of  the  proceedings  that  the 
defendant  was  committed  for  a  cause  over  which  the  Spi- 
ritual Court  had  jurisdiction.  It  is  necessary,  to  give  validity 
to  the  proceeding,  that  it  should  appear  upon  the  face  of 
the  warrant  of  commitment  what  the  nature  of  the  suit  was 
in  the  court  of  appeal,  in  order  that  this  Court  may  judge 
whether  the  Spiritual  Judge  had  jurisdiction  or  not.  Here 
there  is  not  a  single  iota  indicating  that  the  Ecclesiastical 
Court  had  any  jurisdiction  whatever.  The  warrant  should 
have  gone  on  to  describe  the  nature  of  the  suit.  Merely 
describing  it  as  ''  a  certain  cause  of  appeal,  and  complaint 
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6f  nullity/'  18  not  aufficieot.  He  cited  Dn  IVaUoifu 
case  (a),  and  Rex  y.  fbir/er(6),  a«  audioiities  in  point  upon 
the  old  writ  de  txcomniunicato  eajnendo,  and  tlierefore 
strictly  applicable,  for  the  reason  already  urged,  to  the  pio- 
sent  case. 

,Tke  Court  took  time  to  oonsidtr  the  caae,  and  look  into 
the  authorities,  and  this  day 

Abbott,  C.  J.  delivered  the  opinion  of  the  Court: — We 
are  of  opinion,  that  in  this  case  the  rule  for  a  habeas  corput 
must  b^  made  absolute.  The  writ  de  contumaee  capiendo 
has  issued  in  pursuance  of  63  Geo.  3.  c.  1£7,  by  wbicb  sta- 
tute it  is  directed,  that  that  writ  shall  be  considered  in  the 
same  way,'  and  be  open  to  the  same  objections  to  which  the 
old  writ  de  excommumeato  capiendo  is  subjected.  Tliere 
are  several  cases  in  the  books  upon  the  old  writ  de  excont- 
municato  capiendo^  which  are  all  applicable  to  the  present 
case,  and  the  principle  to  be  collected  from  those  decisions 
is  this,  that  it  must  appear  upon  the  significavit  and  peti- 
tion  on  which  the  writ  issued,  if  the  party  has  been  con- 
demned to  pay  costs  for  any  contempt  whatever,  that  the 
subject-matter  on  which  the  writ  issues  ha^  arisen,  and  is 
matter  apparently  within  die  cognizance  of  the  Ecclesiastical 
Court.  That  is  the  general  principle  decided  in  several 
cases,  particularly  in  Rex  v.  Fowler  {c),  although  it  riiould 
appear  that  the  party  was  condemned  and  assessed  in  an  ap- 
peal. Our  doubt  was,  whether,  as  it  appears  in  the  pre- 
sent case  that  the  significavit  and  condemnation  for  costs 
was  in  a  suit  of  appeal,  it  might  not  be  sufficient,  without 
expressly  shewing  that  the  suit  was  within  the  spiritual  juris- 
diction. The  case  of  Rex  v.  Fowler  shews,  that  it  was  not 
sufficient,  but  it  does  not  appear  4o  us  that  die  question 
arose  in  that  case ;  for  although^  on  reading  the  case,  it  ap- 

(a)  3  Ld.  Uaym.  790.    S.  C.  Id.  (h)  1  Salk.  995% 

517.    8.  C.  7  Mod.  117.  (c)  Id. 
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pears  that  it  waa  in  a  cause  in  the  Eccleaiastical  Court,  yet       1319. 
t|ie  sigoificavit  does  not  shew  what  the  cause  was.    The     ^hTKiiie 
language  of  the  significavit  is,  that  it  was  in  some  suit  of  ^^^^ 

appeal  promoted  in  the  Ecclesiastical  Court,  in  which  the 
defendant  was  condemned  to  pay  costs.    Therefore,  though 
the  significavit,  in  the  present  case,  shews  that  it  was  an  ap- 
peal suit  in  which  the  defendant  was  condemned,  yet  we  think 
that  ought  not  to  operate  against  this  application,  which  is 
in  favour  of  personal  liberty,  and  consequently  the  defendant 
ought  to  be  discharged.    There  is  also  another  case  of  JStfx 
V.  Eyre  (a),  which  is  an  authority  upon  this  point    There 
the  significavit  appears  to  have  been  on  an  appeal  and  conn 
pUint  of  nullity;  and  die  exception  was  taken  to  it  on  the 
ground,  that  from  a  nullity  there  lies  no  appeal ;  but  it  was 
answered,  that  this  was  the  form,  and  that  the  exception   .    . 
wo.iiId  not  lie  ;  but  on  looking  further  into  the  report  of  that 
case,  there  appears  to  have  been  a  third  exception,  namely, 
that  the  Judge  is  made  a  party*  and  is  condemned  in  costs. 
The  answer  given  to  that  is  this,  **  In  this  case  there  could 
be  no  other;  he  ex  officio  excommunicates  a  man;  that  man 
appeals,  and  must  make  somebody  a  party ;  there  is  no  pro- 
moter, and  therefore  he  cites  the  Judge :  the  superior  juris- 
diction is  of  opinion  he  has  done  the  man  an  injury,  and 
why  then   should  he  not  pay  costs  ?      Lord  TMot  in  his 
time,  and  Lord  Hardwicke  since,  upon  exceptions  to  the 
significavit,  held  it  was  proper  to  make  him  a  party,  and  that 
he  was  liable  to  costs."    Now,  in  that  case  the  Court  might 
have  collected  from  the  significavit,  that  the  suit  was  pro- 
perly in  a  matter  of  ecclesiastical  cognizance,  and  over  which 
the  court  of  appeal  would  have  jurisdiction.    There  is  ano- 
ther case  in  Strange^  of  Rex  r.  Eyre  (6),   where  two  signi- 
fieavits  were  quashed,  being  only  said  to  be  in  a  cause  which 
came  by  appeal  conceniing  a  matter  merely  spiritual ;  and 
Lord  Chancellor  Talbol  said,  <'  We  are  not  to  lend  our  as- 
sistance but  where  it  appears  clearly  they  have  jurisdiction ; 
(d)  S  Stra.  1189.  (6)  2  Stra.  1067. 
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and  are  not  to  trust  tbem  to  determine  what  is  a  matter 
merely  spiritual.  It  is  no  more  than  sa>iiig,  it  is  within 
their  jurisdiction,  which  is  ne?er  endured.  In  Fawkra 
case,  in  Salk.  29^,  it  was  in  causis  jurium  ecclesiasiicarum, 
and  held  not  sufficient."  The  significavits  in  that  case  went 
rather  farther  than  the  significavit  does  in  the  present,  for 
in  that  they  clearly  imported  that  the  matter  was  originally 
of  spiritual  jurisdiction ;  but  here,  what  the  original  suit 
was,  does  not  appear.  Therefore  we  cannot  say,  from  the 
present  significavit,  that  the  matter  before  the  court  of  ap- 
peal was  properly  matter  of  ecclesiastical  jurisdiction.  Not 
being  able  to  say  tiiat  this  was  an  appeal  in  a  matter  of  ec- 
clesiastical jurisdiction,  we  think  the  authority  last  referred 
to  is  directly  in  point,  and  the  defendant  roust  be  brought 
up  and  discharged. 

Rule  abscdute. 


Jtfemifajf,      RiGHT,  on  the  Demise  of  John  Gillard,  v.  Richard 
Af«y«o.  ^  ' 

s^^,^^^/  Gillard. 

Testator  poB-  EjECTMENT  for  certain  freehold  lands  in  West  J  I- 
sessing  free- 
hold and  lease-  vmgtoUf  in  tlie  county  of  Devon.  At  the  trial  before  Gra- 
in the  parish^  ^^^f  ^'»  ^^  ^^^  Devonshire  Summer  Assizes,  18S1,  a  verdict 
he  raided  Ynd  ^^^  *^"'*^  ^^^  ^^^  defendant,  subject  to  the  opinion  of  the 
made  his  will,  Court  upon  the  following  case: — ^The  lessor  of  the  plaintiff 
similar  proper-  ^as  heir  at  law  of  his  uncle,  Richard  Gillard,  deceased. 
f?sh«  o*  T  At  the  time  of  the  death  of  Richard  Gillard,  he  was  seised 

und  fV.A.,       ill  fee  of  the  several  freehold  and  leasehold  tenements,  after 

made  his  will,  •       j  .  . 

charging  his      mentioned,  and  none  others^   namely,  a  freehold  tenement 

cies,  and^'ne.  consisting  of  a  dwelling-house  and  garden,  with  the  appurte* 

S'lS^hU  reld    ^^^  ^"^^  Greenhill;   two  other  distinct  freehold  tene- 

eHtates,  and  ments,  the  one  consisting  of  three  cottages  and  gardens, 
then  gave  to 

his  nephew  7.  a  legacy  of  7001.,  and  to  his  nephew  J.  (his  heir  at  Uw)  a  legacy  of  SOi.,  to 
be  paid  by  his  executor,  and  then  appointed  his  youngest  nephew  K.,  "  ray  whole  and 
fole  execQtor  of  "  mil  my  lands  for  ever,  and  leasehold  property  here  or  at  R.^  or  money 
«« that  9hall  become  dne  for  tlie  same,  payine  M.  B.  !«/.,  and  my  sister  £.  G.  20/.  per 
**  annum,  payable  half-yearly  :"— Held,  nndeV  this  devise,  that  his  executor  and  nephew 
R.  took  all  the  freehold  property  of  which  he  died  seised. 
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with  the  appurtenances,  and  a  small  leasehold  garden  near        1822. 
the  tenement  called  Greenhill ;  all  situate  in  the  parish  of      ^r^^^ 
Dodbrook;   six  acres  of  freehold    land  in  the  parish  of  r. 

Stokenham,  and  upwards  of  a  mile  distant  from  the  village 
of  Beeston,  in  that  parish ;  and  of  several  leasehold  tene- 
ments, and  about  seventy  acres  of  leasehold  land,  in  and 
near  the  village  of  Beeston :  and  of  about  fifty-eight  acres 
of  freehold  land,  in  five  several  distinct  freehold  tenmnents ; 
and  one  leasehold  tenement  consisting  of  ^twenty-three  acres, 
situate  in  the  parish  of  West  Ahington ;  but  these  estates 
were  originally  parts  of  the  manor  of  Dodbrook;  and  were,  in 
the  year  1812,  purchased  by  and  conveyed  to  the  testator, 
as  parts  and  parcels  of  such  manor,  on  a  general  sale  and 
division  thereof,  and  which  manor  has  from  that  time  ceased 
to  exist.    The  testator,  at  the  time  of  making  his  will,  and 
of  his  death,  resided  in  the  dwelling-house  called  Greenhill, 
and  had  in  his  own  occupation  all  the  lands  in  the  parish 
of  Wesi  Ahington,  and  also  the  freehold  lands  in  the  parish 
of  Stokenkam,   and   the  leasehold  tenement  and  leasehold 
land  situate   in  and   near   the  village  of  Beeston,   but  the 
freehold  cottages  and  gardens,  and  the  small  leasehold  garden 
in  the  parish  of  Dodbrook,  were  in  the  occupation  of  tenants. 
The  freehold  land  in  West  Ahington  consisted  of  ten  dis- 
tinct closes  or  fields,  eight  of  vvhich  lie  together,  except 
being  separated   by  the   highway ;   and   the  other  two  -are 
separated  from  these  eight,   by  estates  belonging  to  other 
persons,  and  the  nearest  field  to  the  residence  of  the  testator 
is  distant  from  it  about  half  a  mile.     Th^  testator,  before 
he  made  his  will,  had  contracted  to  sell  to  one  Mr.  Newman, 
all  the  lands  in  the  parish  of  Stokenham,  and  the  leaseholds 
in  and  near  the  village  of  Beeston,  for  the  sum  of  2040/. 
The  amount  of  the  testator's  debts  at  the  time  of  his  death, 
exceeded  his  personal  property.      On  the  6th  September, 
1819,  the  testator  made  his  will  as  follows: — 

"  First,  I  will  and  direct  that  all  my  just  debts,  legacies; 
and  funeral  expences,  shall  be  fully  paid  and  discharged,  and 


Right 
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1823.  ^'^'^  ^®  ^''^  payment  whereof  I  do  hereby  mibject  and 
charge  all  my  real  estates,  messuages,  laodsi  and  tenements. 
First,  I  give  and  bequeath  unto  my  nephew  Thomas  Gitlard, 
GwxABD.  ^f  fjigi^  fY^j^^  700/-  of  lawful  money,  to  be  paid  by  my 
executor  hereinafter  mentioned.  Likewise  to  my  nephew 
John  Gillardf  the  sum  of  20/.,  to  be  paid  by  my  executor. 
I  give  mortgage  of  Bartktfs  house  to  Richard  Gillard  my 
executor.  Lastly,  1  do  make,  constitute,  and  appoint,  jRt- 
chard  Gillard  my  whole  and  sole  executor  of  all  my  lands 
for  ever,  and  leasehold  property  here  or  at  Beeston,  or  money 
ihat  shall  become  due  for  the  same,  paying  Maria  Barilett 
12/.  per  annum  by  half-yearly  payments,  that  is  to  say,  the 
27th  January,  and  27tli  July,  and  my  sister  Elizabeth  Gil-^ 
lard  20/.  by  half-yearly  payments.  I  give  50/.  due  from  my 
brother*s  will  to  me,  to  my  executor.*'  The  said  John  Gil- 
lard and  Richard  Gillard^  in  the  will  mentioned,  are  the 
lessor  of  the  plaintiff  and  the  defendant.  If  the  Court  shall 
be  of  opinion  that  the  freehold  lands  in  West  jthington 
passed  under  the  will  to  Richard  Gillard  the  defendant,  then 
the  verdict  is  to  stand,  but  if  not,  then  the  verdict  is  to  be 
set  aside,  and  a  verdict  to  be  entered  for  the  plaintiff. 

On  a  former  day  in  this  Term  Carter  argued  the  case  for 
the  lessor  of  the  plaintiff,  and  Adam  for  the  defendant.  It 
was  contended  for  the  lessor  of  the  plaintiff,  first,  that  the 
words  of  the  will  were  not  sufficient  to  carry  any  freehold 
to  the  defendant,  and  Clemetits  v.  Castle  (a),  and  Doe  v.  Pig" 
gott  {b),  were  cited ;  and  second,  supposing  they  were  suffi- 
cient, still  the  freehold  lands  in  West  Alvington,  which  were 
the  subject  of  this  ejectment,  did  not  pass  to  the  defendant 
under  this  will,  and  reliance  was  placed  upon  these  words  of 
the  will,  viz.  "  I  do  make,  constitute,  and  appoint  Richard 
Gillard  my  whole  and  sole  executor  of  all  my  lands  for 
ever,  and  leasehold  property  here  or  at  Beeston,  or  money 
that  shall  become  due  for  the  same.**  The  word  <'  here"  it 
(«)  Noy,  48.  (J^  T  Taunt.  553. 
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WIS  misted  must  be  coDstrued  strictly,  and  if  so,  it  would 
control  the  former  expression  of  "  all  my  lands  for  ever," 
and  confine  the  devise  to  the  lands  in  the  parish  of  Dod* 
brook,  where  the  testator  resided,  which  formed  but  a  very 
small  portion  of  the  whole  property,  and  therefore  the  devise 
would  not  extend  to  the  testator's  other  lands  in  West  AU 
%rington.  Upon  this  ground  it  was  urged,  that  the  lessor  of 
the  plaintiflF,  who  was  the  testator's  heir  at  law,  took  all  the 
freehold  lands  situate  in  that  parish.  On  the  other  hand,  it 
was  contended,  that  it  was  the  evident  intention  of  the  tea*- 
tator  to  give  the  whole  of  his  freehold  property  to  the 
defendant,  without  any  restriction,  inasmuch  as  he  made  those 
lands  chargeable  with  the  payment  of  his  debts^  certain  lega- 
cieSf  and  his  funeral  expences,  and  it  was  urged,  that  unless 
this  construction  was  put  upon  the  will,  his  executor,  the 
defendant,  would  have  no  means  of  satisfying  any  of  the 
liabilities  to  which  he  was  subjected. 

The  Court  took  time  to  consider  of  the  case,  and 

Abbott,  C.J.  now  delivered  judgment,  and  after  stating 
the  case,  proceeded  as  follows  :-^ 

Upon  this  will,  considered  as  it  ought  to  be  with  reference 
to  the  testator's  property  at  the  time  of  making  the  veill,  we 
are  satisfied  that  he  intended  his  executor  to  take  all  his 
freehold  property,  and  we  also  think  the  words  of  the  will 
are  sufficient  to  give  effect  to  this  manifest  intention.  .It  is 
found  that  the  amount  of  the  testator^s  debts  exceeded  the 
value  of  his  personal  property.  The  amount  of  a  man's 
debts,  and  the  value  of  his  personal  property,  are  subject  to 
so  much  fluctuation  from  time  to  time,  that  in  general  very 
little  reliance  can  be  placed  upon  them.  But  in  the  preseut 
case  the  will  was  made  so  recently  before  the  death  of  the 
testator,  that  it  must  be  presumed  to  have  been  made  with 
a  view  to  that  state  of  facts,  which  was  likely  to  exbt  at  the 
time  of  his  death ;  and  accordingly  we  find  by  the  will,  that 
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1025h       he  has  chaiged  all  his  real  estates,  messuages,  laods^  and 
^^J^^^      tenements,  with   the  payment  of  his  debts,  legacies,  and 
«•  funeral  expences^  and  having  so  done,  he  immediately  gives 

a  legacy  of  700/.  to  hb  nephew  Thomas  Gillardf  and  like* 
wise  he  gives  to  his  nephew  John  GiUard,  his  heir  at  law, 
the  sum  of  20/.  If  he  had  done  jio  more  than  this,  that 
charge  might  not  perhaps  have  operated  conclusively  against 
the  heir,  for  he  might  take  the  freehold  subject  to  the  first, 
which  was  the  most  important,  legacy.  But  he  has  done 
more,  for  he  has  directed  these  legacies  to  be  paid  by  his 
executor,  shewing  that  he  meant  his  executor  to  take  the 
estate  as  a  fund  out  of  which  the  legacies  were  to  be  paid. 
In  the  concluding  part  of  the  will,  and  immediately  after  the 
clause  which  directs  the  payment  of  these  legacies,  comes 
another  direction  to  pay  Maria  Bartlett,  and  his  sister,  Eli- 
zabeth Gillard,  annuities  of  12/.  and  20/.,  which  annuities 
become  chargeable  upon  the  executor,  and  must  therefore  be 
intended  to  be  a  burthen  upon  the  estates.  This  gift  there- 
fore manifestly  includes  some  part  of  the  freehold  estate,  and 
the  question  is,  whether  it  includes  the  freehold  estate  of 
Wett  AlvingtoHf  which  formed  part  or  parcel  of  what  had 
been  the  manor  of  Dodbrook,  which  m^s  purchased  by  and 
conveyed  to  the  testator,  and  which  was  in  his  own  occupa- 
tion, and  at  no  great  distance  from  his  residence.  The 
words  of  the  gift  are  these — *'  I  do  make,  constitute,  and 
appoint  Richard  Gillard  my  whole  and  sole  executor  of  all 
my  lands  for  ever,  and  leasehold  property  Aere,  or  at  Beeston, 
or  money  which  shall  become  due  for  the  same."  The  words 
''  or  money  which  shall  become  due  for  the  same,*'  mani- 
festly relate  to  the  contract  whereby  the  testator  had  engaged 
to  sell  the  six  acres  of  freehold  land  in  the  parish  of  Stoken" 
ham,  and  the  leaseholds  in  and  near  the  village  of  Beeslon, 
for  the  single  and  undivided  sum  of  2040/.,  and  it  ia  clear, 
that  whatever  description  was  meant  to  t>e  affixed  to  the 
words  '^  here  or  at  Beesion/'  that  which  is  applicable  as  to 
Uie  first  member  of  the  sentence,  must  be  applicable  as  to 
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the  latter  also ;  so  that  if  there  was  any  freehold  not  under       1822. 
contract^  nor  intended  for  sale,  then,  in  tliis  view  of  the  sub-     q^^^jm 
ject,  the  executor  would  not  be  able  to  convey  to  the  pur-  •• 

chaser  the  freehold  of  Stokenham,  nor  be  entitled  to  receive 
the  value  of  that  freehold,  but  there  must  be  a  new  convey* 
ance;  and  the  will  makes  no  provision  for  that,  which  it 
probably  would  have  done,  if  the  testator  had  had  it  in  con- 
templation. The  intention  of  the  testator  being,  as  we 
think,  thus  manifested,  that  eflfect  may  be  given  to  it,  bj 
construing  the  words  ''  here  or  at  Beesion,**  as  relating  cmiy 
to  leasehold  property,  or  as  descriptive  of  all  the  testator's 
property,  both  freehold  and  leasehold.  The  latter  construc- 
tion will  obviate  every  difficulty  that  can  arise,  as  it  will  ex- 
clude all  beneficial  interest,  not  only  of  the  heir,  but  of  the 
next  of  kin,  and  give  the  property  of  both  kinds  to'  the 
executor  for  his  own  benefit,  subject  only  to  such  charges 
as  the  will  may  direct,  or  such  as  may  result  from  the  ope- 
ration of  law.  There  appears,  however,  to  us  to  be  greater 
difficulty  in  the  second  construction  than  the  first,  with  re- 
spect to  the  word  *'  here."  It  is  easy  to  construe  that  word 
as  descriptive  of  the  circumstances  of  the  occupation,  and 
to  construe  tlie  words  ''  at  BeestonT  as  descriptive  of  the 
freehold.  It  seems  more  probable  that  he  would  make  a 
gift  of  the  leaseholds,  than  do  so  with  regard  to  the  freehold, 
which  he  has  manifestly  charged  with  no  very  inconsiderable 
legacy,  to  be  paid  by  his  executor,  and  another  of  a  very 
small  amount  to  be  paid  also  by  the  executor  to  his  heir  at 
law.  For  these  reasons,  and  without  prejudging  any  con- 
struction that  may  hereafter  be  put  on  these  words  by  any 
Court  that  may  be  required  to  decide  upon  them,  we  are  of 
opinion,  that  the  words  of  description  '^  here  or  at  Beeston,** 
whatever  be  their  meaning,  are  to  be  confined  to  their  last 
antecedent,  namely,  the  leasehold  property,  and  not  to  extend 
to  the  more  remote  antecedent,  namely,  **  my  lands  for  ever.*' 
That  is  perfect  and  complete  in  itself,  and  does  not  require 
any  other  words  to  give  effect  to  the  thing  intended  to  be 

VOL.  I.  H  H 
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given  or  directed  to  be  done,  and  therefore  in  furtherance  of, 
and  by  way  of  carrying  the  manifest  intention  of  the  tes- 
tator into  effect,  it  must  be  taken  by  itself,  and  need  not  be 
qualified,  altered,  or  restrained  by  any  other  words  whatever. 
On  these  grounds  we  think  the  defendant  is  entitled  to  retain 
the  verdict,  and  therefore  the  postea  must  be  delivered  to  the 
defendant. 

Postea  to  the  Defendant. 


Mmtdofft 
May  SO. 


An  order  of 
Settions  for 
aneMing  and 
levying  a  spe- 
cific sum  of 
money,  to 
enable  the 
eonnty  trea- 
•orer  to  repay 

Ersoniwho 
d  advanced 
money  for 
coan^  pnr- 
potes,  on  the 
credit  of  tb» 
county  ratea , 
Is  bad  on  the 
£|ee  of  it,  in- 
asmnch  as  it  is 
ante  torciM- 
buntf  which 
the  Sessions 
have  no  antho- 
rity  to  malLo. 


The  KiiCG  V.  The  Justices  of  Flintshire. 

vIN  shewing  cause  against  a  rule  for  a  certiorari  to  re- 
move into  this  Court,  an  order  made  by  the  defendants  at 
Sessions,  '^  for  levying  and  paying  mto  the  hands  of  the 
treasurer  of  the  county  of  Flint,  the  sum  of  200L  5i.  6d.,  to 
enable  him  to  pay  that  sum  in  part  payment  of  the  claim  of 
MesBn.Sankeyr  it  appeared  that  money  had  been  borrowed 
from  time  to  time  from  Messrs.  Sankey,  bankers  at  Holy^ 
well,  by  the  county  treasurer,  under  the  sanction  of  an  order 
of  Sessions,  authorising  him  to  raise  money  upon  the  credit 
of  the  county  rates,  for  the  public  purposes  of  the  county. 
Great  part  of  the  money  so  borrowed  had  been  repaid,  but 
a  balance  of  447/.  155.  6d.  remained  due,  and  at  the  last 
July  Sessions,  an  order  was  made  for  assessing  and  levying 
a  county  rate  for  the  purposes  above  mentioned.  It  was  now 
objected,  that  this  rate  was  bad  upon  the  face  of  it,  being 
made  specifically  for  the  purpose  of  reimbursing  the  in- 
dividuals therein  named.  No  objection  was  made  as  to  the 
appropriation  of  the  money  to  the  public  purposes  of  the 
county.  It  was  conceded  that  the  money  borrowed  had 
baen  properly  applied,  but 

The  Court  said,  that  tlie  rate  was  clearly  bad  in  point  of 
form.  It  was  a  rate  professedly  made  to  reimburse,  which 
the  Justices  liad  no  authority  to  order,  unless  sanctioned  by 
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«ct  oC  parliament.     A  rate, might  be  generally  made  for        ims* 

certain  objects,  and  mig^t  be  applied  to  reimburse  indivi* 

duals  who  had  advanced  money  for  those  objects;  but  a      *''"^* 

rate  to  reimburse  could  not  be  supported.    The  certiorari    juitjcbb  of 

therefore  must  issue;  but  probably  all  parties  would  be  satis-    FuHTsaiaa. 

fied  with  the  understanding  that  the  practice  of  making  such 

rates  should  cease  in  the  county. 

Rule  absolute. 

Scarlett,  Littkdalej  and  jD.  F.  Jone$,  for  the  defendants, 
and  Parke  for  the  prosecutor. 


REGUUE  GENERALES. 

Hilary  TenUf 
2  &  3  Obo.  IV.  1822. 

IN  order  to  prevent  the  fraudulent  i^suii^  of  a  writ  of 
exectition,  without  a  judgment  to  support  it,  it  is  ordered. 
That  the  Sealer  of  the  writs  of  this  Court  shall  not  seal 
aay  writ  of  ^ri  facias,  or  capias  ad  satisfaciendum,  without 
having  the  judgment  paper,  postea,  or  inquisition,  produced 
to  him.  And  it  is  further  9rdered,  That  the  attorney  con- 
cerned for  the  plaintiff  in  the  cause,  or  hb  agent,  shall, 
upon  all  bailable  mesne  process,  and  every  writ  of  attach' 
meni,  and  fieri  facias,  and  capias  ad  satisfaciendum,  indorse 
the  pkice  of  abode,  and  addition  of  the  party  against  whom 
the  writ  is  issued  (or  such  other  description  of  him  as  such 
attorney  or  agent  may  be  able  to  give).  And  it  is  also 
ordered.  That  no  judgment  be  signed  upon  any  cognovit, 
without  such  cognovit  being  first  produced  to  the  clerk  of 
tlie  dockets ;  and,  after  taxation  of  the  costs,  filed  with 
him. 

By  the  Court. 

IT  is  ordered.  That  from  henceforth  no  clerk,  turnkey, 
oflScer,  or  other  person,  employed  by  or  under  the  Marshal, 
shall  receive  or  take,  except  from  the  Marshal,  any   fee. 
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ISSSI.  gratoity,  or  reward,  for  or  in  respect  <)f  making  inquiry 
iiito  the  sufficiency  of  any  person  or  persons  proposed  or 
intended  to  giire  secnuity  upon  the  granting  of  the  rules  of 
the  Kittys  ^nch  prison,  or  otherwise  in  respect  of  the 
granting  of  the  said  rules.  And  that  the  Marshal  do  dis* 
miss  any  person  who  shall  offend  herein.  And  it  is  further 
ordered.  That  a  copy  of  this  rule  be  hung  up  in  the  said 
prison,  in  the  place  where  the  table  of  fees  is  hung  up. 

By  the  Court  (a). 

(«)  Theie  rules  were  efldttcd  in  the  lest  aottber  by  mitteke. 

Easier  Term, 
9  Geo.  IV.  18212. 

TO  prevent  unnecessary  expence  to  plaintiffs  suing  in 
this  Court,  in  ease  of  notice  given  by  prisoners  of  their 
intention  to  apply  for  tneir  discharge,  under  any  act  made 
for  the  relief  of  Insolvent  Debtors, 

It  Is  ordered.  That  after  such  notice  given  to  any  plain- 
tiff, no.  prisoner  shall  ;be  superseded  or  discharged  out  of 
custody  at  the  suit  of  such  plaintiff,  by  reason  of  such  plain- 
tiff's forbearing  to  proceed  against  him  according  to  the 
rules  and  practice  of  this  Court,  fron^  the  time  of  such' 
QOtipe  given,  untijl  some  rule  or  order  shall  be  made  in  the 
cause  in  that  behalf .  by,this  Court,,  or  one  of  the  Judges 
thereof.  And  it.  is  further  ordered,  That  a  oopyof  this' 
rule  shall  be  hung  up  in  the  King's  Bench  prison,  in  die' 
place  where  rules  are  osnally  hung  up.. 

BvTHE  Court. 


MEMORANDUM. 

SIR  John  Silvester,  Bart.  Recorder  of  the  City  of  Lou-* 
don^  having  died  in  Hilary  Vacation,  Nevnian  Knotfflys,  Esq. 
Common   Serjeant,  was  elected  to  the    said   office;   and 
Thomas  Denrnan,  Esq.  was  elected  Common  Serjeant,  aiid 
took  his  rank  at  the  Bar  accordingly. 


CASES 

AB6UED  AND  DETERMINED 

IN  THB' 

COURT  OF  KING'S  BENCH, 

IN 

TRINITY   TERM, 

In  the  third  year  of  the  reign 
of  george  iv. 


1822. 


0 


AtTWOOD  v.  BonACICH.  Fridojr, 

JtnM  7. 


ECLARATION  in  debt  for  a  sum  of  1800/.    Plea,  The  Court 

"that  the  defendant  did  not  owe  the  said  sum  q/*  ten  Tdeftiidimt  to 

POUN  D8  above  demanded,  &c/*    Issue  joined  thereon.    On  S™^m  *hllSlo 

notice  of  trial  being  siven,  the  mistake  was  discovered,         ^^^  been  join- 

ed,  on  a  donbl 
saggested, 

JP.  Pollock  now  moved  for  a  rule  to  shew  cause  why,  pi^a  m^ts  tiie 

unless  the  defendant  would. alter  his  plea,  the  plaintiff  should  ^eclaration, 

not  be  allowed  to  sign  judgment  as  for  want  of  a  plea,  or  plaintiff  leave 

why  the  defendant  should  not  be  ordered  to  amend  his  plea,  the  nmUiur 

and  go  to  trial.     He  submitted  that  this  application  became  ^senSu^^iiuLt 

necessary  because  a  doubt  might  arise,  whether  the  plea  *  P'^J  >?  debt 
:        ,  ^     ,  ,. ,  ®  ,  . ,  .  **»•*  defendant 

**  that  the  defendant  did  not  owe  the  said  sum   of  ten  does  not  owe 

POUNDS  above  demanded'*  could  be  cured,  by  treating  the  ©Aol! above 

sum  mentioned  as   surplusage ;  for,  after  the  plaintiff  had  ^^'"^"^^^ 

obtained  a  verdict,  he  might  be  deprived  of  the  benefit  of  manded  beinc 

,.  .  '  .     *»  ^  1800/.)i8  8nffi. 

Ills  action*  dent,  and  the 

amount  may 
be  rejected  m 
Abbott,  C.  J. — How  can  we  order  the  defendant  to  iurplaMge. 

amend  his  plea  i    He  may  plead  what  plea  he  chooses.    If 

VOL.  I.  II 
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you  wish  to  withdraw  your  similiter  and  demur  to  fhe  plea, 
the  Court  will  grant  you  that  permission.  I  am  inclined  to 
think  that  the  plea  is  sufficient  to  meet  the  declaration,  it 
being  sufficiently  covered  by  the  averment,  that  "  the  de- 
fendant does  not  owe  the  money  above  demanded,''  and  that 
the  words  "  ten  pounds*'  may  be  rejected  as  surplusage. 

Bayley,  J.-^If  the  plaintiff  recovers  a  verdict,  1  believe 
there  will  be  no  difficulty  in  entering  up  the  judgment  for 
the  whole  sum  he  demands. 

jP.  Pollock  therefore  took  nothing  by  his  motion. 


5;^'.  The  Kino  v.  Carlilb. 

The  Court         X  HE  defendant  having  been  convicted  of  publishing  a 

iiherl^  d»ec«^  blasphemous  libel,  and  adjudged  by  his  sentence  to  be  im- 

^hSl  dispow     P™^"®^  ^^  Dorchester  gaol  for  a  certain  term,  and  to  pay 

of  proiMrty      to  the  King  a  fine  of  1000/.,  and  remain  in  prison  until  that 

hiTbaiids,        fin^  ^^  P^^f  the  sheriff  of  the  city  of  London,  upon  pro- 

J^^'^gg?J^^li„  cess*  issued    from    the  Exchequer,   seized   the  defendant's 

«»«cattoii,  to-    goods  and    chattels,    consistbg   principally  of  books  and 

moot  of  afioe  pamphlets,  and  then  made  a  return  *^  that  he  had  levied  cer- 

teSdi^"   tain  goods  and  chattels  of  the  said  Richard  CarUle  in  obe- 

bUM 'h^oas  *  ^^^^  t®  ^«  ^"t  thereto  annexed,  and  had  sold  the  same 

libel;  bat  if     for  the  sum  of  54/.  Is.,  and  had  disposed  of  that  money" 
the  sheriff  ha3  .,  ,.'  .,,,  ,, 

made  an  im-     m  tbe  manner  therein  mentioned ;  and  then  proceeded  to 

f^nrnj  bf*™'  8^^®  "  ^^^^  ^^  ^ad  made  a  seizure  of  certain  books  in  the 
quashed.  ]igt  annexed  mentioned,  the  value  whereof  was  unknown, 

but  which  remained  in  his  hands  to  be  disposed  of  as  the 

Court  should  direct." 

H*  Cooper  now  moved  for  a  rule,  calling  upon  the  sheriff 
to  sell  the  remainder  of  the  property  io  hb  hands  men- 
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tioned  in  the  return,  which  he  contended  was  the  proper        1822. 

course,  as  the  sheriff  could  not  be  put  in  motion  without     ^^^^^q 

the  directions  of  the  Court.    It  was  difficult  to  conceive 

why  the  sheriff  should  make  such  a  return,  because  there 

was  no  suggestion  that  the  books  remaining  in  his  hands 

were  of  an  improper  nature,  and  might  not  lawfully  be  sold. 

Indeed  many  of  the  works  mentioned  in  the  list  annexed  to 

the  return  were  perfectly  innocent  and  free  from  all  taint  of 

blasphemy.    Unless  this  course  was  adopted,  the  defendant 

might  remain  a  prisoner  for  life ;  because  he  had  no  other 

means  of  paying  the  fine  imposed  upon  him  but  by  the 

proceeds  arising  from  the  sale  of  his  property  seized  by  the 

sheriff.     If,  indeed,  it  could  be  shewn  that  the  books  seized 

and  remaining  unsold  were  copies  of  the  identical  work  of 

which  the  defendant  had  been  convicted  as  the  publisher,  the 

Court  might  give  directions  to  seize  those  particular  works 

by  virtue  of  the  statute  authorising  such  seizure;  but  as 

these  were  books  seized  in  execution,  the  case  was  different, 

and  the  sheriff  ought  to  be  ordered  to  sell  them  for  the 

benefit  of  the  defendant,  with  a  view  to  his  liberation. 

The  Court  however  said  that  this  was  quite  a  new  case ; 
and  they  had  never  known  any  instance  in  which  the  sheriff 
had  been  ordered  to  sell  any  specific  property  mentioned  in 
his  return.  They  could  not  give  him  special  directions  as 
to  what  property  he  should  sell,  and  what  he  shoujd  not« 
If  the  sheriff  had  made  an  imperfect  or  improper  return, 
the  proper  course  was  to  have  it  quashed;  and  with  that 
view  a  rule  nisi  might  now  be  granted. 

Cooper  therefore  took  a  rule  nisi  for  quadiing  the  -  she* 
riff's  return. 

The  rule  however  was  not  drawn  up^  the  defendant  choos- 
ing to  adopt  his  remedy  by  action. 


ii2 


SuHtrdtuff 
Jtmi  8. 


A.  and  B.  se- 
verally kept 
cash  at  the 
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1822, 

t 

KiLSBY  V.  Williams  and  Othersw 

Assumpsit  for  money  had  and  received.  At  the  trial 
before  Abhott,  C.  J.  at  the  Sittings  after  last  Easier  Term, 
hoa  ^*"'"^'  ^^  London,  it  appeared  that  the  defendants  being  the 
idth  November  bankers  of  the  plaintiff  and  of  one  Robertson,  the  plaintiff, 
draft  for  "tdoi.  ^^  ^6  ^^^h  November  1821,  paid  in  at  their  banking-house 
drawn  by  B.  ^  j^f^  fo,.  250/.,  drawn  upon  them  by  Robertson,  who 
owed  them  a  considerable  balance.  The  draft  was  received 
by  a  clerk  of  the  defendants,  without  any  thing  being  said 
respecting  it,  or  any  entry  made  of  it  in  their  books.  In 
the  course  of  the  13th,  tlie  defendants  discounted  bills  for 
draft  was  re-  Robertson  to  the  amount  of  1600/.,  the  produce  of  which 
bankers' clerk,  being  1579/*  65. 4^/.,  he  expressly  appropriated  to  the  charges 
Sing^bcing^  ^f  ^®  ^^y-  '^*^®  charges  consisted  of  bills  drawn  at 
said  respect-  Manchester,  upon  and  accepted  by  Robertson,  for  1342/.  2«.; 
entry  made  of  two  drafts  of  his  for  50/.  each ;  and  the  draft  in  quea- 
books.  ^in  the  *^^"  ^^J  250/.,  which  was  presented  before  the  other  drafts, 

coarse  of  the    in  all  l692/.  2s.    The  Manchester  bills  and 

same  day  the 

bankers  dU- 

eoouted  bills 

for  B.  to  the 

amount  of 

1600/.,  the 

produce  of 

which  he  ex< 


in  favour  of 
the  former, 
upon  the 
bankers,  to 
whom  the  lat- 
ter was  consi- 
derablv  in- 
debted.   The 


in  all  1692/.^  25.  The  Manchester  bills  and  the  two  drafts 
of  50/.  .were  paid  on  the  13th,  leaving  a  balance  only  of 
137/'  45.  4d.  in  the  defendants  hands.  On  the  morning  of 
the  14th,  the  defendants  wrote  a  letter  to  the  plaintiff, 
stating  that  they  had  not  carried  the  draft  for  250/.  to  his 
pressly  appro-  credit,  but  that  they  would  '^  retain  it  by  them  in  the  hope 
€h!^e9o/\he    of  its  being  provided  for;"  and  they  promised  Jto&erf^oit 

day,  consisting  fjxRt  they  would  pay  it  when  they  had  funds.  On  the  14th. 
of  bills  accept-  j  r  ^  j  » 

ed  by  him  for 

1342/. ;  two  drafts  for  502.  each  pven  to  other  persons ;  and  the  draft  for  s50f.  in  favour 
of  ^.,  which  was  presented  before  the  latter  drafts.  The  biUs  and  the  two  50i.  drafts 
were  paid  by  the  bankers  on  tlic  same  day,  leaving  a  balance  only  of  137/.  in  their  hands. 
On  the  morning  of  the  I4tb  the  bankers  wrote  a  letter  to  ^.,  stating  that  tfaey  had  not 
carried  the  dran  for  '■IbOU  to  his  credit,  but  that  they  would  <<  retain  it  by  them  in  the 
hope  of  its  being  provided  for  \"  and  tliey  promised  B,  that  they  would  pay  it  when  they 
bad  fnnds^  On  that  day  the  bankers  discounted  other  bills  for  J3.  to  the  iunonnt  of  699/., 
the  produce  of  which  he  specifically  appropriated  to  claims  upon  him  amounting  to  699/., 
and  after  which  an  unappropriated  balance  of  93/.  remained  in  the  bankers  hands  :«— 
Held,  that  the  bankers  were  liable  to  A.  for  the  whole  amount  of  the  t50/.  draft  in  an 
action  for  money  had  and  received,  tlioitgh  they  had  not  at  any  momeilt  an  unappropriated 
sum  in  their  bauds  sufficient  to  cover  the  draft. 


KlUBT 


Williams. 
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die  defendants  discounted  other  bOls  for  Uobertion  to  the  1822. 
amount  of  699/.  2f.,  the  produce  of  which  being  69^/.  lis. 
I0d.f  he  specifically  appropriated  to  claims  upon  him  ^ «, 
amounting  to  599/*  ^-  1^- ;  and  after  which  an  unappro- 
priated balance  of  93/.  9s>  9d.  remained  in  the  defendants 
hands.  From  that  time  till  Robertson  failed  the  balance 
was  against  him  .to  the  amount  of  several  thousand  pounds. 
Under  these  circumstai;ices  it  was  contended,  on  the  part  of 
the  defendants^  that  the  action  could  not  be  maintained  ; 
but  the  learned  Judge  told  the  Jury,  that  although  a  banker 
might  not  be  bound  immediately  upon  the  presentment  of 
a  draft  to  declare  whether  he  would  or  would  not  pay  it, 
still,  if  he  received  it  in  silence,  and  assets  afterwards  came 
to  his  hands  y  he  was  bound  to  apply  those  assets  to  the 
payment  of  that  draft,  which  had  the  priority  of  present- 
ment, and  upon  this  principle  he  thought  the  plaintiff  was 
entitled  to  a  verdict ;  and  the  Jury,  under  this  direction^ 
found  a  verdict  for  the  plaintiff,  damages  250/. 

Campbell  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  granted ; 
and  after  recapitulating  the  facts  of  the  case,  contended, 
diat  as  it  appeared  that  the  defendants  never  had  at  any  one 
period,  either  on  the  ISth  or  the  14th,  a  sum  large  enough 
to  meet  the  draft  for  250/.,  they  had  no  power,  and  could 
be  under  no  liabiUty  to  pay  it.  On  the  ISth,  even  suppos- 
ing the  two  drafts  of  50/.  each  had  not  been  paid,  the  ba- 
lance in  their  hands  was  only  237/.  4s.  4i/.,  a  sum  inadequate 
to  cover  tlie  plaintiff's  draft ;  but  that  sum  was  adequate  to 
the  payment  of  the  two  smaller  drafts ;  and  although  the 
Jury  found  that  they  were  presented  subsequently  to  the 
plaintiff's  draft,  still  they  were  bound  both  by  the  custom 
of  trade  and  by  law  to  pay  them ;  and  if  they  had  refused 
so  to  do,  the  holders  might  each  have  maintained  an  action 
Against  them  for  the  amount.  Then  on  the  14th,  after  die 
charges  of  the  former  day,  of  which  the  two  smaller  drafts 
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18234       formed  a  part^  had  been  mel,  the  bahnce  in  their  haods^ 

"^^^^^      iacluding  the  assets  of  both  dajs,  amounted  only  to  2301. 

e.  I4s,  Id.,  a  sum' still  inadequate  to  the  payment  of  the  plaiiv 

tiflF's  draft.    iBayky,  J.  Were  not  the  defendants  the  agents 

of  the  plaintiflf  as  regarded  this  transaction;  and  if  so^  is 

not  this  case  decided  by  that  of  De  Bemales  v.  Fuller  f  (a)] 

There  is  a  wide  distinction  between  the  cases.    In  Bemales 

t.  Fuller  the  money  was  expressly  paid  into  the  defendants 

hands  for  the  specific  purpose  declared  at  the  time  of  taking 

up  a  particular  bill ;  and  therefore  it  was  held  to  be  money 

teceiyed  for  the  use  of  the  holder  of  that  bill.     But  here 

there  was  no  specific  application  of  any  of  the  money  to  the 

draft  for  250/..;  on  the  contrary,  the  money  was  declared  to 

be  *^  for  the  charges  of  the  day/'    The  character  of  agent, 

therefore,  does  not  attach  to  the  defendants,  because  tlie 

money  was  paid  in  generally,  and  for  general  purposes,  and 

nothii^  but  a  specific  appropriation  of  it  to  the  particular 

purpose  of  the  draft  in  question  could  take  the  defendants 

out  of  their  general  character  as  bankers,  and  impose  upon 

them  special  duties  as  agents  to  the  plaintiff. 

Abbott,  C.  J. — I  was  inclined  to  diink,  on  my  first  view 
of  this  case,  that  a  banker  to  whom  a  draft  is  presented  for 
payment  is  bound  immediately  to  declare  whedier  he  has  or 
has  not  funds  to  meet  it;  but  I  have  since  changed  my  opi* 
nion,  because  it  seems  clear  that  such  a  i*«le  would  be  pro* 
ductive  of  much  ^convenience  in  mercantile  transactions,, 
and  nutcb  injury  to  the  credit  of  parties.  But,  indepeod* 
ently  of  that  point,  I  think  the  fiicts  of  this  case  are  amply 
sufficient  to  sustain  the  plaintiff's  claim ;  and  I  am  decidedly 
of  opinion  that  the  vercfict  he  has  obtained  ought  to  stand. 
What  are  the  facts  in  this  case?  Robertson,  on  the  13th, 
discounts  bills  with  the  defendisnts,  and,  after  a  specific  ap* 
propriation  of  part  of  the  funds,  leaves  a  balance  in  their 
bands  io  pay  the  charges  of  the  day.  The  plaintiif's  draft  is 
'  (a)  t  Campb.  tf  6. 
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the  fitst  that  is  prestoted,  and  it  cahnot  be  denied  that  it        1823. 
formed  a  part  of  **  the  charges  of  the  day;"  and  as  there      ^JJJ^ 
was  no  specific  appropriation  of  the  balance  to  die  other  «• 

two  drafts  which  were  paid,  I  thmk  they  were  wrongfully 
paid^  and  that  the  balance  should  hive  been  retained  for  die 
honor  of  the  plaintiff's  draft,  which  was  the  first  presented, 
and  was  entitled  to  the  benefit  of  its  priority.    If,  on  the 
ISth,  at  the  close  of  the  day  the  defendants  had  found  in 
their  hands  a  balance  fully  equal  to  the  draft  of  250/.,  there 
can  be  no  doubt  that  they  would  have  been  bound  to  pay 
that  draft  at  the  charge  of  the  day  in  preference  to  all  other 
claims  or  charges;  for  it  would  be  a  strange  doctrine  indeed 
to  hold,  that  having  received  this  draft  without  making  any 
objection,  and  held  it  during  the  day,  the  defendants  should 
have  the  privilege  of  lying  by  and  afterwards  giving  a  pre* 
ference  to  some  other  claimant.    Then,  what  is  the  state  of 
things  on  the  J  4th  ?     On  that  day  the  defendants  write  to 
the  plaintiff,  telling  him  that  they  will  retain  his  draft  in  tbd 
hope  of  its  being  provided  for,  and  on  that  day  they  actually 
receive  from  Robertson  further  funds  not  appropriated  to 
any  specific  purpose.    I  think  those  further  funds  were 
clearly  applicable,   both  by  the  general  duty  of  the  de- 
fendants as  bankers,  and  by  their  promise  conveyed  to  the 
plaintiff  by  their  letter,  to  the  payment  of  this  draft ;  and 
in  this  view  of  tlie  case,  the  two  separate  balances  of  9.S7L 
on  the  ISth,  and  93/.  on  the  i4th,  produce  a  sum  more 
than  8u£Scient  to  the  complete  liquidation  of  the  plaintiff's 
claim.     Being  then  in  a  situation  on  the  14th,  as  they  would 
have  been  if  they  had  not  paid  the  two  other  drafts,  to  meet 
the  whole  of  the  plaintiff's  claim,  I  think  they  were  bound 
to  pay  his  draft ;  and  even  if  the  assets  had  not  been  ade« 
qiiate  to  the  whole  sum,  still  lihink  the  plaintiff  would  be 
entitled  to  recover  in  an  .action  for  money  had  and  received 
any  part  of  that  sum  which  remained  in  the  hands  of  the 
defendants.    I  was  of  opinion  at  the  trial,  that  under  die 
curcumstances  of  this  cabe,  the  defendants  were  bound  to 
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1823.       apply  the  firai  fuiMb  tliey  received  to  the  satisfactioii  of  diis 

^]^^^|^      draft,  and  I  am  of  the  same  opinion  now.    I  think  that  is 

0-  the  law  upon  the  subject,  and  I  am  quite  convinced  that 

such  a  decision  is  most  consbtent  with  the  justice  of  diis 

particular  case,  and  Mrith  the  honesty  and  convenience  of 

mercantile  transactions  generally. 

Baylby,  J. — I  am  of  opinion  that  the  plaintiff  in  this 
case  is  entitled  to  a  verdict  for  the  full  amount  of  the  draft 
in  question.  The  case  of  Bemales  v.  Fuller  has  expressly 
decided,  that  where  money  is  paid  into  a  banker's  to  be  ap- 
plied to  a  specific  purpose,  it  must  be  applied  to  that  pur- 
pose and  no  other,  though  that  is  generally  a  question  be* 
tween  the  customer  and  the  banker  merely,  unless  the  banker 
has  in  any  way  bound  himself  also  to  the  payee.  In  the 
latter  case,  where  a  banker  by  his  own  acts  puts  himself 
into  the  situation  of  agent  to  the  payee  (and  it  is  quite  clear 
be  may  do  so),  he  must  be  considered  as  an  agent  generally, 
and  is  bound  to  protect  the  interest  of  his  principal  like  any 
other  agent,  and  to  apply  the  first  funds  he  receives  to  the 
discharge  of  his  particular  claim  in  preference  to  all  others. 
Then  look  to  the  facts  of  this  case.  The  plaintiff  makes 
the  defendants  his  agents  in  reference  to  this  draft.  If  they 
had  not  been  his  bankers  as  well  as  the  bankers  of  Robert' 
son,  they  must,  at  the  moment  the  draft  was  presented,  have 
made  their  election  either  to  pay  or  to  refuse  it.  But  they 
are  the  bankers  of  both ;  and,  when  the  draft  is  presented, 
they  make  no  such  election;  they  say  nothing;  but  they  re- 
ceive the  draft,  and  they  retain  it;  and  they  thereby  accept 
the  agency  he  imposes  on  them.  But  tlie  case  does  not 
stop  here ;  for  they  afterwards  write  to  the  plaintiff,  saying, 
that  they  will  retain  the  draft  in  the  hope  of  its  bemg  pro* 
vided  for.  This  b  a  direct  and  absolute  pledge  and  promise 
to  give  him  the  preference  according  to  the  period  at  which 
his  draft  was  presented,  and  must  relate  back  to  the  period 
of  its  presentment,  and  it  is  lipund  as  a  fact  in  the  cause 


TRINITY  TERM,  THIRD  GSO.  11^. 

tbat  the  plaintiff's  draft  was  the  first  that  was  presented 
after  payment  of  the  sums  specifically  appropriated  on  the 
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13th.    In  the  course  of  that  day  they  are  in  possession  of  v. 

unfettered  funds,  and,  as  honest  agents,  they  were  bound  to 
apply  those  funds  to  the  claim  of  their  principal.  It  is  not 
found  as  a  fact  in  the  cause  that  the  defendants  had  made 
themselves  the  agents  of  any  other  parties,  as  they  did  with 
respect  to  the  plaintiff;  the  holders  therefore  o(  the  two 
drafts  for  50/.  were  mere  strangers,  and,  in  comparison  with' 
the  plaintiff,  had  no  claim.  Then  on  the  14th  the  balance 
in  the  defendant's  hands  is  further  increased  to  an  amount 
more  than  sufficient  to  pay  the  plaintiff's  demand  in  full, 
and  then  they  became  liable  to  him  for  his  full  demand. 
They  agree  to  hold  the  draft  subject  to  any  funds  that  may 
come  into  their  hands,  and  funds  do  come  into  their  hands 
equal  to  the  full  amount ;  from  that  moment  they  were  liable 
for  the  full  amount ;  and  I  think  the  verdict  which  has  been 
found  was  correct. 

HoLROYD,  J. — I  am  of  the  same  opinion.  I  think  that 
the  defendants  accepted  the  character  and  responmbili^ies  of 
agents  to  the  plaintiff,  and  that  as  such  they  were  bound  in 
law  and  in  justice  to  apply  all  unfettered  funds  in  their 
bauds,  on  both  days,  to  the  liquidation  of  the  plaintiff's 
demand,  in  preference  to  all  others. 

Best,  J^— >I  entirely  concur  in  opinion  with  the  rest  of 
the  Court*  As  the  defendants  received  the  plaintiff's  draft 
without  comment  or  objection  on  the  ISth,  and  as  it  had  a 
priority  of  presentment,  they  were  bound  upon  all  general 
principles  to  apply  the  balance  of  2d7/.»  which  accrued  on 
that  day,  to  that  draft  in  preference  to  all  others ;  and  their 
liability  for  the  balance  of  93/.,  which  accrued  on  the  14th^ 
is  yet  plainer,  because  on  that  day  they  give  the  plaintiff  an 
express  undertjaking  in  writing  to  pay  the  draft  when  they 
receive  funds  to  enable  them  to  do  so.    If  they  had  a  dif«» 
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18n,  ferent  jneaning  and  intjentioD  on  that  day,  and  if  tbey  def- 
signed  to  hold  any  funds  which  mi|^t  accrue  on  that  day  for 
their  own  benefit,  and  to  apply  them  towards  the  liquidation 
of  their  own  claims  upon  RoberUtw,  they  were  bound  in 
Cjommou  honesty  to  have  told  the  plamtiff  so;  but  diey  did 
in  point  of  fact  tell  him  precisely  the  contrary,  and  the  effect 
of  their  communication  would  naturally  be,  that  the  plam* 
tiff  would  rely  upon  their  promise,  and  would  neglect  the 
opportunity  he  might  have  had  of  looking  to  otfier  resources 
and  other  means  for  the  recovery  of  his  debt.  I  am  clearly 
of  opinion  that  the  defendants  were  in  the  situation  of 
agents  to  the  plaintiff,  and  that  in  that  character  they  were 
bound  to  apply  the  produce  of  each  day  to  his  benefit  in 
preference  to  all  other  claimants. 

Rule  refused. 


Mw^9  Cooper  v.  Wrench  and  Others,  Assignees  of 

Jmc  8.  Robinson,  a  Bankrupt. 

ii.  having  mo-  xl.SSUMPSIT  for  money  had  and  received  by  the  de- 
from^.Xtur  fsodants  to  the  plaintiff's  use.  Plea,  Non  assumpserunt« 
debted\o*"     ^^  ^^  ^^  before  Best,  J.  at  the  London  adjourned  Sittings 

ether  person,  after  last  Trinity  Term,  the  case  proved  in  evidence  was 

took  a  warrant    . .  .  "^  ,  «,  _     *.  ,  .       ^ 

of  attorney       this : — ^A  person  named  Pratt,  havmg  a  claim  for  money 

amount  of  the  ^"^  ^^  ^^  ^^^  RobtMon,  the  bankrupt,  who  also  owed 

•everal  debu,  other  persons   different  sums,  took  a  warrant  of  attorney 

terms.  A.  af-  from  him  in  the  usual  terms,  the  proceeds  of  which  were  to 

sfgoed  his^in-  ^^  apportioned,  part  to  himself,  and  the  remamder  amongst 

lerest  in  the    all  the  persons  for  whom  Pratt  was  interested.     Some  time 

warrant  of  at-  '^  . 

torney  to  C.      afterwards  Pratt  assigned  his  interest  in  the  warrant  of 

consideration,  ^^^orney,  for  a  valuable  consideration,  to  the  plaintiff  Cooper, 
Z?jndKnicnt  ^^^  entered  up  judgment,  and  took  out  execution  agamst 
and  tooli  out 

execation  against  A.'s  eflRsets,  and  the  money  was  levied  by  the  sheriff;  who  pa}d  it  over 
to  B/s  assignees  (he  becoming  bankropt)  upon  an  indemniW.  SembUf  that  assumpsit 
for  money  had  and  reoeivcd  to  his  ase,  would  lie  at  the  suit  of  C.  against  the  assignees. 
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SMnmfi*^  effects,  under  which  the  money  was  levied  by  18tt. 
the  sheriff.  Immediately  afterwards  Mobinaon  became  bank-  Coora^ 
rvpt,  and  the  defendants,  who  were  chosen  his  assignees, 
gave  an  indemnity  to  the  sheriff  to  pay  the  money  over  to 
them ;  the  plaintiff  now  brought  his  action  for  money  had 
and  received  by  the  defendants  to  his  use.  It  was  objected 
that  the  ection  would  not  lie  at  the  suit  of  the  plaintiff,  he 
being  only  the  assignee  of  a  chose  in  action^  and  the  learned 
Judge  being  of  that  opinioni  the  plaintiff  was  nonsuited. 

,  Jn  Mkkaelmoi  Term  Scarlett  obtained  a  rule  nisi  for  sett- 
ing aside  the  nonsuit,  and  obtaining,a  new  trial;  and  fVinck 
v.  Keeleyia)  and  Innes  v.  Dunlop{b)  were  cited. 

Gumey  and  Parke  now  shewed  cause  agamst  the  rule, 
and  renewed  the  objection  taken  at  die  trial,  contending, 
that  whatever  might  be  Pratfs  right  to  sue  (vdiich  was  now 
out  of  the  question),  the  plaintiff  Cooper  could  not  declare 
m  his  own  name,  upon  the  general  principle,  that  a  chose 
in  action  is  not  assignable.-  Whatever  relief  a  court  of 
equity  might  afford  the  plaintiff,  be  clearly  had  no  locus 
standi  in  a  court  of  law.  So  far  were  the  cases  cited  when 
this  motion  was  made  from  supporting  the  rule ;  they  were 
authorities  the  other  way,  and  they  referred  to  Fenner  v. 
Meare$(c)  and  Mien  v.  Impett  (<f). 

Scarlett,  P.  Pollock,  and  Wilde,  contrd,  urged,  that  the 
principle  relied  upon  on  the  other  side  was  not  applicable 
to  this  case,  because  the  doctrine  that  a  chose  in  action  is 
not  assignable,  applies  only  where  the  rights  of  the  parties 
are  in  fieri ;  but  not  so  when  the  act  intended  to  be  done  is 
consummated.  The  relative  situation  of  Pratt,  the  assignor  . 
of  the  v^rrant  of  attorney,  could  not  be  prayed  in  aid  of 
the  defendants  case,  because,  after  judgment  was  entered  up 
and  execution  taken  out,  his  character  of  trustee  had  com* 

(a)  1  T.  R.  619.  (c)  2  Bl.  Rep.  1969. 

(6)  8  T.  R.  695.  (d>  2  J.  B.  Moore,  «40. 
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pletely  ceased ;  the  whole  Amg  had  then  changed  its  na- 
ture ;  there  was  an  end  of  the  warrant  of  attorney*  and 
after  the  execution  was  levied,  the  only  question  was,  to 
whom  did  the  money  belong  ?  Here  the  plaintiff  was  enti* 
tied  to  sue  the  defendants  in  suo  jure  after  the  money  was 
levied ;  and,  whatever  might  be  his  legal  rights  before  that 
time,  all  difficulty  now  ceased,  by  reason  that  the  whole 
character  of  the  transaction  was  changed  in  consequence  of 
the  execution  actually  levied.  But  if  there  were  any  doubt 
upon  the  subject,  it  was  completely  cured  by  the  fact,  that 
the  defendants  had  full  notice  and  knowledge  of  the  plain- 
tiff's rights;  and,  before  action  brought,  had  offered  to  vest 
the  money  in  exchequer  bills,  to  abide  the  determination  of 
the  plaintiff's  claim.  This  fact  was  established  by  a  letter 
written  by  the  defendants  attorney  to  the  attorney  of  the 
plaintiff,  but  which  had  not  been  pressed  at  the  trial,  con- 
ceiving that  there  was  no  doubt  upon  the  general  question* 

The  Court  considered  that  the  letter  alluded  to  amounted 
to  a  waiver  of  all  legal  ol^ection,  and  removed  aU  doubt 
that  the  plaintiff  was  entitled  to  a  new  trial;  but 

Abbott,  C.  J.  said — ^That  although  it  was  unnecessary 
to  give  any  positive  opinion  upon  the  point  raised  in  argu- 
ment, as  to  the  plaintiff's  right  to  sue  (without  regard  to 
the  fact  now,  for  the  first  time,  pressed  upon  the  attention 
of  the  Court),  he  should  be  inclined  to  adopt  what  had  been 
urged  by  the  plaintiff's  counsel,  namely,  that  when  the 
money  was  received  under  the  execution,  the  trust  was  at 
an  end,  and  that  the  plaintiff  would  then  have  acquired  such 
a  legal  right  over  the  proceeds  of  the  execution,  as  to  entitle 
him  in  a  court  of  law  to  maintain  assumpsit  for'money  had 
and  received.  If,  however,  it  was  necessary  to  decide  the 
present  motion  upon  that  ground,  he  should  have  const* 
dered  the  matter  further. 

Rule  absolute  for  a  new  trial. 
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Hie  K1N6  V.  The  Justices  of  Lancashire.  Sdhcn/oy, 

Jane  8. 

J.N  a  former  Term  a  mandamus  having  issued,  command-  QMore^  wbe- 
ing  two  Justices  to  appoint  overseers  fqr  three  places,  called  SforaatlJlI"** 
Pottofi,  Bete,  and  Torrisholme,  stated  to  be  all  compre-  j^jj^y*?'"* 
hended  in  one  township,  in  the  county  of  Lancaster^  the  making  a  falsa 
defendants  made  a  return,  stating,  that  the  places  in  ques-  mandanuu, 
tion  were   three  distinct  townships,  and  not  one,  as  was  JI^/2*i»^or'*' 
urged  for  the  prosecution.    The   prosecutors  then  moved  roptly  and 
-  .....  -..Ljrj^r  vrilfttUy  false? 

for  a  criminal  mformation  against   the  defendants  for  an     Where  Jus. 
alleged  false  return.    There  was  no  suggestion  that  the  a  foLc^retum* 

defendants  had  acted  corruptly,  or  from  any  improper  mo-  *®  *  manda- 

*^   -^  "^       *r     r  mo8  to  appoint 

tive ;  but  it  was  contended,  that   this  was  the  most  proper  oveweew  for 

mode  of  proceeding  agamst  Justices  for  making  a  false  re-  and  the  Court 

turn  to  a  mandamus ;  for  though  an  indictment  would  lie,  grantera"ni2 

.  yet,  as.  the  Grand  Jury,  to  whom  the  bill   should  be  pre-  »»^  ^or  a  cri- 
.  -.      .  mmal  infonna- 

sented,  might  possibly  be  composed  of  county  Justices,  tion;  and, on 

such  mode  of  proceeding  might  not  be  attended  with  sue-  agahMt^thiu'^ 

cess;  znd  Rex  Y.  Spotland {a)  \9as  cited  as  an  authority  in  ^"ito^fiSs 

point  for  the  proceeding  by  information':  and  the  Court,  act-  were  disclosed, 
:  ,      ^  ^      J  1        •  ■       rN       L       •  ^hich  were 

ing  upon  that  case,  granted  a  rule  nisi.     On  shewing  cause  directed  to  be 

against  that  rule,  contradictory  affidavits  were  filed  as  to  the  |]|J^*J  ^^^gf^ 

fact,  whether  the  places  above  mentioned  were  three  distinct  J«' »n  issue 

,  .  ,     ,     ^  1      .  1    «         1       "•"  been  pre- 

townships  or  not;  an^  the  Court  having  suggested  that. the  pared  and  de^* 

fact  was  proper  matter  to  be  tried  by  an  issue,  the  Justices  j^tices  had 

consented  to  an  issue ;  and  it  was  ordered  that  in  the  mean  SaSe^^and*©^.* 

time  the  rule  for  a  criminal  information  should  stand  over  tained  a 

until   this  Term.    An   issue  was  accordingly  prepared   for  for  staying 

trial  at  the  last  assizes  for  Lancashire ;  but  on  the  eve  of  JrUhout  prem. 

die  assizes  the  defendants  gave  notice  of  their  intention  to  ^^^^  ^  ^^ 

question  of 
costs,  the 
(a)  Cas.  Temp,  Hardw.  184.  See  Rex  v.  Pettiward^  4  Bnrr.  2452.  Court  ordered 
On  a  subsequent  day  in  this  Term,  tlie  Court  granted  a  rule  nisi  for  an  the  Justices  to 
information  against  Justices  under  like  circumstances,  but  the  Court  P^^  ^'®  prose- 
expressed  a  doubt  whether  an  information  would  lie,  unless  the  return  ^^i^^'  ^^  ?^^^* 
was  corruptly  uid  wilfulh^  faUe.  a  Wuve^fng 

the  issue. 
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abandon  the  issue,  and  all  the  proceedings  were  stayed  by 
a  Judge's  order,  without  prejudice  to  any  question  of  costs 
of  pre{>aring  the  issue. 

The  case  was  now  called  on  in  the  peremptory  paper, 
and  it  being  agreed  that  the  rule  for  a  criminal  information 
should  be  discharged,  on  the  terms  of  the  defendants  pay- 
ing  the  costs,  which  had  been  incurred  by  the  prosecutors 
in  preparing  and  delivering  the  issue. 

The  Court,  acdng  upon  the  ordinary  practice  where  par- 
ties consent  to  try  an  bsue,  and  the  defendant  abandons  the 
proceedings,  the  plaintiff  is  entitled  to  his  costs,  thought 
It  reasonable  that  the  defendants,  in  the  present  instance, 
should  pay  the  costs  of  the  issue ;  and  the  rule  for  a  cri- 
minal information  was  accordingly^  discharged  upon  those 
terms. 

Parke  for  the  prosecutors,  and  Scarlett  for  the  de- 
fendants. 


The  Kino  v.  The  Bishop  of  London,  in  a  Cause  of 
Flannaoan  v.Tomkins,  Clerk. 

IJl^nu*  I^OUR  writs  of  sequestration  having  issued  against  the 
llKihe'*"  ^^1"?^  ""^  ^^^  defendant  (to  satisfy  the  like  number  of  an- 
eEcts  of  a  nuities)  at  the  same  time  by  the  same  attorney,  at  the  suit 
^  75^™^  die  ^^  Afferent  persons,  one  of  whom  was  the  present  plaintiff, 


wit 


fatte"^"*  ''*'°"  """""y  ^^  P"°"*y  o^^"  *«  o*er»  in  point  of  date; 
fS"*°iiSi      **  ^"^op's  registrar  entered  the  plaintiflF's  sequestiatioB 
the  Court  hu    "^cond  m  the  book  kept  in  his  office, 
the  same 

Dow«  OTcr  him  u  over  that  officer.  Tbei-efore  where  fonr  writi  of  aeonestratian  1...1 
iTlf"!!}J?**  *^'  '*""  "^  •  clergyman,  at  the  .ame  time  by  tSTi^elSSS^^t  ttf 
SlUff ^'*"*  '^"J  '™'.*ry  •»«>  •>^»  Ptaced  M  a.  to  WtSe  «m^  ^  a^ 
fhu^'J^^  wwentiUed  to  priority,  the  Coott  oideted  the  BiJK»  to  ^taJTSSte  £j 
levied,  and  give  precedeace  to  the  writ  iamed  at  the  nit  of  the  ptatatSt     *"■«»* 
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«/.  Evans  moved  last  Term  for  a  rule,  calling  on  the 
Bishop  of  London  to  shew  cause  why  he  should  not  return 
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what  he  had  levied^  and  why  he  should  not  give  precedence  ,  e. 
to  the  second  over  the  first  writ,  in  order  that  the  plaintiff  bishop  of 
might  have  the  benefit  of  his  execution;  aud  he  cited  Marsh  ^*^®*' 
v«  Favpceti{a)  to  shew  that  the  Bishop  merely  acted  as  she- 
riff  to  the  Court,  and  that  they  had  the  same  power  to 
direct  him  to  alter  the  order  in  which  the  writs  of  seques- 
tration were  to  be  executed,  as  they  had  over  the  sheriff  in 
prdinary  cases ;  and  he  insisted  that  it  was  the  bounden  duty 
of  the  attorney  to  have  sued  out  the  writs  in  the  order  in 
which  the  judgments  had  been  entered. 

The  Court  having  granted  a  nde  nisi|  and  directed  that 
it  should  be  served  on  all  the  parties  interested, 

Evans  now  moved  to  make  his  rule  absolute  on  affidavit 
of  service^  and  no  substantial  cause  being  shewn. 

The  Courl  said  they  saw  no  reason  why  they  should  not 
grant  the  rule,  giving  the  Bishop  his  costs  of  appearing, 
and  accordingly  made  the 

Rule  absolute. 

F.  Pollock  .appeared  for  the  Bishop,  and  said  he  was 
ready  to  comply  with  the  order  of  the  Court. 

(a)  f  H.  Bl.  58t. 
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jt^^u  ^^  Hallbtt. 

Ttw^j|Jj*»«  One  of  the  bail,  on  coming  up  to  justify  in  this  esse, 

that  bail  once  admitted  that  on  a  former  occasion  he  had  been  rejected, 

l^to^  kTthe  b"^  solely  on  the  ground  of  his  having  received  an  indemnity 

stmd^^s'  *'^°*  ***®  attorney  in  the  cause ;  and 
rejected,  yet 

been  rejected        Abraham  for  the  plaintiff,'  contended,  that  he  could  not 
4m  a  former 
<»ccasion  mere- 


now  justify,  it  bebg  a  settled  rule  that  bail  once  rejected. 


ly  on  the  are  always  rejected, 

groond  of  •>       ^ 

haying  been 

ttB^fend-         Bayley,  J.  however  said — ^This  was  no  objection;  and 
Hldd*^Se  ^^^  *®  "*'®  alluded  to  must  be  understood  to  apply  to 
general  role     the  case  where  bail  had  been  rejected  for  insufficiency  of 
^^      property,  or  other  good  cause. 

Comyn  for  the  defendant. 

The  bail  were  allowed  to  justify  (a). 

(a)  Vide  1  Chit.  Rep.  82.  307.  and  676. 


Wilson  and  Another  v.  Girolestone,  Gent. 

IntroTerfor      X  ROVER   for  certain    title   deeds.    Plea,  Not  Guilty, 

bin  was  filed    ^°<1  i&^M^  thereon.    At  the  trial  before  Abbott,  C.  J.,  at 

If  "SSwiwat   the  Middlesex  Sittings  after  last  Easter  Term,  it  appeared. 

Term,  with  a    that    the    deeds    in   question    had    been   placed    in    the 
special  memo-  ,.-,,^,*,.  .  ,^ 

random,  that     hands  of  the  defendant  for  his  execution  as  a  trustee,  but 

the?8thof  i^  he    refused   to   execute   them    unless    certain    fees   were 

««MA*r,and  it    paij    ^^kd  retained  the  deeds  in  his  possession.    On  the 

appearmgthat  "^  "^ 

the  demand 

and  refnsal  were  on  the  29th  ofNwewher^  the  day  after  Mi^ntlmM  Term,  parol  eiridence 

was  admitted  to  shew,  that  the  bill  was  in  fact  filed  on  the  «4th  of  December ,  so  as  to 

sustain  the  action. 


TRINITY  TkRM,   THIRB  GBO.  IV.  , 

2gth  of  November,  IB21,  the  day  after  Michaelmas  Terte,  a 
written  demand  to  deliver  up  the  deeds  was  served  on  the 
defendant,    and    upon  refusal  to   comply  therewith,   this 


WlLSOV 


action  was  brought,  the  plaintiff  filing  his  bill  generally,  as  stomb. 
of  Michaelmas  Term  ;  but  in  the  special  memorandum  at 
the  head  of  the  bill  it  stated,  that  it  was  filed  on  the  28th  of 
November^  the  last  day  of  the  Term.  To  obviate  the  ob- 
jection arising  from  the  fact,  that  the  demand  and  refusal 
were  on  a  day  subsequent  to  that  on  which  the  bill  appeared 
to  have  been  filed,  the  plaintiff  produced  parol  evidence  to 
shew  that  die  biU  was  actually  filed  on  the  24th  of  December, 
long  after  the  demand  and  refusal.  It  was  objected,  for  the 
defendant,  that  evidence  to  contradict  the  special  memoran- 
dum, and  shew  that  the  bill  was  filed  on  a  day  subsequent, 
was  inadmissible,  but  the  learned  Juc^e  received  the  evi- 
dence, and  the  plahitiff  had  a  verdict,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit. 

Abraham  now  moved  accordingly,  and  renewed  the  ob- 
jection, contending,  that  the  plaintiff  was  concluded  by 
what  appeared  upon  the  record,  and  it  was  incompetent  to 
him  to  produce  evidence  in  contradiction  thereto. .  The 
special  memorandum  stated  the  bill  to  have  been  filed  on 
the  28th  of  November,  the  demand  and  refusal  did  not  take 
place  until  the  29th,  and  therefore,  there  was  no  cause  of 
action  to  support  the  biU,  unless  the  plaintiff  could  be  per- 
mitted to  shew  that  the  bill  was  in  fact  filed  subsequently  to 
the  demand  and  refusal,  which  he  was  precluded  from  doing, 
but 

The  Court  were  clearly  of  opinion,  that  the  objection  was 
not  tenable ;  and  Holroyd,  J.  referred  to  Morris  v.  Pugh  (a), 
as  an  authority  directly  in  point,  where  a  similar  objection 
in  principle,  was  taken  and  over-ruled. 

Rule  refused. 

(c)  3  Borr.  1241.    S.C.1  Sir  W.  Bl.  31S.  320. 
YOt.  I.  .        K   K 


WeOkMag,  Powis  and  Another  v.  Smith. 

June  12. 

A.  and  B.  ASSUMPSIT  for  the  use  and  occupation  of  a  dw^lluig- 
nants  of  a  house,  &c.  Plea,  Non-assumpsit,  and  issue  joined,^  At 
Md  J^'lS^s?  *^  ^"**  ^«f°"^  Abbott,  C.  J.,  at  the  Middlaex,  Sittinjjs  after 

demised  the     l^t  MicJiaelmas  Term,  it  appeared  that  the  defendant  be- 

samejoinUy  ,         /.     ,  T"*^       ^  .         , 

to  c,  in  1810,  came  tenant  to  the  plaintitrs  of  the  premises  in  t^uestion^ 

riVp*id  wi  ^^  ^^^^^  ^^y  were  joint  owners,  in  the  year  181p.;  jhat  he 

""*  to  tiMir  ''^^^'■'y  P**'^  ^^^  ^^^  *"  ^°®  entire  sum  to  their  joint  «®ey|^, 

joint  agent  np  up  to  the  year  1818  j  that  at  Midsummer  in  that  jWj^^hjB 

which  year  he  received  from  one  of  the  plaintiffs  a  notice  to  Jja^^^i^  °^!?c^f7. 

lfce*from°^e  ^^  *^  "^"^  '°  ^"^"'^  ^^  '^^  ^»  •^^^  "5«"*  «^P9^}?f'|S?p!l. 
of  the  jout  that  in  consequence,  the  defendant  did,  from  that  tiniQ  UD  to. 
tenants  to  pay   ^,    .  ^  \.  ...  rninrrfli  ^f< 

the  moiety  of    Christmas  1819«  pay  his  rent  lo  equal  nioieties  tqJffjLe  sefpf^^ 

tllwTohlmor'  rate  agent  of  the  plaintiffs,  w|io  gave  him  sepantte  f^^^Rjij 

^^  ^i"*  *%   ''^^  ^®  same  on  account  of  each  of  the  plaintiffs.    Fr9in 

from  that  time  Christ meu,  1819y  to  Midsummer,  1821,  no  rent  had  been 

1819,  he  ac-'    paid,  and  that  arrear,  being  45/.,  was  sought  to  be  reco- 

cordlngly  paid  ygred  jq  i)^  action.  Under  these  circumstances  it  was  ob- 
hit  rent  in        ^  ••  'r 

eqnal  moieties  jected^  that  the  plaintiffs  ought  to  have  severed  and  brou|^it^ 

rate  agent  of   separate  actions,  and  that  this  j|oint  action  could  i^t  Ife  si^- 

wbo'^v^wi  ^"'®^-     ^^  ^^^^  opinion  was  the  I^rd  Cliief  Ji|stice^  i^^^^ 

separate  re-      |he  plaintiffs  were  accordingly  nonsuited. 

same  on  ae- 

^Held,  *in  a*      Gurney,  in  Hilary  Term,  obtaineii  a  rule  to  shew  pause 

joint  action  for  ^|jy  ^j^g  nonsuit  should  not  be  set  aside  and  a  neW|trul 
oseandoccn-  -^  .      .   »  -.if  ^*.'»   Tu*. 

pationfortwo  granted,  and 
years  Inbse- 
qaent  rent, 

tenantiTweref  Marryatt  now  shewed  cause  against  the  rule,  and  con- 
properly  join-  tended,  that  as  the  plaintiffs  had  originally  possessed  a 
standing  the  joint  interest  and  estate,  which  they  afterwards  thought 
the^rent^  ^  proper  to  sever  and  divide,  they  had  also  severed  their  leg|d 
rights  as  against  the  tenant.  The  notice  to  the  defendant 
to  pay  the  rent  separately  was  in  point  of  fact  a  separate 


rdieiiraUon  of  rent,  and  it  was  quite  clear,  that  rent  reserved        ig^. 
separately  could  only  be  recovered  by  separate,  actions. 


Gurney,  contrd.  This  action  is  veil  enough  brought  by 
both  the  plaintiffs  jointly,  and  if  one  action  be  sufficient  in 
law,  it  would  be  a  grievous  hardship  upon  the  tenant  to 
harass  him  with  two.  The  original  contract  between  the 
parties  was  on  the  part  of  the  plaintiffs  jointly,  and  the  pay« 
ments  and  receipts  during  a  period  of  eight  years  were  joint 
also.  At  the  expiration  of  that  period  the  plaintiffs,  indeed, 
4iid  sever  their  interest,  but  no  new  contract  was  made  with 
reference  to  the  tenant,  and,  therefore,  his  subsequent  obli* 
gation  still  referred  back  to  the  original  contract.  Tha 
plaintifis  here  are  in  the  character  of  tenants  in  common^ 
tiie  action  is  in  the  personalty  and  not  in  the  realty,  and  upon 
all  the  authori^  if  is  dear,  that  thw  rediedy  against  the 
defiMdant  is  by  a  joint  action.  He  cited  Co.  Liii.  (a),  Midg^ 
ky  y:  Lovelace  (6),  Martin  v,  Cronq^e  (c),  and  Harrieon  v* 
Barnby  (d). 

^(^nBOTT,  C.  J.-~I  take  it  to  be  quite  settle,  that  wher§ 
thert  is  a  joint  lease  by  tenants  in  common  reaenmig  a  joini; 
and  undivided  rent,  they  may  both  join  in  an  action  for  tfad 
rent,  and  the  same  principle  seems  also  togovem  where  the 
lease  is  joint,  and  the  rent  is  reserved  separately.  The  pr^ 
sent  is  a  case  of  the  latter  description.  It  was  clearly 
proved  at  the  trial,  that  the  original  letting  was  a  joint  one, 
and  that  in  the  course  of  the  tenancy  the  payment  of  rent 
was  severed,  but  perhaps  it  did  not  quite  satisfactorily  appear^ 
whether  any  new  contract  to  let  was  entered  into  after  the 
rent  was  so  severed.  1  think  it  likely  that  I  may  have  been  in 
some  degree  mistaken  as  to  this  point,  which  was  a  question 
of  fact  very  important  to  the  proper  decision  of  this  case ; 
and  thinking,  as  I  do,  that  in  the  absence  of  any  new  contract 

(«)  Sec.  315.  (c)  1  Ld«  Raym.  340. 

\h)  Ctrth.  M9.  (lO  5  T.  R.  f46. 


Powu 
Smith* 
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1833.        the  origbal  one  wa«  binding  upon  the  defendant,  notwiA- 

^^^^^^      standing  the  severance  of  the  rent,  I  am  of  opinion,  that 

«•  there  ought  to  be  a  new  trial. 

Smith.  ^ 

Baylbt,  J.  concuired,  and  said,  that  where  one  action 
was  sufficient,  it  woidd  be  a  manifirat  injui^  to  the  tenant 
that  he  should  be  put  to  the  expence  and  trouble  of  ap* 
pcaiing  to  two  separate  actions. 

HoLB'OTD,  J.--^The  result  of  the  law  upon  this  subject, 
after  kmgexperience  seems  to  be,  that  tenants  in  coounon 
may  maaitam  a  joint  action  for  rent,  upbn  a  joint  lease, 
whether  the  rent  be  reserved  jointly  or  separately.  For  all 
diat  appears  in  this  case,  there  was  no  new  contract  as  re* 
garbed  the  tenant,  liiere  was  in  short,  no  separate  lettiag,  and 
therefore,  the  old  contract  survived  although  the  rent  was 
severed.  It  is  said  by  Lord  Coke,  that  <'  if  two  tenants  in 
cbmmon  make  a  lease  to  another  for  term  of  yeara^  &c.  diey. 
shall  have  an  action  of  debt  against  the  lessee,  and  not  dii* 
vers  actions,  for  that  the  action  is  in  the  personalty  (a).'' 
Now,  the  action  for  use  and  occtipation  has  been  suhati- 
tttiled  m  lihe.  place  of  the  old  action  of  debt,  and,  therefore, 
I  think  this  easels  precisely  within  that  principle  of  law, 
which  viras  lecognised  also  by  Lord  Keayon,  in  die  case  of 
Hmnmou  v.  Barnijf,  already  mentioned. 

.   Bkst,  Jk  concurred. 

Rule  absolute. 
(«)  Co.  Utt.  see.  S16. 
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Wells  v.  GrESNHILU  Wtine$dajlt 

Jum  12* 


jtxSSUMPSIT  upon  several  promissory  notes  amounting  A  composition 

to  226/.  I9s.  6d.    At  the  trial  before  Jbbott,  C.  J.  at  the  t^^l^j^'^ 

Middlesex  adjourned  Sittings  after  last  Michaelmas  Term,  ^jf„"Sirt 

the  plaintiflTs   demand  having  been  proved,  the  defendant  for  tlie  benefit 

gave  m  evidence  a  composition  deed  executed  by  the  plain-  tors,  Kdtcd 

tiff,  bearing  ciate  13th  October^  1819}  made  between  the  de-  ^ebteXtobis 

fbndant  of  the  first  part ;  six  trustees,  (three  of  whom  were  to^'wrd  in  a 

described  as  creditors  of  the  defendant)  of  the  second  part;  for  rent,  to  the 

and  several  persons,  whose  names  and  seals  were  thereunto  certain  sam 

subscribed  and  affixed,  also  credit<MB  of  the  defendant,  of  ^esT^m?  to"' 

the  third  part.    The  deed  recited  various  proper^  belonging  S.  and  17.  bv 

name  as  jndC" 
to  me  defendant,  and  certain  incumbrances  to  which  it  was  ment  eredi- 

subject.     It  then  recited,  that  the  defendant  was  mdebted  to  0^400^ -^^ 

fV.  S.  Poyntz.  Esq,  in  the  sum  of  153/.  for  rent ;  to  the  ^«n  "^^^J^u 
^  ,  .  .  that  oncof  the 

Crown  m  the  sum  of  413/.  9s.  9d.  for  excise  duties;  and  trusts  was  to 

also  in  a  sum  of  400/.  to  Messrs.  Stoveld  and  Upperion,  as  cISc  dema^s', 

judgment  creditors.    It  then  recited  a  convey|ince  to  the  J|^^-?l(^*^ 

trustees  of  all  the   defendant's  property,  in   trust  16  pay  A^-   Then 
«      «  ,  ,  ,.         t  ■        ^     .         .      followed  a 

Mr.  roynti  the  rent  due  to  him,  the  excise  duties,  the  proviso  for 

interest  on  the  mortgages  and  other  incumbrances,  the  judg-  deed,*"^if  Mf 

ment  debt  of  400/.  to  Stoveld  and  Upperton,  and  interest  oftkeeredUvr 

for  the  same,  all  debts  under  10/.  in  full,  with  other  trusts  vjuue  re^pec' 

for  the  benefit  of  the  creditors  in  general ;  and  in  considera-  amount  to  lOOL 

tion  of  this  conveyance  and  assignment,  and  of  the  several  ^^^^cndU 

trusts.  Seethe   several  and  respective   creditors  who  had  !*T*j  !r*J**,  « 

executed  the  mdenture,  covenanted,  that  if  the  same  should  amoma  to  1501. 

not  become  void  by  virtue  of  the  proviso  thereafter  men-  MkMf^Mg 

tioned,  they  would  release  the  defendant  from  all  actions,  &c.  iJ^SutrMriWh 

in  three  etUen^ 
4ar  moMha  from  the  dote  thereof,  or  in  case  any  eonmission  of  bmkrupt  $haU  in  the  mean 


time  be  awarded^  ife"  &\  and  U.,  whose  judgmcDt  debt  was  to  be  paid  io  fall,  having 
rtffttsed  to  execute  the  deed  npon  request,  one  of  the  general  creditors,  who  had  exe* 
cuted,  brought  an  action  to  recover  tlie  amount  of  his  demand  againut  the  debtor : 


Held,  tliat  the  deed  was  a  bar  to  the  action,  and  that  the  execution  by  5.  and  U.  was 
not  necesstiy  to  give  it  validity. 
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18fi2i        Then  foUowed  the  proviso,  *'  dmt  if  any  of  the  creditor  or 
^^^      creditors  of  the  said  Joseph  Greenhill,  whose  respective 
*•  debt  or  debts  shall  amount  to  100/.  or  upwards,  or  any  two 

creditors  of  the  said  J.  G.,  whose  joint  debts  shall  amount 
to  )50/.  or  upwards*  shall  npt  duly  ezequte  the  said  inden- 
ture withm  the  space  of  three  calendar  months  from  the 
date  hereof,  or  in  case  any  commission  of  bankmpt  shall 
in  the  mean  time  be  awarded  against  the  said  J.  6^,  then 
tiie  said  indenture,  and  every  clause,  article,  matter,  and 
thing,  therein  contained,  &c.  shall  cease  and  determinei 
and  be  utterly  void  to  all  intents  and  purposes  whatsoever/' 
It  appeared  that  Messrs.  Stoveld  and  Upperton  had  refased 
to  execute  the  deed ;  and  on  that  ground  it  was  contended, 
on  the  part  of  the  plaintiff,  that  the  deed  was  void,  their 
execution  beii^  necessary  to  its  validity.  The  Lord  Chief 
Justice,  however,  was  of  opinion  that  the  deed  was  an 
answer  to  the  action ;  and  therefore  directed  the  plaintiff 
(o  be  nonsuited,  with  liberty  to  move  to  enter  a  verdict. 

Gumey,  in  Hilary  Term  last,  moved  accordingly,  and 
obtained  a  rule  nisi  for  setting  aside  the  nonauit,  and  enter- 
ing a  verdict  for  the  plaintiff  for  236/.  19f,  (kf.,  together 
with  interest* 

Marryatt  and  Courthope  now  shewed  cause  against  th^ 
rule,  and  contended,  that  the  composition  deed  in  queatiatt 
was  a  complete  bar  to  the  action,  reference  being  had  to  the 
scope  and  object  -of  the  deed,  to  which  the  plaintiff  him- 
^If  was  a  party.  The  word  ^  creditor'*  in  the  deed  must 
be  taken  in  a  limited  sense^  and  confined  only  to  such  cre- 
ditors as  were  to  derive  benefit  from  the  composition,  and 
could  not  be  construed  to  extend  to  such  as  were  to  be  paid 
in  fiill.  Of  this  latter  desoriptioa  were  die  crown,  the  de- 
fendant's landlord,  the  mor^^agees,  dl  creditors  under  10/,, 
and,  last  of  all,  the  judgment  creditors,  Messrs.  Stoipeld  and 
IJpperton,  who  were  all  to  be  paid  in  full  by  the  express 
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adpuhtions  of  the  instrument.    There  was  no  covenant  in        £892. 
the  deed  by  any  creditor  not  Co  sue  out  a  commission  of      ^^^ 
bankrupt,  and  therefore  the  deed  might  have  become  void  «. 

at  any  time  iwithm  three  months  by  the  act  of  any  creditor, 
whoise  debt  was  large  enough  to  support  a  commission. 
Unless  therefore  it  could  be  argued  that  the  crown^  tfae 
landlord,  er  the  creditors  under  \0l.,  ought  to  have  been 
parties  to  the  instrument,  it  could  not  be  contended  with 
success,  that  in  order  to  give  it  validity,  Messrs.  Siooeld  and 
VppeHon  ftbouU  have  executed  it.  Tlie  recital  of  the  par- 
ties to  the  deed  clearly  diews  it  never  to  hate  been  in  con- 
tetfiplation  that  Messrs.  SUroeld  and  VppeHon  were  to  be 
afifecled  by  its  provisions.  ' 

Gurney  and  CutwchhI,  contri|  relied  upon  the  express 
words  of  the  proviso  contained  in  the  deed,  namely,  that  if 
any  creditor  or  creditors,  whose  debt,  &c.  shall  not  duly 
execute,  &c.  the  deed  is  to  be  void.  Now  the  deed  shews 
that  Messrs.  Stovdd  and  Vpperton  were  creditors  for  400/. 
wid  upwards,  and  they  not  only  have  not  signed,  but  have 
alisokitely  refused  so  to  do.  Can  any  case  then  come  more 
okarly  within  the  terms  of  the  proviso  i  If  any  exception 
had  been  intended  with  respect  to  these  parties,  such  an 
exception  would  have  been  found  in  the  deed ;  but  none 
audi  was  intended ;  and  this  is  evidenced  by  the  fact,  that  it 
was  tendered  •  to  them  for  execution.  In  further  proof  of 
this  construction  is  the  fact,  that, Mr.  Poyntz,-  die  landlord, 
has  signed  the  deed ;  nor  can  any  good  reason  be  adduced 
why  other  similar  creditors  should  not  sign  it  also.  The 
only  security  that  the  trustees  could  have  in  the  transactions 
and  arrangements  which  they  took  upon  themselves,  was 
the  concurrence  of  all  the  creditors,  expressed  by  the  exe- 
cution of  the  deed.  They  have  shewn  by  their  tendering  it 
to  Messrs.  Stoveld  and  Upperton,  that  diey  expected  their 
concurrence ;  and  therefore,  looking  both  to  the  language 
of  the  instrument  itself,  and  to  the  intention  of  the  parties 
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imSb       td  iti  it  as  dear  that  the  noa^executiou  by  diese  penoM 
must  h«fe  the  effeet  of  rendering  the  deed  void* 


Wblu 

OnttMHlLU 


AnnoTT,  C.  J. — ^The  question  in  this  case,  in  the  fifst 
instance,  certainly  turns  upon  the  effect  of  the  proviso;  but 
in  order  the  more  correctly  to  comprehend  that  portion  of 
the  deed,  we  must  look  to  its  language  throughout  The 
words  indeed  are  general ;  the  only  doubt  is,  whether  they 
are  used  in  a  general  or  a  limited  sense ;  and  I  am  of  opi- 
nion that  they  are  used  in  a  limited  sense  only.  Then  we 
have  only  further  to  inquire  what  parties  are  included  within 
their  limitation,  or,  in  other  words,  to  which  of  the  cre- 
ditors the  proviso  applies ;  and  to  this  inquiry  the  recital  of 
the  deed  furnishes  us  at  once  with  an  answer.  We  find  by 
the  recital  that  Messrs.  Sioveld  and  Vfperton  are  to  be  paid 
their  judgment  debt  in  foil.  Now  if  they  had  signed  the 
deed,  the  effect  of  their  execution  would  have  been  to  n^ 
lease  that  very  debt  which  it  was  one  of  the  express  ob- 
jects of  the  instrument  diey  should  receive  in  full,  and  thus 
the  greatest  absurdity  would  result;  for  they  would  be 
making  the  deed  in  two  most  important  particulars  oontra- 
dictory,  and  inconsistent  with  itself.  This,  I  think,  is  the 
fair  and  proper  construction  of  the  deed ;  and  upon  these 
grounds  I  am  of  opinion  that  the  execution  o(  it  by  Messrs. 
Sicvtld  and  Uppetion  was  neither  intended  nor  necessaiy, 
and  that  the  deed  itself,  in  its  present  state,  is  a  good  answer 
to  this  action. 

Baylby,  J. — I  on  of  the  same  opinion.  It  seems  to 
me  to  be  clear  from  the  recital  of  the  deed,  that  the  word 
*'  creditors"  in  the  proviso  was  intended  to  be  used  in  a 
limited  s^se,  and  that  Messrs.  Stoveld  and  Upperlon  were 
not  designed  to  be  included  within  its  operation.  They 
were  to  be  paid  their  debt  in  fuU,  and,  in  default  of  that 
payment,  they  had  the  power  to  enter  up  their  judgment 
and  sathly  themselves ;  and  therefore  their  execution  of  mi 
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lastniineiit  which  must  act  as  a  rdeast  of  tfieir  debty  would       IMtt. 
haTe  been  an  act  of  the  giooeafe  incoDsistency  and'foUy.      wsCs^ 

I  am  therefore  of  opioion  that  this  deed  is  good  in  kw>  and  «• 

.  ObsxiuviUm 

that  the  rule  for  setting  aside  the  nonsuit  must  be  dis- 
charged. 

HoLROYOi  J.  and  Bxst^  J.  concuned. 

Ride  discharged. 

The  like  ju^ineot  was  given  in  a  case  of  Mitts  v.  Gretm' 
UU,  depending  upon  preciselj  die  sa«ie  question. 


Jones  v.  Bibo  and  Others.  Thinday, 

June  13. 

^  ASE  })y  th^  reversioner  of  a  dwelling-house  and  shop,  7^^^  *^"^*^' 
with  the  appurtenances,  situate  in  the  parish  of  St.  C/e*  ployed  fay 
niat^s  Danes,  in  the  county  of  Middlesex,,  against  .the  de-  era  of  Sewen 
fcndanU,  for  m^ing,  altering,  repairing,  digging,  cuttipg,  ^biic*icwer, 
and  enlaiging  certain  common  sewers,  running  near  to  the  perform  Uie 
premises  in  question,  and  also  near  Ave  other  houses  adjoin-  manner  as  to 
ing  tliereto,  in  so  negligent,  incautious,  unskilful,  improvi-  mi^toa*  ^' 
dei^t,  and  improper  a  manner,  that  by,  means  thereof  the  ^o^'^  hei? 
said  five  houses  were  undermined,   and  the  fouudatioos  that  they  are 
thereof  so  weakened,  that  they  gave  way  and  fell  down,  action,  though 
and  by  means  thereof  great  part  of  the  walls  of  the  pre-  JjTp^'JJ^'tlJ^be 
mises  in  Question  also  gave  way  and  fell  down,  and  the  P.^.'i*'^*^*'  ^"  * 

^  ,   ,  skilful  manner. 

reudue  so  much  injured,  as  to  be  rendered  unfit  and  dan-  The  notice  of 

gerous  for  use  and  habitation.    The  declaration  contained  ^  case  is  not 

to  be  con- 
•trued  with  (he  satne  strictness  as  is  rec^nlred  in  pleading,  provided  there  u  a  sufficient 
cause  of  action  shewn  upon  the  face  of  the  notice.  Notice  of  action  *'  that  defendants 
made,  altered,  repaired,  cut,  dug,  worlied,  and  enlarged  (the  sewer)  in  so  negligent, 
incautious, uaskUful,  improvident, aad  impitper  a manoer,  tliatpfaiintiff 's  premises  fell, 
and  were  greatly  damaged,  weai^ened,  and  destroyed,"  is  a  sumcient  notice  to  sustain 
the  action,  though  the  proof  is,  first,  that  defendants  had  not  propped  and  shored  up  the 
pjaintit)'*s  house  in  tlic  progress  of  the  wori^  \  and,  serond,  tliat  the  immediate  cause  of 
the  injury  was  the  falling  of  other  houses,  which  drew  the  plaintiff's  after  it. 
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several  couiitB  alleging  the  datnage  sustained  by  die  plain- 
tiff bi  different  ways.  Plea,  first,  the  general  issue.  Not 
GuMty;  and  dien  several  special  plelis;  justifying  the  acts 
complained  of  under  and  by  virtue  bf  a  conhmission  of 
sewers,  for  repairing  and  amending  the  common  sew&B  in 
the  parish  in  which  the  premises  in  question  were  rituate. 
Similiter  to  the  general,  issue,  and  a  replication  de  iii]tiria 
to  the  special  pleas,  and  issue  thereon.  At  the  trial  before 
Jbb<at,V.  J.  at  the  Middlesex  adjourned  Sittings  after  last 
Michaelmas  Term,  it  appeared  m  evidence  that  die  plaintiff 
was  the  owner  of  the  freehold  of  a  house,  shop,  and  pre- 
mises, situate  in  ClemenCs  Inn  Pauage^  leading  from  Chrt 
Market  into  Clemenfs  Inn,  which  were  occupied  by  a  tenant 
under  lease  from  a  former  landlord.  The  defendants  lArere 
bricklayers,  employed  under  the  Commissioners  of  Sewers 
to  repair  die  sewer  running  under  Clemenfs  Inn  Passage, 
which  sewer  lies  within  what  is  called  the  Westmhisier  Di- 
vision.  In  performing  the  work,  part  of  which  consisted 
in  altering  the  direction  of  the  sewer,  excavations  were  made 
so  near  to  the  houses  adjobing  that  of  the  plaintiff,  that 
the  foundations  of  the  former  gave  way,  and,  those  houses 
falling  down,  they  dn^ged  the  premises  of  the  plaintiff 
after  them,  and  thereby  the  injuiy  cOtoiplained  of  happened. 
The  substance  of  the  complaint  against  the  defendants  was, 
that  they  did  not  take  the  proper  steps  to  prop  and  abore 
up  the  boildings  in  die  progress  of  the  work,  so  as  to  sup- 
port the  foundation  of  the  adjcwubg  houses,  and  prevent 
the  injury  which  took  place.  A  great  body  of  evidence  was 
adduced  at  the  trial  as  to  the  necessity  of  such  precautions^ 
the  opinion  of  the  witnesses  for  the  plaintiff  being,  that  if 
the  foundations  had  been  shored  up,  the  injury  could  not 
have  happened ;  and  that  of  those  for  die  defendants,  that 
that  was  not  oecessary,  and  that  eveiy  thing  had  been  done 
on  their  part  to  perform  the  woik  skiifiilly,  and  to  prevent 
the  possibility  of  accidents  On  die  part  of  the  plaintiff; 
however,  it  was  distinctly  proved  that  the  defendants  and 
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their  workmen  had  had  notice  from  time  t6  time  of  the  dan-        10S2. 
gerous  state  of  the  biuldings,  and  were  warned  of  the  ne- 
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cessity  of  shoring  up  certain  chimnies  in  order  to  prevent  ^  v. 
the  mischief  which  happened.  It  was  objected  on  behalf 
of  the  defendants  at  the  trial,  6r8t,  tfiat  the  notice  of  action 
given  under  52  Geo.  3.  c.  4.  s.  9,  did  not  sufficiently  express 
the  cause  of  action  proved,  inasmuch  as  it  did  not  state 
that  the  injury  complained  of  arose  froin  the  defendants  not 
shoring  up  and  securing  the  house  of  the  plaintiff  and  the 
other  adjoining  premises ;  and,  second,  that  the  notice  of 
action  supposed  an  immediate  injury,  whereas  the  injuiy 
was  remote  and  consequential;  The  learned  Judge  saved 
both  points,  and  left  it  to  the  Jury  to  say,  independently 
of  these  objections,  whether  the  defendants  had  been  guilty 
of  any  negligence  in  the  conduct  of  the  work,  superinducing 
the  injury  of  which  the  plaintiff  complained.  The  Jury 
found  for  the  phiintifi^  damages  170/. 

Scarlett,  in  Hilary  Term,  obtained  a  nde  nisi  for  setting 
aside  the  verdict,  and  entering  a  nonsuit,  or  obtaining  a 
new  trial  on  the  ground^  suggested  at  nisi  prius. 

» 

Ccpletfy  B.  G.,  Gumey,  CMrwaod,  and  Comyrtf  now  shewed 
cause  against  the  rule.  The  oidy  legal  objections  wslM^  in 
this  case  apply  to  the  form  and  language  of  tlie  notice  of 
action;  first,  that  the  notice  did  not  sufficitotly  express 
the  cause  of  action  proved  by  the  evidciiBe^  and,  second, 
that  it  supposed  an  immediate  ingury, .  whereas  the  injury 
was  proved  to  have  been  coosequeniaal.  With  regard  to 
the  first,  it  may  be  premised,  that  long  before  the  notice 
of  action  was  given,  complaints  were  made  to  the  com- 
missioners of  the  conduct  of  their  workmen,  and  of  the 
danger  likely  to  result  &om  it,  and  they  were  called  upon, 
as  a  measure  of  proper  security,  to  shore  up  the  houses ; 
therefore  whether  the  norice  was  good  or  bad,  was  in  fact 
immaterial  to  them^  because  they  were  already  fully  apprised 
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188S.  ^'  ^'^  ^^  circumstaiices  that  constituted  die  {riaintiff 's  cause 
Ni^v^^i/  of  actioD^  But  reference  to  the  language  of  the  notice 
^^^  *  will  shew  that  it  was  perfectlj  sufficient  in  law.  The  words 
Bito.  ^^^  ^at  c<  thg  defendants,  &c^  did  make,  alter,  repair^  cut, 
dig,  work^  and  enlarge,  &c.  in  so  negligent,  incautious,  ub- 
skilfulf  improvident,  and  improper  a  mann^,  that.  Sec." 
Now  negligence,  is  the  cause  of  action ;  and  the  only  ques* 
tion  is  whether  negligence  is  or  is  not  imputed  in  the  no- 
tice ?  The  negligence  proved  at  the  trial  was  the  not  suf> 
ficiently  supporting  and  protecting  the  houses  whilst  the 
sewer  was  repairing.  Such  support  and  protection  were 
component  parts  of  the  defendants  duty  in  the  repairing  of 
the  sewer;  they  were  ordinary  and  proper  steps  in  the  prCH 
gress  of  the  work  itself;  and  if  so,  the  terms  of  the  notice 
lare  quite  sufficient  to  express  the  defendants  omission.  If 
the  plaintiff  had  contracted  personally  with  an  individual  to 
build  a  sewer  near  hb  house,  would  not  the  support  and 
protection  of  the  house  have  been  parts  of  the  duty  of  the 
builder  i  Unquestionably  they  would ;  sL  fortiori,  then,  where 
such  works  are  conducted  by  a  public  body,  without  the 
concurrence  of  the  neighbours,  it  is  the  duty  of  die  persons 
employed  to  protect  the  property  of  all  those  who  may  by 
possibility  be  mjured.  The  second  objection  is,  that  the 
notice  states  an  i$nmediaie,  whereas  die  witnesses  proved  a 
coruequentittl  damage.  The  words  are,  ^'  that  the  said  mes- 
suage, &c.  fell  and  were  gready  damaged,  weakened,  and 
destroyed."  It  is  said  thit  this  allegation  is  not  made  out, 
because  the  immediate  cause  of  the  plaintiff's  house  falling 
was,  that  another  house  fell,  and  drew  the  plaintiff's  after  it. 
But  these  words  are  quite  sufficient—- Hie  sewer,  and  the 
conduct  of  those  employed  upon  it,  was  the  tausa  cau9a9% 
What  occasioned  the  next  house  to  fall  but  the  sewer?  and 
if  in  the  fall,  so  occasioned,  an  injury  accrued  to  the  plain- 
tiff's premises,  that  is  such  an  injuiy  as  will  support  this 
form  of  action  and  this  noUce.  Some  observations  may  be 
added  with  regard  to  notices  of  this  sort  generally.    The 
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mam  object  of  a  notice  of  this  nature  is,  to  make  tke  de* 
fendant  so  far  acquainted  with  the  iqjuiy  which  the  plaintiff 
has  sustained,  as  will  enable  the  one  to  tender  to  the  other       "^vV 
adequate  amends;  and  if  the  language  of  the  notice  is  ""^' 

sufficient  to  attab  that  obgect,  it  is  good,  and  is  not  to  be 
scanned  with  all  the  nicety,  formality,  and  precisiom  of  spe- 
cial pleadifig.  This  is  the  rule  which  courts  of  law  have 
laid  down  in  considering  instruments  of  this  kind;  and  this 
Court  will  not  deviate  from  so  equitable  and  proper  a  mode 
of  construction.  Numberless  authorities  might  be  cited  to 
this  effect ;  but  it  is  unnecessary  to  bring  them  now  before 
the  Court  (a).  If  there  are  any  further  objections  to  the 
plaintiff's  recovering  in  this  action,  they  are  objections  upon 
the  merits  only.  Those  merits  have  been  fully  and  fairly 
stated  before  a  competent  Jury  in  a  very  long  and  elaborate 
investigation,  and  that  Jury  has  decided  in  favour  of  the 
plaintiff,  on  whose  side  the  weight  of  evidence  most  clearly 
preponderated.  Upon  every  view  of  this  case,  therefore, 
the  plaintiff  is  entitled  to  retain  tlie  verdict  which  has  been 
found  for  him,  and  this  rule  must  be  discharged. 

Scarlett,  Marryatt,  Littledale,  and  Andrews^  contrd.  The 
first  objection  to  the  notice  in  this  case  is  clearly  fetal.  It 
does  not  express  any  specific  act  of  negligence ;  it  only  inn 
putes  negligence  generally.  The  negligence  attempted  to 
be  proved,  and  which  was  the  alleged  cause  of  action,  was 
the  omission  to  shore  up  the  plaintiff's  house ;  but  not  one 
word  upon  that  subject  is  to  be  found  in  the  notice ;  and  it 
therefore  fails  even  to  express  any  cause  of  action,  which 
is  an  essential  and  indispensible  part  of  its  object.  Tlie 
negligence  imputed  by  die  notice  cannot  be  considered  as 
a  cause  of  action,  because  it  v^as  completely  disproved; 
for  it  was  declared  by  many  witnesses  that  the  defendants 

(a)  Vide  3  Bos.  &  Pal.  550.  f  Pri.  Rep.  126.  and  134.  5  Ibid.  168. 
4  Barn.  &  Aid.  626.  4  Taunt.  190.  l  Camp.  69.  4  T.  R.  794.  and 
1  Marsh.  4f  9. 
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18S2.        luid  «ct6d  throughout  with  all  possible  skill,  caudon^  and 
ability ;  and  the  result  therefore  is,  that  the  notice  does  not 
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V.  express,   and  the  plamtiff  does  not  prove  any  sufficient 

^""'**  cause  of  action.  With  regard  to  the  second  objection,  it 
is  argued,  that  evidence  of  consequential  damage  will  sup- 
port a  notice  which  states  an  immediate  damage;  but  sudh 
an  argument  leads  to  the  most  absurd  consequences,  ff  die 
present  line  be  removed,  where  is  the  new  one  to  be  laid? 
If  any  distance  be  allowed  to  the  cause  of  damage,  t6 
the  *^  causa  causam,"  as  it  is  termed,  where  is  the  line  to 
be  drawn  ?  If  an  interval  of  six  feet  will  not  make  die 
distinction/  why  should  an  interval  of  six  yards,  or  M  nit 
miles,  have  that  effect?  In  the  case  of  an  action  byiiit 
proprietor  of  a  ship,  run  down  by  another  at  sea,  where  it 
was  proved  that  the  defendant's  vessel  had  been  navigated 
with  all  possible  skill  and  caution,  would  a  notice  imputing 
the  injury  to  a  defect  in  the  rudder,  ensting  before  she  left 
herport^  be  a  good  notice?  Clearly  not;  and  yet  that  i^> 
'  not  a  stronger  case  than  the  present  one.  But  this  argU^ 
*  ment  may  be  answered  by  an  authority  expressly  in  point.*' 
Filtummons  v.  jMgli$(a).  There  the  declaration  idlegal' 
that  the  defendants  had  heaped  up*  a  mound  ^so  near  io''ii'* 
ditch,  that  the  ditch  was  obstructed,  and  overflowed  lb#'' 
plaintiff's  house ;  whereas  on  the  evidence  it  appeared  Aat 
the  mound  had  been  by  other  means  shifted  from  the  place 
where  the  defendants  had  placed  it,  and  that  by  that  cfmn|;e 
of  situation  the  injuty  occurred ;  and  the  Court  held  tMf 
variance  to  be  fatal.  Now  a  notice,  such  ^s  the  preseikt, ' 
ought  to  be  construed  as  strictly  as  a  declaration ;  ^d  upon 
this  ground  this  action  cannot  be  maintained.  But  there  b^' 
another  case  which  goes  yet  farther  to  set  this  question  at 
rest.  Sutton  v.  Clarke  (6),  where  it  was  held,  that  the  de- 
fendants having  acted  to  the  best  of  their  skill,  and  with  the 
best  advice,  were  not  answerable  for  the  damage  which  had 
accrued ;  and,  in  that  case,  all  the  former  authorities  upon 
(a)  5  Taunt.  554.  (6)  1  Mareb.  429. 
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this  8ul)jectwere  fully  considered  and-  discusse^.  .  Itaefd 
onl;  be  tdded,  that  upon  the  general  pr^ciples  alluded  ta 
on  the  other  side  (supposing  them  to  be  inaiptaiiiable)^.  tl^ja 
notice  is  bad.  because  it  does  not  state  the  injury  in .  tem^ 
at  all  cle^r  or  intelligible^  or  such  as  would  enable  th^ 
defendants  to  tender  the  plaintiff  amends,  VpoA  them?, 
grounds  it  is  quite  clear  that  this  action  cannot  be^maiiv* 
tained.  and  that  the  rule  for  a  u«w  trial  must  be  made 
absolute. 

Abbott,  C^  J«-*-t  am  of  opinion  that  we  ought  not  to 
grant  any  new  trial  in  this  case.  I  am  not  awaice  of  any 
authority  by  which  it  has  been  held,  that  a  notice  framed 
under  ))ms  act  of  pariiament,  m^uat  be  construed  yith  all  tbo 
nicety  and  strictness  which  are  applied  to  a  dedaration ; 
nor  dp. I. think  that  upon  perusing  the  statutes,  aucb  a  rule 
will  be  foi^nd  at  all  consistent  either  with  the  letler  or  the 
spirit  pf  them.  It  seems  to  me  to  be  qnite  «])fBcient  if  the 
notice  affords  plain  and  substantial  information  of  the  cauae 
of  action ;  and  that  it  is  not  necessary  to  describe  in  spe* 
cific  words  precisely  how  the  injuiy  took  place.  In  thia 
view  I  think  the  present  notioe  suflScient.  It  alleges  tho 
injury  to  have  occurred  through  the  negligence  of  tbe.de* 
fepdants  in  building  the  sewer;  it  is  in  evidence  that  it  did 
so  opcpr ;  and  the  all<^tion  therefore  is  madis  out.  Neither 
do  I  think  it  mat^ial  to  state  preciaely  wfere  the  .original 
<^use  of  th^  iiyury  arose;  whet^r  that  was  a  little  lyiore: 
or  iesa  remote  from  the  plamtiff's  house,  is  not  the  question, 
in  the  cause.  Then  a^  to.  the  merits  of  this  ci|ae^.  they  sta^d 
up9n  a  yery  clear  footii^.  It  was  left  to  the  Jury  to  say^ 
whether  there  had  been  any  want  of  proper  care  on  th^ 
part  of  the  defendants,  particularly  in  reference  to*  9horing 
up  the  stack  of  chironies.  I  told  them,  that  in  point  of  law 
I  thought  the  defendants  were  bound  to  shore  up  the  cbim-* 
nies,  if  by  so  doing  they  could  contribute  to  the  aecurity  of 
the  plaintiff's  house ;  and  they  found,  that  in  omitting  thia 
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precaution  diey  had  been  guilty  of  negligence.  I  am  still 
of  opinion  that  in  law  the  defendants  were  bound  to  take 
every  precaution  which  could  tend  to  the  safety  of  the 
plaintiff ^8  premises;  and  therefore  I  think  that  the  Jury 
have  come  to  the  proper  conclusion,  both  as  to  law  and  to 
fact^  and  that  their  verdict  in  this  case  ought  not  to  be 
disturbed. 

Bay  LET,  J. — It  seems  to  me  that  the  notice  in  this  case 
was  sufficient  in  both  particulars ;  that  the  case  was  pro- 
perly left  to  the  Jury,  both  as  r^ards  the  law  and  the  facts; 
and  that  they  have  come  to  a  right  and  just  conclusion.  I 
see  no  grounds  for  holding  that  notices,  such  as  the  present, 
are  to  be  construed  as  strictly  as  forms  of  pleading ;  nor 
do  I  imagine  that  such  an. intention  existed  in  the  minds  of 
the  l^islature  when  these  statutes  were  framed.  It  is  quite 
evident  to  me,  upon  the  facts  of  this  case,  that  all  tlie 
proper  and  necessary  precautions  attendant  upon  such  a 
work  were  not  adopted  by  the  defendants ;  and  that  they 
were  negligent  in  two  particulars,  first^  in  not  properly 
securing  the  premises  diemselves;  and,  secondly,  in  not 
giving  proper  notice  to  the  inhabitants  to  co-operate  wi^h 
them  in  so  doing.  It  is  said  that  witnesses  were  called  for 
the  defence,  who  stated,  that  in  their  judgment  die  defend- 
ants had  exercised  adequate  care  and  skill  in  their  proceed: 
ings  ;  but  that,  even  if  the  Jury  had  been  of  the  same  opi- 
nion, is  not-enough;  in  such  a  case  they  were  bound  in 
point  of  law  not  only  to  exercise  all  their  own  skill  and 
caution,  but  to  take  advantage  also  of  the  judgment  of 
others ;  and  therefore  they  ought  to  have  attended  to  the 
suggestions  of  those  vi'ho  recommended  the  precaution  of 
shoring  up  the  chimnies;  a  precaution  which  they  thought 
proper  to  omit. 

Best,  J.  (a) — I  aui  of  the  same  opinion.    The  objec- 
(a)  HoUinfdf  J.  was  absent  at  Chambers. 
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tions  to  the  notice  appear  to  me  to  be  destitute  of  founda-        1822. 

tion.    There  b  no  pretence  for  sajing  that  notices  of  this      ^j^^^ 

nature  are  to  be  scanned  with  special  pleading  nicety ;  the  *• 

very  object  of  the  statutes  would  be  defeated  by  such  an 

exposition  of  them.    Two  cases  have  been  cited  on  the  part 

of  the  defendants  to-day ;  but^  upon  examination,  it  will  be 

found  that  neither  of  them  applies  to  the  present  case.    In 

the  first  there  was  an  actual  and  important  variance  between 

the  allegation  in  the  declaration  and  the  facts  proved  in  evi« 

dence;  and,  in  the  second,  no  negligence  was  proved;  and 

the  judgment  of  the  Court  proceeded  directly  upon  that  , 

ground.     With  reference  to  the  merits  of  this  case,  I  think 

die  Jury  were  compelled  to  find  the  verdict  which  they  have 

fband,  and  that,  upon  a  fair  balance  of  evidence,  they  could 

come  to  no  other  conclusion.    It  is  quite  evident  that  the 

plaintiff  has  sustained  an  injury  by  means  of  the  sewer,  and 

the  conduct  of  the  defendants  in  repairing  it,  which  con-  * 

doct  the  Jury  have  found  to  be  negligent  and  improper;  it 

ia  but  just  then  that  he  should  receive  a  remuneration  for 

Ilia  loss,,  and  from  whom  is  he  to  receive  it,  if  not  from  die 

defendants  ?  It  is  not  disputed  that  the  precaution  of  shoring 

np  would  have  been  a  proper  precaution ;  then  why  was  it 

not  adopted  i    The  only  reason  given  is,  that  the  defendants 

diought  they  were  not  bound  to  adopt  it.    In  that  idea  they 

were  mistaken.    In  point  of  law  they  were  bound  to  adopt 

every  possible  precaution,  which  they  have  not  done ;  and 

therefore  they  must  be  responsible  for  the  consequences. 

Rule  discharged. 
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TMidaSf  KooYSTRA  V.  LucAs  and  Others. 

After  verdict    Cy'ASE    for   obstructing  a    right   of  way  leading   from 
ttectueforthe  certain  premises  belonging  to  the  plaintiff,  over  a  certain 
a  ri^hroT  *^  ^^^  ^^  premises  called  Spoti^s  Dairy,  through  a  certain 
way,  leading    passage  or  gateway  mto  Oxford  Street.    The  last-mentioned 
streeuhrough   premises  were  in  the  occupation  of  the  defendant,  as  tenant 
premUe"  toa  *^  ®"®  "^^^^   Heator ;  the  premises  of   the   plaintiff  had 
di^V^'^bij     fofmerly  been   part  of  Spong's   Dairy ^    but  granted  sc- 
tiff'B  house,      parately  to  the  plaintiff.    ITie  declaration  seated  a  demise 
f"iS"ng  part    froni  John  Heator  and  the  Duke  of  Portland  to  the  plain- 
dcmiLSTto''"'  tiff  of  the  premises  in  question,  forming  part  of  other  de- 
defendant:—    mised  premises,  "  together  with  all  courts,  yards^  gardens, 
grant  of  "aU    areas,  vaults,  cellars,  sollars,  walls,  ways,  passages,  lights, 
or' cnjoved**^  easements,  &c.  whatsoever,    to  the  said  demised  premises 
vrith"  plain-     belonging,  or  in  any  wise  appertaining,   or  therewith,  or 
is  good,  though  With  any  part  thereof,  used  or  et{)oyed/     It  then  averred  a 
press  gmu  of*  "8**^  ^^  ^*^y  ^^^  ^^  '^^"*  *"  9"^»  being  a  gateway  leading 
^^  tio^  ^      ^^  Ojr/ar£/  Street  under  the  house  and  premises  occupied 
by  the  defendants,   from  the  plaintiff's  premises    so   de- 
mised to  him;  and  alleged   that  the   defendants  had   ob- 
structed the  plaintiff's  right  of  way  by  depositing,  on  certain 
parts  thereof,   large  quantities  of  timber,  &c.    The  de- 
fendants pleaded.  Not  Guilty,  and  issue  thereon*  ^At  the 
trial   before  Abbott,  C.  J.,   at  the   Middlesex  adjourned 
Sittings  after  last  Easter  Term,  the  Jur}*,  upon  the  evi- 
dence adduced^   found  by  their  verdict  that  there  was  a 
right  of  way  existing  in  the  plaintiff  over  the  locus  in  quo. 

Gurney  now  moved  for  a  rule  to  shew  cause  why  the 
judgment  should  not  be  arrested,  or  why  there  should  not 
be  a  new  trial,  and  made  two  points ;  iirst,  that  ik/t  right 
of  way  claimed  by  the  plaintiff  mast  appear  by  ifaa  ^^iedan^ 
tion  to  bate  been  m^ter  of  expMn  grant  under  the  demise 
of  the  premises  in  respect  of  which  he  claimed  it ;  and. 
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aecond*  that  such  a  right  of  way  could  not  be  covered  by        1823, 
ademise"  of  alLwajs  belonging  to  or  in  any  wise  apper-     ^JJ^J^^^i^ 
taining  to^  or  used  or  enjoyed  with«"  the  prembes.    These  •- 

latter  words  wene  merely  words  of  description,  referrable  to 
the  principal  premises  which  were  the  subject  of  the  de- 
mbe,  and  could  not  be  construed  as  words  of  conveyance  or 
grant.  The  premises  of  the  plaintiff  were  only  parcel  of 
the  premises  called  Spong*s  Dairy,  and  before  the  demise  to 
tlie  plaintiff,  formed  part  of  it.  The  words  of  description, 
under  which  the  plaintiff  claimed  the  right  of  way,  could 
at  all  events  extend  only  to  such  ways  as  were  in  existence 
at  the  time  of  the  5iembe,  and  there  was  then  no  way  corr 
respondent  to  that  claimed,  as  the  whole  of  Spotigs  Dairy 
was  then  demised  to  a  tenant,  and  he  could  not  be. 
said  to  have  a  right  of  way  over  his  own  ground.  These 
words  therefore  would  be  inoperative  to  create  a  new 
right  of  vway,  and  as  to  the  existence  of  any  such  right 
before  the  demise,  that  was  negatived  by  the  evidence. 
Had  it  been  intended  to  grant  the  right  of  way  now  claim- 
ed, such  intention  would  have  been  expressed  in  the 
demise ;  but  no  such  grant  could  be  found  in  the  lease ;  and 
tlierefore  in  the  absence  of  express  words,  the  Court  could 
not  extend  the  mere,  general  words  of  description,  **  all 
ways,  &c."  so  las  to  cover  a  right  of  way  over  the  premises 
of  the  defendants. 

'  Per  Curiam. — No  issue  seems  to  have  been  taken  iq 
this  case  as  to  whether  this  way  had  been  used  before  the 
time  of  the  demise  to  the  plaintiff. '  The  case  went  upon 
the  effect  to  be  given  to  the  words  of  the  lease,  and  we  are 
DOW  bound  to  confine  our  attention  to  those  words  under 
which  the  plaintiff  claims  a  right  of  way,  and  see  whether 
they  are  sufficient  to  convey  the  right  set  up.  Tiiere.is  no 
doubt  about  the  law  of  this  case,  which  depends  entirely 
upon  the  words  of  the  lease,  and  not  upon  what  may  have 
been  in  die  contemplation  of  the  parties  at  the   time  it 

L  L  2 
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1822.  was  executed.  It  itf  impossible  to  give  effect  to  all  die 
KooYtTRA  ^<>"J»  of  this  grant,  unless  the  rights  of  way  therem  meii- 
iMCAM.  tioned  are  to  be  regarded  as  righto  of  way  properly  so 
called.  Stopping  short  with  the  words  "  all  rights  of  way 
diereto  beloi^g/'  would  not  give  effect  to  the  words  of 
the  grant;  but  the  lease  does  not  stop  there;  for  it  intro* 
duqes  words  vriiich  are  abundantly  sufficient  to  give  all 
rights  of  way  that  are  necessary  for  the  purpose  of  the  en- 
joyment of  the  locus  in  quo ;  for  tfie  words  are,  "  togedier 
with  all  ways,  &c.  whatsoever,  to  the  sud  demised  premiaes 
belonging,  or  in  any  wise  appertaining,  or  therewith^  or 
with  any  part  diereof,  used  or  evffoyed."  If  the  lessor  had 
intended  not  to  grant  this  way,  the  words  would  faaive  been 
more  restricted.  Some  years  since  a  case  occuned  beibie 
Heaihf  J.  in  which  the  words  of  the  grant  werOy  righto 
of  way  ''  thereto  belonging,  or  in  any  wise  appertaining.'' 
Tlie  righto  of  way  over  the  property  there  in  question  had 
been  extinguished  under  an  indosure  act,  and  the  learned 
Judge  adverting  to  the  case  of  Winford  v.  fVoottasian  (a), 
took  the  distinction  as  to  the  words  ''  therewidi  used.''  If 
the  right  of  way  here  had  been  used  by  the  peftoo  who 
enjoyed  the  whole  property,  it  would  be  suflicient  to  give 
the  right  of  way  to  his  lessee  of  part,  if  he  used  the  words 
"  all  i^to  of  way  used  therewitfai'*  and  as  such  words  are 
found  in  this  grant,  they  appear  to  us  to  be  sufficient  to 
support  this  case. 

Rule  refused, 
(c)  3  Lev.  966. 


JJjjfj^J  Newby  V.  Mason. 

TheCoartwtti  xLDAM  moved  for  a  rule  to  diew  cause  why  it  diottld 
Stotef  to%.  ^^  ^  referred  to  the  Master  to  strike  out  certain  super- 

tenaine  wbs-    flnoas  coonto  in  die  plaintiff's  declaration.    It  was  an  action 

ther  f  npsnhi- 

ooi  cotints  ia 

a  declaratioa  ate  latrodacsd  vexatiooily. 


MA0OB. 
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for  alleged  bribery  at  the  Camelfard  election ;  the  declara*       la22« 
tion  contained  two  hundred  and  ten  counts.     One  set      ^Jl^IJ^ 
charged  the  defendant  with  procuring  the  corruption  of,  and      ^  «^ 
the  other  with  corrupting  persons  to  vote  at  the  election. 
He  insisted,  therefore,  that  as  the  evidence  which  would 
support  one  set  of  counts  would  support  the  other,  the 
declaration  contained  superfluity,  which  was  fit  matter  for 
reference  to  the  Master. 

Batlbt,  J.,  at  die  time  the  motion  was  made,  said^^ 
Hiat  procuring  die  corruption,  and  corrupting,  might  be 
different  offences;  for  instance,  giving  a  man  money  to  vote 
a  particular  way  might  be  one  offence,  and  giving  him  mo* 
ney  not  to  vote  at  all  might  be  another,  so  that  different 
sets  of  counts  in  the  decbiration  might  require  different 
evidence. 

The  Couri,  however,  granted  a  rule  nisi;  and 

Merewethernom  shewed  cause  agunst  the  ruk^  and  in* 
listed  that  unless  the  counts  alleged  to  be  superfluous  were 
mtrodueed  vexatiously,  the  Court  ought  not  to  interfere ; 
nod  whether  there  was  vexation  of  not  was  a  question  pn>» 
per  for  the  Court  only  to  decide,  and  ought  not  to  be  re- 
ferred to  the  Master.  For  tins  he  cited  Wilkim  v.  Perry  (a). 

Sedper  Curiam* — This  b  a  proper  case  to  go  to  the 
Master,  who  will  decide  whether  the  plaintiff  has  introduced 
the  superfluous  counts  vexatiously  or  not. 

Rule  absolute. 
(«)  Cas.  temp.  Hardw.  if9.    Vide  9  Doag.  664,  ct  notis. 
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fTumday^        The  KiNo  V.  The  London  Assubance  Company. 

Maodainiiii       JrULLER  moved  for  a  rule  to  shew  cause- vrhy  a'lnan- 
does  not  lie  to  .  - 

an  Insurance    damus  should  not  issue  to  the  Directors  of  The  London 

transfer  shares  -^^^rance  Company,  commanding  them  to  permit  a  transfer 
name^of  *"  ^^  ^  "^  ™*^®  *^  ^^  assignees  of  a  bankrupt,  of  certab  shares 
bankrupt,  into  standing  in  their  books  in  the  name  of  the  bankrupt,  on  an 
bit  asttgneea.    affidavit,  suggesting  that  The  London  Auuranet  Company 
.  was  created   by  Charter,  and  that  the  shares  in  question 
(eighty  in  number)  were  standing  in  the  name  of  the  bank« 
•  nipt  at  the  time  of  his  bankruptcy,  and  also  disclosing  that 
.some  other  persons  claimed  to  be  beneficially  mterested 
in  the  said  shares  contrary  to  the  Charter;  and,  being  called 
upon  to  cite  some  authority  for  such  an  application,  he  re- 
ferred to  the  case  of  The  Amicable  Assurance  Company  (a), 
where  the  Court  granted  a  mandamus  to  that  Society  to 
^wear  in  a  Director. 

Sed  per  Ctinain.— This  is  not  a  case  in  which  the  Cooit 
will  interfere  by  mandamus.  There  may,  periiaps,  be  found 
in  the  books  several  exceptions  to  the  coiitrai^ ;  but  diis 
prerogative  writ  is  confined,  in  principle,  to  cases  where 
Ae  matter  is  of  public  and  general  importance*  Here  we 
are  called  upon  to  enforce  a  mere  private  right,  which  ii*e 
cannot  do,  more  especially  as  .the  party  may  have  imother 
remedy,  either  by  action  at  law  or  suit  in  equity.  In 
the  case  of  The  King  v.  The  Governor  and  Con^pany  ^' 
the  Bank  of  England  (A),  the  Court  refused  to  grant  a 
mandamus  upon  that  ground,  and  that  was  a  much  stronger 
case  than  this.  If  we  were  to  interfe^  ^n  |his  case,  we 
might  be  called  upon  to  interpose  in  like  manner  in  the  con- 
cerns of  all  the  Canal  Companies  in  the  country,  which 
cannot  be. 

Rule  refused. 

(«)  1  Slra.  61W.  (*)  5  Barn.  *:  Aid.  6?0. 
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Lethbbidoe  v.  Lvxmore.  Gent.,  one.  &c.  lUrHfcry, 

V#N  motion  to  refer  it  to  the  Master  to  tax  the  defendant's  Feet  chari^d 
bills  of  costs,  it  appeared  that  the  defendant  had  delivered  for  holding  a 
to  the  plaintiff  three  several  bills,  one  for  business  done  as  2d  of^Bwir* 
an  attorney,  another  as  agent,  and  a  third  for  fees  due  to  him  J|2{;*'JJ,jf  * 
as  steward  of  a  manor,  for  admittances  and  holding  courts  manner  at 
baron  ;  and  the  question  was,  whether  the  taxable  items  in  basimwu  dona 
the  defendant's  bill,  as  an  attorney,  would  draw  after  them  ^^^^^  "* 
the  fees  due  to  him  as  steward  of  the  manor,  so  as  to  subject 
all  the  bills  to  taxation. 

Pattison  siiewed  cause  against  the  rule,  and  contended, 
that  the  taxable  items  in  the  defendant's  bills  would  only 
draw  after  them  such  business  as  was  done  by  him  in  his 
capacity  of  attorney,  and  necessarily  connected  with  his 
profession.  Now,  the  steward  of  a  manor  need  net 
necessarily  be  an  attorney,  and  the  fees  in  this  case  were  not 
charged  by  the  defendant  in  his  professional  character,  but 
must  be  considered  as  fees  charged  by  the  lord  for  work  and 
labour  done  by  the  steward  for  the  lord.  To  render  these 
fees  taxable,  it  must  be  shewn  that  they  are  charged  by  the 
defendant  in  his  professional  character.  It  was  quite  clear, 
that  if  the  defendant  was  not  an  attorney,  these  fees  would 
not  be  taxable,  and  the  question  was^  whether  from  the 
circumstance  of  his  being  an  attorney,  the  professional  bu* 
mness  which  he  had  done  for  the  plaintiff,  would  subject 
the  remainder  of  his  bill  to  taxation.  Any  person  appointed 
by  the  lord  might  hold  a  court  b4ron ;  and  though  the  office 
of  steward  was  iisuaHy^Ued  1>y  a  professional  man,  yet  that 
circumstance  was  not  of  itself  sufficient  to  justify  the  present 
application.  He  referred  to  Hill  v.  Hiunphreys  (a),  fVinier 
y.  Paine  (6),  and  Mowbray  v.  Fleming  (c). 

t«)  t  Bos.  &  P.  343.  (*)  6  T.  R.  645.  (c)  lli:a»t,  «85. 
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182Sf  Coleridge,  contA,  was  stopt,  and 


Lbthbridob 

I^xMORS  ^**  ^^'^  ""^'  *^  Aoiigbt  the  office  of  flteWard  wis  to 
much  connected  with  the  defendant's  professional  character 
that  fees  charged  in  his  capaci^  of  steward  ought  to  be 
taied  by  the  Master. 

Rule  absolute. 


June  IS.  Talmash,  Bart.,  qui  tarn  v.  Gakdinsb. 

The  plaintiff^  X  HIS  was  an  action  of  debt  on  the  2  Geo.  2.c.  24,  for 

lbr?ribery°on  bribeiy,  alleged  to  have  been  committed  in  March,  1820. 

^^fG^'^*  A' writ  was  served  on  the  defendant  ia  Eiuter  vacatioUi 

c.t4,i9boDnd  -     ^      »     n^          . 

by  the  iith  1821,  returnable  on  the  first  return  m  Trtntty  Term^  m  the 

ceed  withoiu  s^^°^^  y^^*    ^o  further  proceedings  were  taken  until  the 

buTnntif'ie  ^^^  ^^  "^^"^^  ^^^^»  ^^^^^  *  declaration  was  delivered  to  the 

defendant  ap-  defendant,  with  notice  to  appear  and  plead  as  of  this  Teriii^ 

peantothe  ,    .                 .    ,      ^  ^                         ,        ^        ,        i.        .     «• 

writ,  the  qoes-  bemg  a  period  of  fourteen  montlis  after  the  alleged  offence 

wiifalneM  of  ^^^  committed,  and  nearly  twelve  months  from  the  time  of 

*ot  arf*^  ^*^  suing  out  the  writ ;  and  on  motion  to  stay  the  proceedings 

Therefore,    ^  in  the  action;  the  question  was,  whether  the  case  came 

sned  ont  was  within  the  11th  section  of  the  statute,  which  provides  ''  that 

the^firat^retarn  ^^  Person  shall  be  made  liable  to  any  incapacity,  disability, 

in  iVtatfy,  forfeiture,  or  penalty  by  that  act  imposed,  unless  prosecution 

J  oxi  •  and  tne 

plaintiff  did  be  commenced  within  two  years  after  such  mcapacity,  &c.^ 

declare^^  the  ^^»  '^^  ^^^^  ^^  ^  prosecution,  the  same  be  carried  on  without, 

18«S,  and  no  -^             -^ 
appearance 

tered  for  the  Gaselee  now  shewed  for  cause  against  the  rule,  that  in* 

Held^at'tibe  ^°^"^  ^  ^^  defendant  had  not  entered  an  appearance  to 

proceedings  the  writ,  this  application  could  not  be  supported^  and  was 

stayed  under  at  all  events  too  early.     The  words  of  the  1 1th  section  of 

tion^of  the  *  ^^^  Statute  were  *<  wilful  delay,**  which  must  mean  perverse 
itatote* 
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ddaj,  and  therefore^  unleM  it  could  be  shewn  that  the       IMt. 
plaintiff  was  in  fkult  in  this  respect,  this  motion  was  nn«     taumui 
fimnded.    Had  the  defendant  appeared  and  urged  the  phun-  •• 

tiff  on  to  proceed,  and  the  plaintiff,  instead  of  proceeding, 
bad  wantonly  and  wilfully  delayed,  then  the  question  would 
have  been  ripe  for  the  consideration  of  the  Court.  Tliis 
case  fell  far  short  of  Peirie  v.  White  (a),  because  there  the 
plaintiff  did  not  proceed  to  trial  until  six  years  after  issue 
joined;  and  the  Court  said,  that  if  no  sufficient  reason  could 
be  assigned,  they  would  consider  the  dehiy  to  be  wilful. 
Here  there  was  a  sufBcient  reason. 

Jkam,  contri,  contended,  according  to  the  authority  of 
Smith  V.  Painter  (b),  that  the  plaintiff  might  have  filed 
common  bail,  according  to  the  statute,  in  the  Term  of  which 
the  writ  was  returnable,  or  might  have  delivered  a  declara- 
tion against  the  defendant  conditionally  before  the  time  for 
his  appearing  was  out,  and  consequently  by  the  plaintiff's 
omission,  in  these  respects,  two  opportunities  of  trying 
the  cause  had  been  lost ;  this  he  submitted  was  such  a  delay 
on  the  part  of  the  plaintiff  as  would  bring  the  case  within 
the  words  of  the  statute,  and  that  the  circumstance  of  the 
defendant  himself  not  appearing  was  no  sufficient  reason  for 
the  delay.  Considering  the  hardship  of  the  case,  and  the 
policy  of  the  act,  the  Court  would  be  favorable  to  such  an 
appiicadon  as  this,  where  the  plaintiff  had  evidently  tain  by 
longer  than  was  justifiable.  He  relied  upon  Petrie  v. 
fVhite,  and  the  language  of  Mr.  Justice  Grose,  as  to  the 
policy  of  the  act,  and  the  construction  which  ought  to  be 
put  upon  the  words ''  wilful  delay .'^  Submitting  that  the 
delay  in  this  case  had  not  been  satisfactorily  accounted  for, 
the  Court  would  make  this  rule  absolute. 

Abbott,  C.J.-rIf  the  defendant  had  appeared  to  the 
writ,  and  after  having  done  his  duty  in  this  respect  had 

(«)3T.R.5.  (6)«T.R.T19. 
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laSd.        urged  Che  plaintiff  ob  to  trial  without  effect,  I  should  hav  e 
TALMA8B     '^^^  disposed  to  accede  to  this  motion ;  but  referring  to  the 
«•  policy  of  the  statute,  and  bearings  in  mind  that  the  de- 

fendant has  not  -done  all  which  be  might  have  done,  I  think 
we  ought  not  to  make  this  rule  absolute.  For  any  thing 
that  appears  the  plaintiff  has  been  delayed  by  the  ^tssion 
of  the  defendant  to  plead. 

Bay  LEY,  J. — ^Tbe  plaintiff  was  not  bound  to  declare 
until  the  defendant  was  properly  before  the  Court.  The 
defendant  does  not  appear  at  all ;  and  it  is  from  the  time  of 
appearance  that  the  calculation  is  to  be  made  in  construii^ 
the  meaning  of  the  words  **  wilful  delay/'  which  are  found 
in  the  statute.  I  cannot  say  that  the.  plaintiff  has  been 
guilty  of  wilful  delay. 

The  rest  of  the  Court  concurred ;.  but  it  was  made  a 
condition  of  discharging  the  rule  that  the  plaintiff  should 
peremptorily  proceed  to  trial  at  the  next  assizes. 

Rule  discharged. 


^'ll  Doe  r.  Roe. 

JndgmeDt  XM.RMSTRO'NG  moved  for  judgment  agunst  the  casod 
the  cMiial  ejector,  on  an  affidavit  of  service  of  the  declaration  in 
tie^s^i^ic^^^     ejectment,  upon  the  wife  of,  the  tenant  in  possession,  who 

upon  Uie  wife    stated  at  the  time  of  the  service  that  her  husband  was  gone 

of  the  tenant  .  . 

in  possession,    abroad  to  America,  to  settle,  and  did  not  intend  to  return. 

tbe^ingdoro,     Under  such  circumstances,  a  doubt  had  beto  entertained  at 

trd7**'f*"      ^^  office,  whether  judgment  couk)  be  entered;  and  there- 

reign  coantiy.  fore  it  became  necessary  to  mention  the  case  to  the  Court; 

and 

Ho LKo YD,  J.  said — It  appeared  to  him  that  the  judg- 
ment might  be  entered  up,  and  granted  a  rule  for  that  pur- 
pose accordingly. 


TftiXITY   TX&M,   THIRD  GSO.  IT.  £16 

18». 


Carter  and  Another  t,  Toussaint.  X^Ti 


ilSSUMPSIT  for  the    price  of  a  horse   sold  and  de-  Plaintiff  sold 

livered    by  the  plaintiff   to    the    defendant*     Plea,   non-  fendant  at  the 

assumpsit     i\t  the  trial  before  AlAott,  C.J.  at  the  Midr  ^Jpt^o^J^. 

dlesex  adjourned  Sittings  after  last  Hilary  Term,  it  appeared  J"*"*""**}® 

in  evidence,  that  on  the  5th  oi  June,   1821,  the  defendant  fired  and  re- 

came  to  the  stables  of  the  plaintiffs,  who  are  farriers,  to  Sffi"poaSe*^' 

look  at  the  horse  in  question,  and,  after  some  converslltion  JJ®"  ""^'i^*  *" 

respecting  what  was  necessary  to  be  done,  the  plaintiff  said,  gnisA.    At  the 

that  the  horse  wanted  firing,  and  that  it  must  be  done  who*  two  days,  the 

ever  had  him.    The  plaintiff  demanded  30/.  as  the  price  of  SelfenrMtvL 

the  horse,  which  sum  was  to  include  the  expense  of  firing,  rection,  uken 
,,.        .      '  '^  ^    to  israce  at  IT. 

bhstenng,  and  keep,  until  he  was  fit  to  turn  out  to  grass;  park,  and 

and,  on  those  terms,  the  defendant  agreed  to  purchase  him.  |q  piaintiiis' 

Next  day,  the  horse  was  fired  in  the  presence  of  the  defen-  ^*ti,e^was ' 

dant,  who  expressed  his  approbation  of  what  had  been  done,  no  delivery  to, 

The  horse  remained  in  the  plaintiffs'  stables  for  twenty-two  of  the  home 

days,  the  defendant  calling,  in  the  interval,  several  times  to  iJ^^jAfSJj* 

look  at  it ;  and,  at  the  expiration  of  that  time,  it  was  taken,  i^th  sectkm  of 
.        .  .  the  statute  of 

by  the   defendant's  directions,  to   Kimpion  Park,   by  the  Frauds. 

plaintiffs'  servant,  and  entered  there  in  the  plaintiffs'  name* 
While  the  horse  was  at  Kimpton  Park,  the  defendant  went 
several  times  to  look  at  it.  The  horse  remained  there  uU 
the  following  August,  when  the  plaintiff,  without  the  de- 
fendant's directions  or  privity,  had  the  name  in  which  it 
was  entered  altered  from  his  own  to  that  of  the  defendant. 
•The  defendant,  having  afterwards  refused  to  pay  for  the 
horse,  the  present  action  was  brought.  It  was  objected  at 
the  trial,  that  the  action  was  baiTed  by  the  statute  of  Frauds, 
29  Car,  2.  c.  S,  this  being  a  bargain  and  sale  of  goods  of 
greater  value  than  10/.,  without  any  note  in  writing,  and 
no  sufficient  acceptance  of  the  horse  within  the  meaning  of 
the  17th  section  of  tli^t  statute.    The  learned  Judge  left 
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I<I29.       it  to  the  Jury  as  a  question  of  fact,  whether  the  horse  had 
been  sent  to  Kimpton  Park  by  the  defendant's  directions  m 


Cartsk 


TOMIAINT. 


r.  the  pkintiffs'  name,  reserving  the  question  of  law  for  the 

opinion  of  the  Court  on  motion ;  and  the  Jury  found  their 
verdict  for  the  plamtiff,  damages  50/. 


In  Etuier  Term,  Scarlett  obtained  a  rule  nisi,  for  setting 
.  ande  the  verdict  and  entering  a  nonsuit. 

Marryait  and  Hatrkins  now  shewed  cause  against  the 
rule.    The  question  in  this  case  is,  whether  there  has  beeh 
a  sufficient  delivery  to,  and  acceptance  of  the  horse  by,  the 
defendant,  to  satisfy  the  requisites  of  the  17th  section  of  the 
statute  of  Frauds.    The  Jury,  by  th^  verdict,  have  con- 
cluded the  question,  whether,  in  pomt  of  fact,  the  defimdant 
had  become  the  purchafer  of  the  horse ;   and,  indeed,  all 
the  facts  of  tfa£  case  are  decisive  upon  that  head.    Tlien, 
has  there  been  a  delivery  and  acceptance  of  the  horse  by 
turning  him  out  to  grass  in  Kimpton  Park  f    It  was  dis- 
tinctly left  to  the  Jury  as  a  question  of  fsct,  by  whose  direc- 
tions   the  horse  was  sent  to  Kimpton  Park,    and  they 
decided  that  he  was  delivered  there  agreeably  to  the  orders 
of  the  defendant ;  and  the  only  difficulty  in  the  case  is,  as  to 
the  entry  of  the  horse  in  the  name  of  the  plaintiffs.    That 
circumstance,  however^  makes  no  difference  in  the  case^ 
because,  if  the  horse  is  delivered  by  the  defendant's  order 
at  the  place  mentioned|  that  completdy  satisfies  the  words 
of  the  statute.    The  horse  is  left  there,  by  his  directions, 
at    the    end    of  the    twenty-two    days,    when  fit    to    be 
turned  out  to    grass,  and   therefore  that   must   be    con- 
sidered as  an  acceptance  by  the  defendant,  and  then  it  is 
left  for  the  defendant's  account,  although  in  the  plaintitfsT 
name.    It  u  such  a  constructive  acceptance  as  removes  all 
doubt  upon  the  case.    This  case  is  not  distinguishable  from 
Elmore  v.  Stone  {a),  which  appears  to  be  precisely  in  point* 
(«)  1  Taunt.  458. 
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They  also  referred  to  Hart  v.  Sattley  {a)j  Howe  ▼.  PaU        18M. 
(6),  and  Hamon  v.  Armitagt  (c).  Cabtm 


Scarlett  and  £.  Lames,  contriL,  relied  upon  the  express 
words  of  the  statute, ''  That  no  contract  for  the  sale  of  any 
goods  for  the  price  of  10/.  or  upwards,  shall  be  good,  ex- 
cept the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same.''  To  satisfy  these  words,  there 
must  be  an  actual  acceptance  of  the  horse.  No  construc- 
tive or  implied  acceptance  is  sufficient.  The  question  is, 
whether,  in  this  case,  the  defendant  ever  actually  had  the 
possession  of  the  horse  ?  Now,  it  is  clear  he  never  had,  be- 
cause, from  first  to  last,  it  was  in  the  possession  of  the  plain- 
tiffs, tiad  he  even  any  control  over  the  aninuil  t  He  had  not; 
for  in  the  first  place,  the  plaintiffs  were  not  bound  to  deliver 
until  the  price  was  paid;  and,  in  the  steond,  the  horse 
having  been  entered  in  the  name  of  the  plaintiffs  at  Kimp^ 
ton  Park,  the  defendant  could  not  have  obtained  possession 
of  it  without  an  order  from  the  pldntiff.  There  is  a  grekt 
difference  between  actual  and  constructive  acceptance.  To 
satisfy  the  statute,  there  must  be  an  actual  acceptance 
—such  an  acceptance  as>precludes  the  vendee  from  all 
objection,  and  deprives  the  vendor  of  all  lien.  This  case 
may  be  tried  by  either  of  these  criteria.  Here  there  wa^ 
not  even  any  delivery  until  the  horse  got  to  the  pari,  and 
there  it  was  entered  in  the  plaintifis'  names,  and  could  not 
have  been  delivered  without  their  order.  The  case  of 
Elmore  v.  Stoiie  was  decided  upon  the  principle  that  the 
horses  were  in  the  defendant's  possession  and  control,  al- 
though still  remaming  on  the  plaintiff's  premises ;  but  there 
is  no  such  circumstance  m  this  case.  The  cases  of  Howe  v* 
Palmer  and  Hanson  v.  Armitage,  go  upon  the  principle  that 
the  goods  must  be  in  the  actual  possession  of  the  party,  or 
his  authorised  agent.    Adhering,  therefore,  to  the  sound 

(a)  S  Camp.  598.  (c)   Ante,  128,    and  5  Barn.  ^ 

(6)  3  Barn.  &  Aid.  3tl.  Aid.  557. 
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policy  of  this  statute,  whicb,  in  modem  times,  the  Court 

C^^^      has  endeavoured  to  uphold,  there  must  be  at  least  a  po- 

TouHAiifT     ^^'^^^^^  possession,  to  constitute  an  actual  acceptance  by 

the   defendant,    to  enable  the  plaintiff  to   maintain   this 

action  (a). 

Abbott,  C.J. — In  this  case,  according  to  the  original 
verbal  bargain,  the  horse  was  to  be  sold  at  the  price  of  30/.; 
but  no  time  was  stated  when  that  sum  was  to  be  paid.  By 
law,  therefore,  the  seller  could  not  be  compelled  to  deliver 
or  part  with  the  possession  of  the  horse  until  that  money  was 
paid,  or  unless  there  was  a  part  payment.  So  long  as  the 
horse  remained  in  the  custody  aud  control  of  the  plaintiffs : 
if  the  defendant  had  demanded  it,  they  would  have  had  a  right- 
to  refuse  it,  until  the  money  was  paid.  In  the  case  of 
Elmore  v.  Stone,  indeed,  the  custody  was  of  the  same  kind 
as  in  this  case.  There  the  plaintiff  would  have  a  right  to 
say  to  the  defendant  *^  you  shall  not  have  the  horse  until  you 
pay  me  the  price;"  i)ut  the  Court  thought,  that  in  conse- 
quence of  the  plamtiff  having  consented  to  put  the  horse 
into  another  stable,  and  to  keep  it  there  at  the  defendant's 
charge,  he  had  changed  the  character  in  which  he  originally 
held  the  horse,  and  instead  of  holding  him  as  his  own,  held 
him  for  the  defendant,  as  his  livery-Stable*  keeper.  But 
there  is  nothing  of  that  kind  in  this  case.  So  long  as  the 
horse  remained  at  the  plaintiffs'  stables,  and  before  it. went 
to  Kimptou  Park,  the  plaintiff  was  the  keeper  of  it,  not  as 
a  livery-stable  keeper,  but  as  owner,  and  he  had  a  right  to 
retain  it  until  the  money  was  paid.  Afterwards,  by  the  de* 
fendant*s  desire,  the  horse  is  sent  to  the  park ;  and  if  it  was 
sent  there  and  entered  in  the  defendant's  name,  and  by  his 
desire,  I  should  have  thought  that  that  was  an  actual  accep- 
ance  of  the  horse.    But  the  evidence  is,   that  it  was  entered 

(a)  Vide  Aiiey  if. Emery,  4  M.  &  S.  26f.  Cfu^n  v.  Ragen,  1  Ea«t| 
\9t.  Tempest  v.  FitzgeriOd,  S  Bam.  A:  Aid.  6Q0.  and  Garbui  t.  fValmM, 
ante,  219. 
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m '  the  plaintiffs'  names.    The  defendant,  therefore,  had  no  18tt. 

right  by  law  to  go  to  the  owner  of  the  park  and  demand  the  caktbr 

possession  of  the  horse,  because  the  park-keeper  would  not  «• 

.  .  TOOMAIHTtf 

be  authorised  to  part  with  it  without  the  plaintiffs'  order. 
Therefore  the  character  of  owner  belongs  to  the  plaintiff  at 
the  time  of  the  sale,  and  remained  unchanged  notwithstand- 
ing the  horse  was  sent  to  the  park,  where  it  is  entered  in  his 
own  name,  without  any  control  whatever  being  vested  in  the 
defendant.  Suppose  the  park-keeper  had  parted  with  the 
horse  to  the  defendant  before  the  price, was  paid,  the  plain- 
tiff would  have  had  a  right  to  recover  the  value  in  an  action 
of  trover.  If  the  horse  had  been  entered  in  the  defendant's 
name,  that  M'ould  have  made  it  his  property ;  but  the  de* 
fendant  had  no  legal  claim  to  it  from  any  body.  I  am  of 
opinion  that  the  character  of  the  vendor's  possession  remained 
unchanged ;  and,  that  as  there  was  no  actual  acceptance  by 
the  defendant,  this  action  cannot  be  supported. 

Baylby,  J. — ^The  statute  of  Frauds  is  a  remedial  law, 
and  I  think  we  ought  not  to  pervert  the  words  of  it  in  order 
to  except  a  particular  case  out  of  its  operation.  The  sound 
rule  of  construction  is,  to  adhere^  as  nearly  as  we  can,  to 
the  principle  of  the  statute.  The  words  ^e,  "  that  no 
contract  for  the  sale  of  any  goods  for  the  price  of  10/.,  or 
upwards,  shall  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same."  There 
is,  therefore,  to  be  an  acceptance,  that  is,  an  actual  re« 
ceipt.  Now,  it  seems  to  me,  that  there  can  be  no  actual 
acceptance  or  receipt  by  the  buyer,  unless  there  is  a  chan^^e 
of  possession-ruuless  the  seller  does  some  act  by  which  he 
divests  himself  of  the  possession,  at  least  for  an  instant.  If 
the  buyer  has  not  the  opportunity  of  exercising  a  control 
over  the  property,  he  cannot  be  considered  as  having  actu- 
ally accepted  or  received  it,  to  satisfy  the  words  of  the 
statute.  Where  ^oods  are  sold,  and  no  time  is  fixed  for 
the  payment  of  the  price,  the  seller  ha^  a  lien  upon  the 
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iBiS.       goods  until  die  price  is  paid ;  be  b  not  bound  to  part  widi 
^][]^^^      the  possession;  nor  can  the  buyer  compel  him  to  deliver 
until  the  price  is  paid.    Under  the  circumstances  of  this 
case  there  was  no  act  to  divest  the  original  owner  of  the 
possession/  or  to  deprive  him  of  the  ri^t  which  he  had  U> 
retain  the  horise  tfll  the  price  was  paid.    The  delivery  of 
like  horse  at  Kimpion  Park  does  not  alter  the  plaintiff's 
character  of  ovmer;  for  it  is  entered  there  in  his  name,  and 
he  stilt  retabed  the  control  over  it,  and  it  could  not  have 
been  delivered  to  the  defendant  without  an  order  from  the 
plaintiff;  and  even  if  the  price  had  been  tendered  to  die 
park  keeper,  the  latter  would  not  have  been  authorised  to 
deliver  the  animal  to  the  defendant*    Could  the  defiendait 
have  maintained  trover  against  the  park  keeper  for  the  horse? 
Certainly  not;  because  the  possession  had  not  passed  to 
him;  for  the  original  owner  must  still  be  considered  as 
having  die  possession  of  it  by  the  hands  of  the  park-keeper, 
who  kept  the  animal  for  him,  and  in  his  name.    If  so,  then 
the  orq^nal  owner  has  never  so  divested  himself  of  the 
possession  of  die  horse  as  to  give  the  defendant  aa.  oppor- 
tunity of  actually  receiving  it.    The  case  of  Elmort  v.  SUme 
certainly  comes  very  near  this;  but  diere  is  a  distinction. 
In  diat  case  the  original  proprietor  of  the  horse  had  one 
stable  in  which  he  kept  horses  as  owner,  and  anodier  in 
which  he  kept  them  as  a  livery-stabl&^eeper,  and  by  re- 
moving the  horse  from  the  one  to  die  other;  it  was  consi* 
dered  that  he  had  consented  to  divest  himself  of  the  cha- 
racter of  owner,  and  conveyed  die  property  in  the  horse  to 
the  buyer,  wi&out  retaining  any  lien  for  the  price.    That 
was  the  groimd  upon  which  the  decision  in  die  Common 
Pleas  was  founded.    I  can  see  nothing  of  that  kind  here. 
There  is  no  consent  on  the  part  of  the  plaintiff  to  divest 
himself  of  the  potoession,  or  to  abandon  his  ri^t  to  retain  . 
the  horse  until  the  price  was  paid.    For  these  reasons  I  am 
of  opinion  that  this  case  is  within  the  words,  and  certainly 
within  the  mischief  of  the  statute  of  Frauds.  * 
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HoLROTD,  J. — I  am  of  the  same  opinion.    I  think  that 

there  was  no  sufficient  acceptance,  because  the  possession* 

•  *  Carter 

was  not  changed.    There  was  no  such  delivery  by  the  plain-  «. 

tiflFs  to  give  the  power  of  actual  acceptance  by  the  de- ,'^®""**'''''* 
fendant.  The  park-keeper  was  agent  for  the  plaintiffs,  and 
had  a  right  to  hold  the  horse  for  their  account,  and  the 
defendant  had  no  control  over  it  so  as  to  change  the  pos- 
session. Therefore  this  case  does  not  come  within  the 
principle  upon  which  Elmore  v.  Stone  was  decided. 

Rule  absolute  (a). 
(«]  Bat,  J.  was  ibMot  ml  Chanberf . 


F.   SOUTTEN   V.  E.  SOUTTEN.  Friday, 

Assumpsit  for  money  laid  out  and  expended  by  the  i4.  became 
plaintiff  to  the  defendant's  use.     Plea^  Non  assumpsit,  and  forl^le^bt  due 

issue  thereon.    At  the  trial  before  Abbott,  C.  J.  at  the  to  C,  and  after 
'  ,  rn  1  •  commission 

London  i^joumed  Sittings  after  Michaelmas  Term,  the  case,  of  bankrupt 

proved  wa».  this: — ^Tbe  defendant   having   purchased  the  B^paid^n 

buMne^s  of  a  slaughterer  of  one  Bo^eU,  valued  at  SOOO/.,  c.,idtbi  ^ 

paid  to  the  latter  1,030/.  in  cash,  and  in  order  to  secure  the  tained  from  c. 
^     ,  .    t  i.     1       '         1  •       *"  mdcmnity 

payment  of  the  remamder  of  the  purchase  money,  the  against  per- 
plaintiff,  as  surety  for  the  defendant,  on  the  3d  of  JprU,  fo" tbe  re-'*^ 
1816,  entered  into  i^  joint  warrant  of  attorney  with  him  "JIJ^^/  ^ 
to   Bodfield,  for  the  ^um  of  1970/.     On  the  5th  April,  debt  havinc 
in  the  same  year,  judgment  was  entered  up;  on  the  Qth  of  ^nder  the 
March,  1818,  the  defendant  became  bankrupt,  at  which  ^^^^Hc'id"*^' 

that  A.  might 
maintain  an  action  of  indebitatus  assumpsit  against  B.  for  the  money  so  paid,  as  money 
paid  to  his  use,  notwithstanding  the  stat  49  Geo,  3.  c,  121.  s.  R.— Held  also,  that  after 
B.  had  gone  to  trial  upon  the  general  issue  at  the  Sittings  after  Michaelmas  Term,  having 
obtained  his  certificate  in  tlie  preceding  Trinitif  vacation,  it  was  too  lats  to  plead  his  cer- 
tificate puis  darrein  continuance ;  and  the  Court  refused  to  reretve  such  a  plea  on  the 
ferms  of  his  {laying  the  costs  of  the  trial,  though  the  plaintiff  had  not  entered  satisfae- 
|ion  on  tlie  roll,  of  the  judgment  iq  respect  of  which  he  had  become  liable  as  surety, 
until  two  days  before  the  trial.  ' 

VOL.  I.  MM 
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time  there  was  a  sum  of  1387/.  15i.  due  to  BodfM  on  the 
warrant  of  attorney^  which  sum  he  proved  under  the  de^ 
V.  fendanfs  commission*    On  the  14th  of  the  same  month  an 

,  arrangement  was  entered  into  between  the  plaintiff  and 
Bodfield,  by  which  the  latter  agreed  to  receive  from  the 
former,  and  did  accordingly  receive,  a  sum  of  500/.  in  full 
satisfaction  of  his  demand,  so  far  as  the  plaintiff's  liabilitj 
was  concerned;  but  it  was  expressly  stipulated  that  this 
arrangement  was  not  to  affect  Bo^ld^s  remedy  against  the 
defendant  for  the  remainder  of  the  money  under  the  com- 
mission.   A  covenant  was  executed  between  the  plaintiff 
and  Bodfield,  so  as  to  protect  the  former  from  any  future 
liability  upon  the  warrant  of  attorney.    To  recover  this  sum 
so  paid  the  plaintiff  brought  the  present  action,   as  for 
money  paid  by  him  to  the  defendant's  use,  and  delivered  a  de- 
claration of  Easter  Term  1821.    Two  or  three  days  before 
the  trial  satisfaction  bad  been  entered  on  the  roll  of  die  ori- 
ginal judgment  on  the  warrant  of  attorney,  as  of  Michaelmas 
Term  1818 ;  and  the  question  at  the  trial  was,  whether  the 
500/.  paid  by  the  plaintiff  could  be  treated  as  money  paid 
by  him  to  the  defendant's  use,  inasmuch  as  at  the  time  of 
the  execution  of  the  covenant  above  mentioned  the  plaintiff 
was  personally  liable  to  pay  the  whole  debt  to  Bodfield; 
and  the  learned  Judge  was  of  opinion  that  the  paynient  of 
the  500/.  to  Bodfield  was  pro  tanto  a  payment  of  the  ori- 
ginal debt  to  the  use  of  the  defendant,  and  for  his  benefit; 
and   therefore   that  the  action  was  maintainable;  and  die 
defendant's  counsel  at  the  trial  produced  and  tendered  a 
plea  of  bankruptcy,   puis  darrein  continuance.    This  was 
opposed  by  the  plaintiff's   counsel  on  the  ground,  that  it 
should  have  been  pleaded  in  bar.    The  facts  respecting  it 
were,  that  notice  of  trial  had  been  given  for  the  Sittings 
after  Trmi/y  Term,  but  which  viras  afterwards  continued  to 
the  first  Sittings   in  Michaelmas  Term,  and  again  to  the 
Sittings  after  Term,  when  the  cause  was  tried.     On  die 
27th  of  July,  1822,  the  defendant  obtained  the  Lord  Chan- 
cellor's allowance  of  his  certificate  ;  he  then  took  out  a 
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suininans  for  leave  to  withdraw  his  plea  of  the  general  issue,       1822. 
and  to  plead  his  bankruptcy  in  bar.    The  plaintiff  made  no     g^^lj^^ 
opposition,  but  the  defendant  drew  up  no  order,  and  went  ^' 

to  trial  on  the  general  issue  only.  Abbott,  C.  J.,  was  of 
opinion,  that  die  plea  should  have  been  pleaded  in  bar,  and 
could  not  be  admitted  as  a  plea  puis  darrem  continuance ; 
and  rejected  it  accordmgly.  Upon  this  ruling  the  plaintiff 
had  a  verdict. 

Coploff  S.  6.  in  HUary  Term  moved  for  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial  granted ;  1st.  On 
the  ground  of  surprise,  contending  that  die  satisfaction  en- 
tered upon  the  record  two  days  before  the  trial,  was  a  trick  to 
shut  out  the  defendant  from  his  defence  to  this  acdon.  He 
insisted  that  it  was  quite  clear  that  before  satisfaction  was 
entered  upon  the  record,  jdie  money  paid  by  the  plaintiff 
could  not  be  considered. as  paid  to  the  use  of  the  defendant. 
Supposing  it  could  have  been  so  treated,  this  was  a  debt 
which  might  have  been  proved  under  the  defendant's  com* 
mission,  and  then  the  defendant  might  have  pleaded  his 
certificate  in  bar  of  the  action.  But  by  entering  satisfac** 
tion  on  the  record  so  recendy  before  the  trial,  the  situation  - 
of  the  parties  was  entirely  changed.  2d.  That  the  plea  . 
of  puis  darrein  continuance  should  have  been  received  at 
the  trial ;  and  urged  that  the  defendant  was  then  entided  to 
have  pleaded  his  certificate  as  a  plea  puis  darrein  con- 
tinuance. •  It  was  true  that  the  last  continuance  was  in 
Michaelmas  Term,  and  had  satis&ction  then  been  entered 
on  the  record,  the  defendant  Would  have  been  entided  to 
have  pleaded  his  certificate  in  bar,  which  he  was  prevented 
from  doing  by  the  plaintiff's  own  act;  but  that  even  was 
the  plea  then  inadmissible,  upon  payment  of  costs,  the  de- 
fendant might  have  a  new  trial,  with  liberty  to  withdraw  his 
original  plea  of  the  general  issue,  and  plead  his  certificate 
puis  darrein  contbuance  nunc  pro  tunc,  on  the  authority 
of  the  case  of  Willoughby  v.  WUkins  (a). 

(a)  9  SmiUi,  396. 
M  M  2 
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1899.  ne  Court  tbeo  tboaght  the  application,  ao  moulded^ 

^^^^1^^      reasonable^  and  granted  a  rule  nisi. 


V. 
SOVTTM* 


Marryatt  and  Espifiasse  now  shewed  cause  against  the 
rule.  As  to  the  action  not  being  maintainable,  it  was  the 
comnKm  case  of  an  ac^on  for  money  paid  by  a  surety 
against  the  principal,  and  time  of  entering  satisfaction  on  the 
judgment  makes  no  difference  in  the  case;  the  plaintiff  could 
have  recovered  without  it,  on  proving  the  payment,  and  the 
entering  of  the  judgment  was  only  done  as  a  matter  of  evi- 
dence of  antecedent  payment,  and  ex  majbre  cautele  to  be 
used  at  the  trial  ;  that  the  plaintiff  could  not  have  proved 
under  the  defendant's  bankruptcy,  the  n7Ao^  of  the  demand 
of  Bodfield  against  the  defendant  having  been  proved  by 
him  under  the  bankruptcy.  On  the  second  ground 
they  argued  that  this  was  an  application  novel  in  its 
nature,  and  wholly  without  precedent,  and  at  all  events  that 
it  came  too  late.  The  dates  in  the  cause  were  quite  suffi* 
cient  to  make  out  this  latter  proposition.  In  1816  die 
plaintiff  became  surety  for  the  defendant  to  the  amount  of 
£000/.— on  the  9th  of  March,  1818,  the  defendant  became 
bankrupt — on  the  14th  of  the  same  month  the  plaintiff  paid 
the  money  to  Bodfield — which  was  clearly  a  payment  on  ac- 
count of  the  defendant.  In  Easter  Term,  18£r,  the  plain- 
tiff brought  hb  action,  and  the  defendant  pleaded  the  ge* 
neral  issue  ;  that  it  then  became  necessary  to  ascertain  what 
in  fact  was  the  last  continuance^  inasmuch  as  it  must  appear 
that  the  matter  stated  in  the  plea  did  in  fact  accrue  after 
such  continuance^  and  the  Court  would  not  allow  a  plea  to 
be  so  pleaded  as  puis  darrein  continuance,  which  might  be 
pleaded  in  bar,  on  account  of  die  delay  and  expence  it 
caused  to  the  plaintiff;  that  the  rule  as  to  Ae  time  of 
pleading,  as  laid  down  in  Tidd.  P^.  878,  was,  that  if  any 
matters  pleadable  after  the  last  condnuance,  happen  after 
pliea,  and  before  the  return  of  the  venire  facias,  they  muH 
.be  pleaded  in  bar.  Issue  here  was  joined,  in  TWitt^Term, 
but  continued  tjll  Michaelma$  Term,  when  it  was  in  Act 
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tned.  The  venire  under  which  the  cause  was  tried  Was 
therefore  the  last  return  of  Michaelmas  Term.  The  re- 
turn of  the  venire  is  the  last  continuance.  Tlie  defendant 
had  his  certificate  on  the  first  day  of  Michaelmas  Tertn, 
having  obtained  it  in  •the  Jiify;prece<Hng,  which  being  be* 
fore  th^  return  of  the  venire,  he  was  bound  to  plead  itut 
bar,  and  it  was  perfectly  inadmissible  -as  a  plea  puis  dar- 
rein ;  and  ci^fd  5  Taunt.  333,  and  1  Marsh.  70.  S.  C. 
As  he  might  therefore  have  pleaded  his  certificate  in  bar  in 
Micluulmas  Tenxt,  but  instead  of  doing  so,  had  proceeded 
to  trial  upon  the  general  issue,  after  th^  defendant  had 
taken  the  chance  of  a  trial  upon  that  issue,  it  was  too  late 
now  to  pray  to  be  permitted  to  plead  his  certificate  puis 
darrein  continuance.  The  defendant  could  not  complain  of 
surprise,  because,  as  soon  as  he  had  obtained  his  certifi- 
cate, he  took  out  a  Judge's  summons  for  leave  to  plead 
it  after  the  issue^  had  been  made  up,  but  abandoned  the 
order,  and  relied  on  his  original  plea.  Of  these  facts  there 
was  an  afiidavit  The  Judge,  at  Nisi  Prius,  had  therefore 
properly  refused  to  receive  it,  because  it  was  then  too 
late.  The  circumstance  of  satisfaction  not  having  been 
entered  on  the  record  until  two  days  before  the  trial,  could 
not  make  any  difference  in  the  case,  and  even  if  it  did,  it 
was  quite  sufficient  for  the  Judge  at  Nisi  Prius  that  the 
satisfaction  appeared  to  have  been  entered  as  of  the  term 
when  the  money  was  paid.  Under  these  circumstances, 
the  rule  ought  to  be  discharged. 

Copley,  S.  G.,  and  Chitty,  contrd,  nmde  two  points. 
First,  that  this  action  would  not  lie  as  for  money  paid  by 
plaintiflF  to  defendant's  use ;  and,  second,  that  supposing 
the  action  majirtainable,  the  defendant  was  entitled,  in  con- 
sequence of  the  plaintiff's  own  conduct,  to  plead  his  certifi- 
cate puis  darrein  continuance  at  the  trial,  or  ought  to  be  ad- 
mitted to  plead  it  nunc  pro  tunc.  As  to  the  first  point,  they 
insisted  that  the  payment  of  the  money  by  the  plaintiff  was 
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18tt.        not  made  to  die  defendaot's  use,  but  was  merely  an  amiige- 
ment  by  which  be  bought  off  hb  own  liabilily  to  Bo^kld, 


Sovrrmn 


SOOTTBII. 


V.  the  original  creditor.    Such  an  arrangement  could  not  affect 

the  defendant,  whose  bankruptcy  would  operate  as  a 
discharge  of  his  liability.  The  covenant  executed,  mi^t 
indeed  be  a  protection  ta  the  plaintiff  against  any  suit  of 
Bo^^dd,  upon  his  obligation  as  surety,  as  was  held  in 
Deane  v.  Newhall  (a),  but  this  rdease,  which  was  merely 
of  his  own  personal  liability,  could  not  be  carried  any  Ceir- 
dier.  The  defendant's  bankruptcy  would  clearly  have  been 
a  good  answer  to  this  action,  and  he  would  have  pleaded 
it  had  he  not  been  lulled  into  security  by  the  state  of  the 
proceedings  up  to  the  veqr  time  of  the  trial.  It  was  true, 
he  had  not  obtained  his, certificate  until  July,  1881,  but  at 
that  time  satisfaction  had  not  been  entered  on  the  record 
of  the  original  judgment,  and,  therefore,  until  the  satisfac- 
tion bad  been  entered,  he  would  have  had  a  good  defence  to 
the  action  upon  the  plea  of  the  general  issue,  and  resting 
with  confidence  upon  that  plea,  he  went  to  trial.  But  to 
his  surprise,  he  found  that  just  before  the  trial  satisfaction 
had  been  entered,  and  his  situation,  in  consequence,  com- 
pletely altered.  It  was  hard  that  he  should  be  deprived  of 
his  plea  of  bankruptcy  by  this  arrangement.  If  the  plaintiff 
had  been  damnified  as  a  surety,  he  might  have  proved  the 
debt  under  the  commission,  and  would  by  force  of  die  sta* 
tute  49  Geo.  3.  c.  12].  s.  8,  have  been  placed  in  the  same 
situation  as  the  original  creditor,  and  entitled  to  a  divi- 
dend upon  the  debt.  Stedman  v.  Martinani  (b).  By  paying 
this  money  for  die  purpose  of  saving  himself  harmless  as  to 
the  remainder  of  die  debt,  the  phdntiff  could  not  convert  it 
into  a  payment  to  the  use  of  his  principal,  as  it  was  not  a 
part  of  the  original  debt.  This,  which  must  be  considered 
as  an  accidental  circumstance,  ought  not  to  place  the  plain- 
tiff in  a  better  situation  than  he  otherwise  would  have  been 
in,  if  compelled  to  pay  the  whole  debt.  The  defendant  had 
given  up  every  thing  to  his  creditors  under  his  commission, 

(ii)  S  T.  K.  16S.  (6)  IS  East,  664. 
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and  therefore,  he  ought  not  to  be  placed  in  a  worse  situation.       IBM. 
by  reason  of  the  bargain  between  the  surety  and  the  original 
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creditor.    This  arrangement  did  place  the  defendant  in  a  «. 

worse  situation,  and 'deprived  him  of  the  benefit  of  the 
statute  49  G«o.  S,  c.  121.  s.  8.  The  mere  circumstance  of 
plaintifF's  paymg  a  part  of  the  debt,  to  relieve  himself  from 
his  own  liability,  ought  not  to  deprive  the  defendant  of  that 
protection  which  it  was  the  object  of  the  statute  to  afford 
to  bankrupts.  They  cited  Child  v.  Morley  (a),  and  Howu 
V.  Wiggins  {Jb).  And  on  the  second  point  referred  to  WU^ 
lovghby  V.  fVilkins,  cited  before* 

Per  Curiam. — We  are  of  opinion,  that  this  action  is 
maintainable  as  for  money  paid  by  the  plaintiff  to  the  use 
of  the  defendant.  It  is  evidently  a  payment  in  discharge  of 
part  of  the  debt  for  which  the  plaintiff  became  liable  as  a 
surety.  It  does  not  appear  to  us  that  the  plaintiff  is  in  a 
better  situation  by  the  arrangement  between  him  and  Bod" 
yield,  than  he  would  have  been  had  no  such  arrangement 
been  made.  The  original  creditor,  Bodjield,  who  had 
proved  his  whole  debt  under  the  defendant's  commission, 
had  a  right  to  say,  "  I  will  take  under  the  commission  all  the 
money  I  can  get,  and  when  I  have  obtained  all  that  the 
commission  will  produce,  I  will  call  upon  you,  the  surety, 
for  the  remainder.''  The  plaintiff,  therefore,  is  in  no  better 
situation  by  the  accidental  circumstance,  as  it  is  called,  of 
his  paying  500/.  in  discharge  of  hb  own  liability.  The  ar- 
gument which  has  been  urged  would  come  to  this,  that  if 
Bodfidd  had  obtained  10s.  in  the  pound  upon  the  original 
debt  under  the  commission,  and  by  that  means  had  exhausted 
the  bankrupt's  estate,  and  the  surety  had  afterwards  paid 
the  remaining  lOi.,  the  latter  would  have  a  remedy  against 
the  defendant,  his  principal,  for  the  money  so  paid,  if  no 
•satisfaction  had  been  entered  upon  the  record ;  but  if  it 
was  he  would  lose  all  benefit.    It  cannot  be  said  that  en- 

(a)  8  T.  R.  610.  (6)  4  T.  R.  714. 
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tering  satisfaction  on  the  record  at  an  earlier  period  would 
have  put  the  defendant  in  a  better  situation^  for  if  it  had 
been  entered  while  the  proceedings  under  the  commission 
were  going  on,  the  plaintiff  would  have  lost  the  chance  of 
any  future  dividend,  because  then  the  case  would  have 
come  within  the  words  of  the  49  Geo,  3.  c.  121.  s.  8.    It 
can  make  no  difference  to  the  principal^  whether  the  surely 
pays  the  money  before  or  after  all  the  funds  are  exhausted 
under  the  commission*    ^11  that  is  effected  by  the  statute  i^, 
that  if  the  surety  pays  the  debt,  or  part  of  it,  he  merely  puts 
himself  in  the  situation  of  being  able  to  prove  the  debt  under 
the  commission,  and  taking  his  dividend  without  disturbing 
the  order  of  other  dividends ;  but  according  to  the  argument 
^ere,  if  he  had  paid  the  whole  of  the  debt,  he  would  not 
have  been  entitled  to  any  relief.    The  mere  circumstance 
of  paying  part  of  the  debt,  is  no  reason  why  the  plaintiff 
is  to  be  deprived  of  his  remedy*    The  object  of  the  statute 
is  very  plain.     If  the  surety  pays  the  whole  of  the  debt,  the 
original  creditor  is  entitled  to  no  advantage  under  the  com- 
mission ;  but  if  he  only  pays  a  p^rt,  it  operate^  merely  as 
a  discharge  of  the  debt  pro  tanto,  and  th^  surety  is  at  U- 
berty,  if  he  pleases,  to  stand  in  the  situation  of  the  original 
creditor  in  respect  of  the  part  he  has  paid,  and  is  to  hav^ 
the  benefit  of  such  dividends  as  the  bankrupt's  estate  pro- 
duces.    But  here   the  whole   of  die  bankrupt's  estate  is 
exhausted,  and  it  cannot  be  said  that  the  plaintiff  is  to  lose 
all  the  benefit  because  of  the  arrangenaent  between  him 
and  the  original  creditor.     This  is  clearly  a  payment  to  the 
use  of  the  defendant,  for  which  an  action  will  lie.     As  to 
the  application  for  leave  now  to  plead  the  certificate  puis 
darrein  contuiuance,  we  are  of  opinion  that  it  comes  decided- 
ly too  late,  and   that  the   Judg(>  at  Nisi  Prius  could  not 
have  received  such   a   plea  at  the  trial  under  the  circum* 
stances  which  have  now  been  brought  before  the  Court. 


Rule  discharged, 
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'  IBM. 


In  the  Matter  of ,  Gent.  VtHm^^ 

Jtme  14. 

vIN  motion  for  an  attachment  against  an  attorney  of  the  PerMrmUer- 
Court  for  not  paying  money  pursuant  to  the  Master's  alio-  a{!^chmc"tf 
catur,  and  that  service  of  the  rule,  by  fixing  it  up  in  the  not  payiog 
office,  might  be  deemed  good  service,  Upon  an  affidavit  that  ™u"to  Ae""" 
the  party  kept  out  of  the  way  to  avoid  personal  service,         JitII?«n^it" 

be  dispenied 

The  Court  said,  that  in  matters  of  attachment  personal  q^uere  whether 

service  could  not  be  dispensed  with ;  and  therefore  enlarged  who*k2^!  wt 

the  rule  for  that  purpose ;  but  intimated  a  doubt  as  to  the  ®^  V"*  ^*y  ^« 
*     ■  avoid  service 

propriety  of  an   attorney  remaining  any   Ipuger  upon  the  of  thcalloca- 
Rolls  of  the  Court,  who  kept  out  of  the  way  for  the  pur-  to  remain  aoy* 
pose  mentioned  in  the  affidavit  J^"^**^  ^"  ^* 


The  King  v.  The  Marquis  of  Conyngham,  and         JtfoMfay, 
Others,  in  a  Cause  of  Ard£N  v.  Connell. 


jC  HESIGER  moved  for  a  rule  to  shew  cause  why  a  jn  an  action 
mandamus  should  not  issue   to   the  defendants,  who  are  pa^^\;^^ 
Judges  of  the  Palace  Court,  commanding  them  to  permit  the  defendant 
final  judgment  to  be  signed  for  the  plaintiflf  in  the  above  edjodgmeot* 
cause,  which  was  an  action  of  debt,  for  use  and  occupation,  ^^^  that^ 
prosecuted  in  that  Court,  and  in  which  the  defendant  had  ^oort  refawd 
suffered  judgment  to  go  by  default.     The  affidavit  stated  plainUff  to  sign 
that  the  proceedings  had  been  regularly  continued  up  to  the  ment/aa  %y 
period  of  the  defendants  suffering  judgment  to  go  by  de-  '*'^'  'd^*h 
fault;  and  that  upon  the  plaintiff's  attorney  attending  at  the  might  do;  bat 
office  of  tlie  prothonotary  for  the  purpose  of  signing  final  fused  a  man-* 
judgment,  he  was  not  permitted  to  do  so  ;  but  was  desired  pS^Je  Inferior 

Court  to  aUow 
^nal  judpnent  to  be  signed,  leaving  the  plaintiff  to  his  remedy  by  writ  of  error,  whea 
he  had  taken  the  necessary  steps  for  that  purpose. 
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Wt2»  ^  to  sign  bterlocutory  judgment,  which  he  declined  doing. 

^l^^^^Q  A  motion  was  then  made,  before  one  of  the  Judge's  of  the 

,^  Palace  Court,  for  an  order  to  the  prothonotary  to  permit 

Marquii  of  final  judgment  to  be  signed,  who  had  refused  to  interfere. 

COHYIIGHAV. 

Per  Curiam. — This  is  not  a  case  in  which  the  Court  can 
interfere  by  mandamus.  The  judgment  in  action  of  debt 
is  final  in  the  first  instance,  and  the  plaintiff  ought  to  have 
proposed  to  sue  out  a  writ  of  inquiry  to  assess  the  damages. 
When  he  has  done  that,  if  the  Court  below  arrest  the  judg- 
ment, the  plaintiff  can  resort  to  his  remedy  by  writ  of  error, 
and  then  the  question  will  come  properly  before  this  Court. 
It  is  our  constant  practice  to  reitise  the  writ  of  mandamus 
to  a  party  who  has  another  remedy,  which  the  plaintiff,  in 
this  case^  certainly  has. 

Rule  refused. 


Tunday,  Easum  and  Others,  Assignees  of  Dowslakd  and 

Jtme  18.  A       I  i-i 

Another  v.  Cato. 


I>.  and  an.  AsSUMPSIT  for  money  bad  and  received.  At  the  trial 
fo<^  of  two^  before  Abbott,  C.  J.,  at  the  London  Sittings  after  last  Hir 
i^SipTS  ^^y  Term,  it  appeared  that  the  bankrupts,  who  were  ship 
upon  tpeenla-  and  insurance  brokers,  had,  previous  to  their  bankruptcy, 
reign  port  in  purchased,  through  the  houses  of  March  and  Co.,  and  IVarre 
c!  aad^not  ^°^  ^^'»  of  London,  several  parcels  of  goods  to  the  value 
^"^^  riiP*  ^^  8000/.,  which  were  shipped  on  their  account  as  a  spe- 
cipala  in  the  culation  to  Rio  de  Janeiro.  At  the  request  of  tiie  bank- 
repreicnt  to  rupts,  who  did  not  wish  to  appear  as  principals  in  the 
bonMT&ndto  transaction,  the  goods  were  shipped  iii  the  name  of  the 
the  consignees 

abroad,  mat  C.  is  the  principal,  and  they  merely  his  agents.  After  the  shipment,  tiie 
X^ondon  houses  make  advances  to  D.  and  his  partner,  as  agents  of  C,  on  account  of  the 
goods  the  proceeds  of  nvhich  remained  in  the  nands  of  the  consisnees  abroad.  C*  also  ad- 
vances mon^  to  D.  and  partner,  who  afterwards  become  ImnlLnipts,  and  at  the  date  of 
the  commission  are  indebted  to  C.  for  such  advances  i — Held,  in  an  action  by  the  as- 
signees for  money  liad  and  received,  that  C.  had  a  right  to  retain  the  proceeds  of  the  goods 
as  a  set-off  for  money  advanced  to  the  banlLrupts. 
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defendant,  and  he  was  all  along  represented  to  the  London       idSS. 
bonses  as  theowner,  and  the  bankrupts  appeared  merely 
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as  his  agents.  The  London  houses,  after  the  shipment^  ad-  _«, 
▼anced  to  the  bankrupts,  as  the  agents  of  the  defendant, 
3700/.  on  account  of  the  goods.  The  defendant  in  the 
mean  time  made  advances  to  and  for  die  bankrupts  in  va- 
rious sums,  to  the  amount  of  dlOO/.|  and  they  were  in- 
debted to  him  in  that  sum  at  the  time  when  die  commis- 
sion of  bankrupt  issued  against  them.  The  question  was, 
whether  the  defendant  was  enutled  to  retain  the  balance  of 
the  proceeds  of  the  goods  m  satisfaction  of  this  debt,  or 
whether  the  plaintiffs,  as  assignees  of  the  bankrupts,,  were 
entided  to  recover  it  for  the  benefit  of  the  general  creditors. 
The  cause  was  tried  upon  admissions  which  disclosed  all 
these  circumstances,  and  the  learned  Judge  left  it  to  the 
Jury,  as  a  question  of  fact,  whether  the  bankrupts  in  ship- 
ping the  goods  in  the  name  of  the  defendant  intended  to 
give  him  a  security  and  a  claim  on  the  goods  for  his  ad- 
vances, or  merely  meant  to  conceal  from  the  world  the  fact 
of  their  being  priiKipals  in  the  transaction,  directing  the 
Jury,  if  they  were  of  the  former  opinion,  to  find  their  ver- 
dict for  the  defendant,  and  reserving  the  question  of  the 
defendant's  legal  right  to  retain  the  money  for  the  consi- 
deration of  the  Court.  The  Jury  found  a  verdict  for  the 
defendant. 

Marn/ait  in  Easter  Term  obtauied  a  rule  nisi  for  setting 
aside  this  verdict  and  obtainmg  a  new  trial,  and 

Scarlett  and  Campbell  now  shewed  cause  against  the 
rule,  and  bavmg  cited  the  statute  5  Geo.  £.  c.  dO.  s.  S8, 
and  the  case  of  Olive  v.  5mM(«),  were  stopped  by  the 
Court,  who  called  upon 

Marryat,  Puller,  and  MauU,  in  support  of  the  rule, 
(a)  5  Taunt.  56. 


^3  CASKS  IN  ftHS  kino's  BISNCH, 

18i2.        The  question  in  thb  case  ii  twofold,  first,  whether  tfae^e- 
^2J^       fendant  acquired  such  a  lien  upon  these  proceeds  as  will 
«•  entitle  him  to  retain  them  for  his  debt ;  and,  second^  whe- 

ther there  was  suoh  a  mutual  credit  between  the  bankrupts 
and  the  defendant  as  will  justify  him  in  setting  off  his  own 
claim  against  the  demand  of  the  assignees.  With  regard  to 
the  first  it  is  impossible  to  saydiat  there  was  any  lien  ac- 
quired. The  facts  of  the  case  all  go  to  shew  that  there  was 
no  intention  on  the  part  of  the  bankrupts  to  confer,  and  no 
•expectation  in  the  defendant  of  obtaining  any  lien.  It  is 
true  he  contracted  certain  liabilities,  but  a  lien  cannot  be 
inferred  from  that  fact ;  f3r  a  man  may  in  many  cases  con- 
tract liabilities  without  acquiring  a  lien,  llie  case  of  Olive- 
V.  Smith  is  distinguishable  from  the  present  in  one  most 
important  feature ;  there  there  was  an  express  intention  and 
agreement  to  confer  a  lien ;  here  the  whole  facts  of  ^e 
case  evince  a  contrary  •derign.  Then,  if  this  be  not  a  case 
of  lien,  is  it,  secondly,  -a  case  of  muliial  credit  f  Clearly  it 
is  not ;  for  the  essential  circumstance  necessary  to  consti- 
tute a  mutual  credit,  and  that  upon  which  all  the  decided 
cases  upon  this  subject  have  turned,  namely,  actual  pos- 
session of  the  property,  is  wanting  here ;  and  therefore  die 
Court  are  called  upon  to-goa  step  fiBH*ther  than  they  have 
hitherto  ever  gone ;  the  necessary  consequence  of  which 
will  be  to  confound  and  mix  up  two  doctrines,  which  have 
heretofore  been  assiduously  maintained  as  separate  and  dis- 
tinct. But  tile  peal  character  which  the  defendant  has 
assumed  by  the  part  he  took  in  these  transactions  is  that  of 
a  guarantee,  and  the  effect  of  diat  character  is  that  he  gave 
credit  to  the  bankrupts>  not  that  he  received  credit  from 
them;  and  therefore  as  the  defendant  has  neitfier  %  lien 
upon  the  proceeds,  nor  a  mutual  credit  to  set  off,  die  as- 
signees are  clearly  entitled  to  recover,  and  this  rule  must 
be  made  absolute. 

Aabott,  C.  J, — ^The  opinion  which  I  have  formed  upon 
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this  cue  is  founded  neither  on  the  verdict  which  the  Jury  1822. 
Ittve  given,  nor  on  the  intention  of  the  parties  as  expressed  e]]^^ 
by  their  acts,  but  upon  what  appears  to  me  to  be  the  law  «• 

resulting  from  the  facts  of  the  case.  I  think  this  is  a  case 
of  mutual  credit,  and  that  there  was  such  a  possession  by 
tlie  defendant  as  will  support  that  doctrine ;  for  I  consider 
that  the  goods  were  as  much  in  the  possession  of  the  de- 
fendant as  if  the  bankrupts  had  said  to  him,  '*  here  are 
certain  goods;  it  would  be  improper  for  us  as  brokers  to 
sell  them  ourselves^  ]m>u  thei)^fore  take  them,  and  sell  them 
for  us  in  your  name."  The  two  London  houses  are  expressly 
and  repeatedly  told  that  the  goods 'were  the  property  of  the 
defendant,  and  they  are  told  so  not  verbally  only,  but  in 
letters  from  the  bankmptsi  and  from  the  defendant  also. 
Supposing  all  the  panies  had  continued  solvent,  could 
either  of  the  London  houses  have  paid  over  the  proceeds  of 
the  goods,  or  any  part  of  them,  to  any  other  person  than 
the  defendant,  without  his  express  order  to  that  effect  i 
They  certainly  could  not.  Then  taking  in  die  dfect  of  the 
bankruptcy  the  result  is  the  same ;  there  was  clearly  a  mu- 
tual credit  existing  between  the  parties,  and  with  audi  a 
possession  as  I  have  described  by  the  defendant,  I  am  de- 
cidedly of  opinion  that  he  is  entitled  to-  retMn  these  pro- 
ceeds under  the  £8th  section  of  the  sUtiite  25  Geo.^.  c.  30^ 
and  therefore  this  rule  must  be  discharged. 

Bayley,  J. — ^We  have  not  been  referred  to,  nor  ai& 
I  aware  of  the  existence  of  any  case  precisely  similar  to  the 
one  now  before  us ;  for  in  those  which  have  been  decided 
upon  this  subject,  I  believe  the  doctrine  ot  mutual  credits 
bas  been  confined  to  cases  where  the  result  of  the  transac- 
tions between  the  parties  was  to  be  <tf  a  pecuniasy  nature. 
If  die  bankrupts  agreed  that,  as  between  them  and  the  two 
London  houses,  the  money  should  pass  through  the  defend- 
ant's hands,  then  he  was  clearly  entitled  to  retain  out  of 
tbat  money,  either  as  against  the  bankrupts  themselves  ot 
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1082.  ^      dieir  assignees,  so  much  as  would  satisfy  his  own  daims. 
^22J^      Hien,  how  do  the  facts  stand?  The  bankrapts  do  agree  to 
V.  ship  the  goods  in  the  defendant's  name ;  they  are  so  shipped  ; 

the  London  houses  are  informed,  both  by  the  bankrupts 
and  by  the  defendants,  that  he  is  the  owner  of  the  goods  ; 
and  the  bankrupts  therefore,  do  in  fact  invest  him  with 
an  ownership,  and  with  all  the  rights  that  by  law  appertain 
to  it.  One  of  those  rights  is,  that  die  monqr  should  pass 
throfigh  his  hands,  and  that  he  diould  demand  from  the 
bankrupts,  and  from  all  their  agents,  an  account  of  the 
proceeds  as  they  arose.  He  had  a  right  to  stop  the  goods 
in  transitu  if  he  had  been  so  inclined,  and  he  has  an  equal 
right  to  retain  the  proceeds  of  those  goods  as  against  all  the 
world  for  the  payment  of  his  own  debt. 

HoLROYD,  J.—- 1  see  no  reason  for  disturbing  the  verdict 
in  this  case,  whidi  appears  to  me  to  be  perfectly  just,  both 
as  regards  the  facts  admitted  at  the  trial,  and  upon  the  faiw 
resulting  therefrom.  I  think  this  is  clearly  a  case  of  mutual 
credit,  and  the  facts  of  it  lie  in  a  very  narrow  compass. 
The  defendant  did  not  lend  hb  name  merely — diere  were 
particular  things  agreed  upon  between  the  parties  to  be 
done,  and  those  are  stated  in  the  letters  which  passed  be- 
tween them.  The  goods  were  to  be  deposited  in  the  hands 
of  the  two  London  houses,  as  the  property  of  the  defendant 
in  the  hands  of  his  agent,  and  when  they  are  so  depoate^ 
he  makes  advances  to  the  bankrupts  on  ^the  express  con- 
sideration  that  he  was  to  have  a  lien  upon  die  future  pro* 
ceeds.  It  is  clear,  therefore,  that  his  rights,  as  the  owner 
of  the  goods,  were  not  to  be  prejudiced,  and  on  diese 
grounds,  it  seems  to  me,  that  there  was  such  a  credit  given 
to  him  by  the  bankrupts  as  brings  this  case  within  die 
provisions  of  die  act  of  parliament 

Best,  J .-^The  intention  of  the  parties  do  not  appear  to 
me  to  be  material  for  our  consideration  ;  we  are  to  lode  to 
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the  legal  effect  of  their  acts.  The  goods  were  placed  ab-  1822. 
solutely  and  fiilly  under  the  defendant's  control,  and  he  ^^^^^^ 
consents  to  their  being  deposited  with  the  London  houses  «. 

as  his  agents.  Then,  by  accepting  that  deposit,  they  be- 
come hb  agents,  and  they  can  look  to  no  other  person  but 
him  as  their  principal.  After  this,  the  defendant  advances 
money  upon  the  goods,  and  thus  a  mutual  credit  is  estab- 
lished, and  he  becomes  entitled  to  hold  the  goods,  or  the 
proceeds  arising  from  their  sale,  until  his  debt  is  paid.  The 
case  of  Olive  v.  Smith  seems  quite  decisive  of  the  present 
case ;  the  principle  of  which  is  yet  more  strongly  laid  down 
in  Ex  parte  Deeze  (a).  «         ^ 

Role  discharged. 
(«)  1  Atk.  flS8. 
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The  Kino  v.  Mary  Ann  Carlilb  and  Another.  Jkmis. 


1  HESE  defendanu,  Mary  Ann  CarUle.  and  Jane  Carltte,  T^J^^f^ 
havmg  been  severally  convicted  of  publishing  blasphemous  "ty  to  inter- 
libels,  were  respectively  adjudged  to  different  terms  of  im-  galation  ind 
prbonment  in  his  Mqest/s  gaol  at  Dorchester.  Tf^^l^ai 

the  kingdom. 
T    Ti  1   i.  Therefore, 

J.  Evans  now  moved  for  an  order  upon  the  keeper  of  where  penons 

the  gaol,  that  the  defendants  should  be  allowed  the  same  mbdemeuor, 

use  of  air  and  exercise,  as  was  permitted  by  the  rules  and  ^^^  conntr* 

regulations  of  the  prison  to  prisonera  confined  therein  for  g«ol  an<ler  the 

felonies,  suggesting,   upon  affidavits,  that  the   defendants  this  Conrt^ 

were  treated  in  a  different  manner  from  that  of  persons  SSw^  Ae* 

of  the  description  last  mentioned.  •*»•  *"*"*•  . 

gencet  u  pri* 
ftonen  connn* 

The  Court  asked,  what  authority  they  had  to  interfere  ?he  ciJSlS^' 

with  the  management  and  regulations  of  a  prison  in  this  ^^^^  to  make 

summary  manner  ?  upon  the  gaol- 

er for  Uiat 
purpoie. 
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1822.  Evans  referred  to  SI  Geo.  3.  c.  46,  as  shewing  tbat  the 

^"^^       King's  Justices  had  a  superintending  authority  over  the  rules 
V.  and  regulations  of  every  prison  in   the  kingdom ;  and  he 

submitted^  that  by  force  of  that  statute  the  Court  might 
make  such  order  upon  the  gaoler  as  they  thought  proper, 
touching  the  treatment  of  any  prisoner  in  his  custody.  It 
seemed  to  be  perfectly  clear,  that  the  Court  of  King's  Bench^ 
nvhich  had  a  general  superintendance  over  all  persons  who 
are  in  any  respect  ministers  of  justice,  may  award  an  attacb- 
ment  against  any  gaoler  using  a  prisoner  barbarously  and 
inhumanly,  2  Hawk.  P.  C.  C.  22.  s.  32.  Nodiing  could 
be  more  important  than  that  the  gaols  of  the  kingdom 
should  h^  well  governed,  and  it  was  perfectly  competent 
to  this  Court  to  take  notice  of  any  thing  improper  in  the 
conduct  of  a  gaoler.  In  the  exercise  of  that  superintendii^ 
authority  vested  in  the  Court,  this  seemed  to  be  a  proper 
case  for  their  interference.  No  instance  could  be  cited, 
certainly,  in  which  the  Court  had  so  interfered ;  but  on  a 
recent  occasion,  in  the  case  of  a  person  named  Hunt^  con- 
fined in  Ilchesier  gaol,  the  Court  had  made  an  order,  thai 
the  prisoner  in  that  instance  should  have  certain  accom* 
modations  allowed  him  which  had  been  denied  by  the 
gaoler.  In  this  case,  the  affidavits  stated,  that  the  defend- 
ants were  treated  in  a  manner  different  from  other  prisoners, 
and  there  seemed  no  good  reasons  for  such  a  distinction. 

Abbott,  C.  J. — We  are  willing  to  do  that  which  by  law 
we  have  the  power  of  doing,  but  we  cannot  go  beyond  the^ 
(authority  which  the  law  has^vested  in  us.  It  is  not  in  our 
power  to  interfere  with  the  regulations  of  prisons  which  are 
placed  entirely  under  the  management  and  control  of  the 
County  Justices,  subject  undoubtedly  to  the  approval  of 
Justices  of  Assize,  Great  Session,  and  Oyer,  and  Terminer 
or  Gaol  Delivery  at  the  Assizes,  according  to  the  provi- 
sions of  the  statute  31  Ceo*  3.  c.  46.  But  we  have  no 
authority  whatever  to  interfere  with  the  regulations  of  the 


Caruu. 


THrNITY  TEUV,  TRt1ll>  OHo.  IT.  687 

priatm,  the  l^sfature  having  provided  for  those  regulations  1822. 
in  another  manner.  I  am  not  aware  of  any  instance  in 
which  this  Conrt  has  granted  an  attachment  under  circum- 
'stances  like  the  present.  If  a  gaoler  behaves  i%  he  is 
liable  to  be  punished,  and  if  he  treats  his  prisoner  bar<- 
barously  and  cruelly  he  may  be  indicted.  In  the  case  of 
the  Ilchester^  gaoler,  we  made  no  order  affecting  the  regu- 
lations of  the  prison ;  all  that  we  did  in  that  case  was  to 
allow  the  prisoner  the  means  of  swearing  an  affidavit,  in 
order  to  enable  him  to  make  an  application  to  this  Court. 
Unless,  therefore,  some  authority  is  found  justifying  this 
tnterference,  we  cannot  make  any  order. 

The  rest  of  the  Court  concurred ;  and 

Evam  took  nothteg  by  his  motion. 


BOXMBR  V.  MAMflALt.  ^^tf*^* 


JL  HIS  was  a  proceeding  by  foreign  attachment  in  die  Lord  Wbere  Jadf- 
Mayor's  Court,  in   the  city  of  1.9^ Joii^  and  die  plaintiff  ^^^ned  in  tiS 
having    recovered  judgment  against    the    garnishee,  who  ^^^^^^^ 
had  withdrawn  himself 'from  the  jurisdiction  of  the  city  don,  agaiatt  a 
of  Lotidon,  and  removed  his  goods  into  the  county  of  lad'reinoTed 
Middlesex  ^  ^"^  ^^ 

theJariMlic- 
Bolland,  in  Easter  Term,  obtained  a  rule  to  shew  cause  crartt-^Heid 
why  execution  should  not  issue  against  the  goods  of  the  *^/*^??®" 
garnishee  in  the  county  of  Middlesex,  on  the  authority  of  against  him 

the  statute  19  Geo.  3.  C.  70.  S.  4.  Conrt,  nnder 

the  statute 
19  Geo.  S. 
Tforton,  on  shewing  cause,  was  now  stopt  by  the  Court  {  c.  ro.  u  4b 

and 

Baltand,  in  support  of  the  rule,  contended,  that  the  case 
nf  a  judgment  m  tb«  Lord  Mayor's  Court  came  within  the 

▼OIn  I.  N  If 


Marshall. 
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1S22.        operation  of  the  4th  section  of  the  statute,  which  pro- 
^-^■v^^       vides,  '*  that  in  all  cases  where  final  judgment  shall  be  ob- 
V.  tained  in  any  action  or  suit  in  any  inferior  court  of  record, 

it  shall  and  may  be  lawful  to  and  for  any  of  his  Majesty^s 
courts  of  record  tit,  Westminster,  upon  affidavit  made  and 
filed  of  such  judgment  being  obtained,  and  on  diligent 
search  and  inquiry  having  been  made  after  the  person  of 
the  defendant  or  his  effects,  and  of  execution  having  issued 
against  such  person  or  effects,  and  that  they  are  not  to  be 
found  within  the  jurisdiction  of  the  inferior  Court,  to  cause 
the  record  of  the  said  judgment  to  be  removed  into  such 
superior  Court,  and  to  issue  writs  of  execution  thereupoo, 
to  the  sheriff  of  any  county  or  place,  against  the  defendant's 
person  or  effects,  in  the  same  manner  as  upon  judgments 
obtained  in  the  said  Courts  at  Westminster.  He  submitted^ 
that  a  foreign  attachment  was  '*  an  action  or  smi  in  an  in- 
ferior court  of  record,"  add,  therefore,  that*  execution  might 
issue  against  the  effects  of  the  garnishee  under  .the  circum- 
stances of  this  case,  upon  the  affidavit  required  by  the  sti- 
tute,  which  had  been  filed. 

Per  Curiam. — We  are  of  opinion,  that  this  case  does  not 
come  within  the  operation  of  the  statute  upon  which  .  the 
motion  has  been  founded.  Looking  to  the  preambM  of 
the  fourth  section,  this  appears  perfectly  evident.  Hat 
section  recites  the  case  of  persons  served  with  process,  n- 
suing  out  of  inferior  courts,  where  the  debt  is  under  ID/., 
and  who  may,  in  order  to  avoid  execution,  remove  their 
persons  and  effects  beyond  the  limits  of  the  jurisdiction  of 
such  Courts ;  and  then  it  proceeds  to  enact  the  mode  in 
which  execution  shall  be  issued  agunst  such  persons.  If  ow, 
the  garnishee  in  the  case  of  a  foreign  attachment,  is  not 
served  with  process  until  execution  issues  against  him,  and 
in  that  case  the  object  of  the  execution  is  merely  to  com* 
pel  him  to  appear.  The  judgment  against  die  garnishee 
is  not  final  until  the  year  and  a  day  have  expired^  and,  Mir 
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sequently,  the  case  of  the  garnishee  does  not  fall  within  the        1822. 


BULMBR 


words  of  the  statute.     We  do  not  know  what  to  do  with  a 

garnishee ;  and  it  would  be  a  perfect  novelty  for  us  to  order    ..     •• 

, .      .       ,      ^         .        , .  ,  Marshall. 

execution  to  issue  against  him  m  the  form  m  which  we 

understand  execution  issues  against  him  when  resident  with- 
in the  local  jurisdiction,  liamelj,  "  to  receive  of  the  gar-* 
nishee  the  money  of  the  defendant  attached  in  his  hands/' 
No  instance  has  been  cited  in  which  such  an  execution 
ever  issued  from  this  Court  under  circumstances  similar  to 
the  present,  and  we  are  not  disposed  to  establish  a  prece- 
dent.  The  words  of  the  statute,  "  any  action  or  suit/'  must 
be  understood  by  us  to  mean^  any  action  or  suit,  where  the 
proceedings  in  the  inferior  court  are  similar  to  those  of  the 
superior  court  of  record,  and  where  the  judgment  is  final. 
Now,  the  judgment  against  the  garnishee  is  not  final,  and^ 
therefore,  this  case  does  not  come  within  the  statute. 

Rule  dischai|;ed. 


DaueE  V.  Kino.  WWn^rfgy, 


jtxDOLPHUS  moved  on  behalf  of  the  defendant  in  this  By  the  LoH** 

case  for  leave  to  come  up  under  the  Lord's  Act,  33  Geo,  3.  0.5:8.5  wbm 

C.  5,  notwithstanding  he  was  out  of  time,  and  he  relied  *^  debtor 

upon  section  5.  of  that  statute,  which  provides,  that ''  where  to  take  the 

any  debtor  shall  have  neglected  to  take  the  benefit  of  the  withia  the  time 

acto  within  the  time  limited,  and  shall  make  it  appear  to  JjJJ^^taS^* 

the  Court  out  of  which  the  execution  issued  that  such  ne-  P^f  ^^^  *»<^ 

neglect  arose 
gleet  arose  from  ignorance  or  mistake,  such  debtor  shall  from  ignmaue 

then  be  entitled  to  take  the  benefit  of  the  acts,  as  if  he  had  ^^|ubf«Dtt^ 

taken  the  same  within  the  time  so  limited  as  aforesaid.**  He  ^t^  ^f  - 

toe  Denentoi 

produced  an  afiidavit  of  the  defendant,  statins  that  a  com*  the  act  as  if 
^  ^  be  had  taken 

«  the  same  with- 

in the  time  limited  i  but  where  an  inMlvent  delayed  his  petition  beyond  the  time  limited, 
in  expectation  of  being  discharged  by  a  commission  of  bankrupt  ^^Held,  that  he  was 
not  entitled  to  relief  on  the  ground  of  "  ignorance  or  mistake." 

N   N  2 
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mission  of  bankrupt  had  been  awarded  against  bkn  to  which 
he  had  conformed,  but  had  not  obtained  his  certificate,  and 
being  in  daily  expectation  of  receiving*  it,  he  had  omitted 
to  petition  this  Court  in  time  for  relief  under  the  Lord's  Act. 
Under  such  circumstances  he  submitted  that  the  defendant 
was  entitled  to  the  benefit  of  the  section  above  mentioned 

Sed per  Curiam. — ^The  words  of  the  statute  are ''igno- 
rance or  mistake.''  It  is  quite  evident  that  the  defendant 
did  not  delay  his  application  either  from  ignorance  or  mis- 
take, but  merely  in  the  expectation  that  he  would  be  re- 
lieved from  custody  in  another  way.  Having  confided  in 
that  expectation,  and  omitted  to  conform  to  the  requisites 
of  the  statute,  we  cannot  say  that  he  is  entitled  to  the 
prayer  pf  this  motion.  " 

Adolphus  took  nothing  by  his  motion. 


tkm'aAtKf^  Doe,  on  the  Demise  of  Cardioan  v.  Roe. 

Jum  to. 

The  flUtote  joLDJSfS  moved,  tinder  the  statute  1  Geo.  4.  c.  87»  for  a 

for  cn'abiin/^'  ^^^^'  calling  on  the  tenant  in  possession  to  shew  cause  why^ 

'*Mdir*to'^'^^  upon  being  admitted  to  defend  instead  of  the  casual  ejector, 

eoverpossefl-  beside  entering  into  the  common  consent  rule,  and  giving 

and  tenementt  ^^^  common  undertaking,  he  should  not  undertake,  in  case 

2Jj»^'^y  a  verdict  should  pass  for  the  plaintiflF,  to  give  the  plaintiff 

tenants,  does  judgment,  to  be  entered  up  against  the  real  defendant  of. 

the  ciise  of  a  the  Term  next  preceding  the  trial  of  the  cause,  and  also 

o*"r afterno?  ^^y  ^®  s^^ou'^J  °ot  enter  into  a  recognizance  by  himself,  and 

tice  to  qnit    '  two  sufiicient  sureties,  in  a  reasonable  sum,  conditioned  to 

given  by  him* 

self,  where  bis  pay  the  costs  and  damages  which  should  be  recovered  by 

TOt*expired  by  the  plaintiff*    The  tacts  were,  that  the  tenant  held  the  pra- 
eOax  of  tkne. 
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mis^  in  qoestioii  of  hb  landlord  on  leiue  for  fourteen  yeara^        1822. 
determinable  in  the  year  1834;  the  tenant  had  himself  given 


Dob 


Rob. 


notice  to  his  landlord  of  his  intention  to  quit,  which  was        ^v, 
accepted  by  the  landlord;  but  when  the  notice  had  expired, 
ti^  refused  to  give  up  ppssesmon;  and  the  question  was. 
whether  the  case  was  within  the  statute  upon  which  the 
motion  was  founded. 

Tke  Court  were  clearly  of  ppinion  that  the  stat.  1  Geo.  4. 
c«  87.  applied  only  to  cases  where  the  lease  or  term  had 
expired  by  mere  efflux  of  time^  and  not  to  a  tenancy  deter*- 
mined  by  notice  to  quit,  either  from  or  to  the  landlord, 
where  diere  was  a  subsisting  lease ;  and  therefore  refused 
the  rtde(a). 

(fl)  Vide  Doe,  dem.  PkUUpi  ▼.  Roe,  ante,  4SSir 


Gent  v.  Tompkins.  jZfZ\ 


A.SSUMPSIT  for  work  and  labour,  and  for  goods  sold.  A  paoper 

Plea,  Non  Assumpsit.    At  the  trial  before  Richard$,  C.  B.  wiUi  ao  scci- 

at  the  last  assizes  for  the  county  of  Bucks,  the  case  m  evi-  rh^^^  ^  ^^ 

dence  was  this  :-^In  September,  18£0,  the  plaintiff,  a  sur-  where  he  was 

.  casnal  poor, 

geon  at  Window,  was  called  in  to  attend  one  Tyrrell,  a  the  parish  sur- 

pauper  of  N&Bton  Longville,  who  had  met  with  an  accident  f^°  and  "in 

in  the  former  parish.     Tyrrell  was  confined  at  Winslow,  and  ^  progress  of 

jegularly  attended  by  the  plaintiff  up  to  the  25th  of  No-  of  the  orerw 

vember,  when  he  was  removed  to  his  own  parish,  of  which  parish  to 

the  defendant  was  an  overseer.    Previous  to  TyrrelFa  re-  TCr^beloMed"* 

moval  from  fVinslow,  the  defendant  called  upon  the  plain-  <?Ued  upon 

'^  *  the  sorgeon 

and  desired 
him  to  take  care  of  the  pemper,  and  do  whai  he  eoMfar  him,  and  added,  **  that  he  would 
see  him  paid ;"  and,  on  a  subseqaent  application  by  the  parish  officers  of  fV*,  after  the 
pauper  was  removed  to  his  own  parish,  the  overseer  said,  ''  if  it  was  right  t^at  they 
should  pay  the  surgeon's  bill,  they  would :" — Held,  in  an  action  aitsinst  the  overseer  by 
the  surgeon  for  the  amount  of  his  bill,  that  tliere  was  no  legal  obligation  on  the  part  of 
the  former -to  pay  under  the  eircmnstances  stated. 


542  cAses  IN  ras  kiko^s  bbkc^, 

18%.       tiff/ and  desired  him  to  take  care  of^die  pan^,  aad  do 
^■^^^      what  he  could  for  him ;  and  added,  **  that  he  woald  aee  him 
V.  paid;*  and^    on  a  subsequent  applioatiom  by  the   paiish 

officers  of  Winshw,  the  defendant  said,  '^  that  if  it  was 
right  that  they  should  pay  the  surgeon's  bill,  diey  would.'' 
Afterwards,  however,  upon  a  formal  demand  of  the  amoont 
of  the  plaintiff's  bill,  the  parish  officers  ofNewi^n  L^ng- 
'Oille  refused  to  pay  it,  ancj  the  present  action  was  broug^it. 
The  plaintiff  originally  made  the  parish  officers  of  Winjaw 
debtors  in  his  bill,  but  subsequently  altered  it,  and  debited 
the  parish  officers  of  Newton  Longville  with  the  amount. 
It  was  contended  for  the  defendant,  that  he  had  never  mide 
an  express  promise  to  pay,  and  therefore  was  iiuder  no  legti 
obligation  to  pay ;  that  he  was  under  no  moral  obligation  to 
pay,  upon  which  the  law  would  imply  a  promise ;  and  that 
the  pauper  being  within  the  description  of  casual  poor,  the 
parish  of  WinsbWf  where  the  accident  happened,  were  Ijsble 
to  maintain  him;  and  therefore  the  action  could  not  be 
maintained.  The  learned  Judge,  however,  left  the  C4^e  to 
the  Jury,  upon  the  facts,  reserving  die  point  of  law  for  (he 
cpnsideration  of  this  Court ;  and  the  Jury  found  a  verdifrt 
fo^  the  plaintiff^  damages  19/«  lR^>  the  whole  amount  of 
his  bill. 

Dover ^  in  Easier  Term,  obtained  a  rule  to  shew  cau|e 
why  the  verdict  should  not  be  set  aside,  and  a  nonsuit  en- 
tered, or  a  n^w  tf ial  granted ;  and 

Storks  and  C.  P.  Williams  now  shewed  cause  against  the 
rule.  This  case  was  well  left  to  the  Jury,  and  they  found  that 
the  defendant  had  given  an  express  undertaking  to  pay  the 
whole  of  the  plaintiff's  demand.  It  is  true  it  has,  in  some  in- 
stances, been  held,  that  casual  poor  are  to  be  supported  by  the 
parish  in  M'hich  they  happen  to  be  when  any  accident  occurs, 
which  renders  relief  necessary ;  but  here  there  was  a  moral 
obligation  upon  the  defendant,  as  one  of  the  overseers  of 
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the  parish  to  which  the  pauper  belonged,  to  imuntain  him        1822. 

in  fait  iHiieiis ;  and  a  monri  obligation  is  a  good  consideration      ""^^^^ 

for  an  express  promise  to  pay.    Lamb  v.  Bunc€(a),  and  At*  v. 

kim  V,  BmweUiby    The  promise  m  this  case  was  suffici.     ''^o»p»»»»- 

ently  express.    Very  soon  after  the  accident  the  defendant 

wits  the  pauper ;  he  sees  and  approves  of  all  that  has  been 

done  and  is  doing;  and  directs  the  plaintiff's  attentions  to 

be  continued.    Then  he  adopts  all  that  was  done  before  his 

visiti  and  if  so,  his  promise  will  cover  the  whole  demand. 

But  even  if  that  be  not  so^  still  there  is  a  consideration  for 

what  was  done  after  the  promise,  because  it  was  done  for 

tbe  benefit  of  the  parish  which  th4  defendant  represented, 

and  by  bis  order.    In  fVaison  v.  Tumeric),  tbe  promise  to 

pay  was  not  made  till  after  the  whole  expeoce  demanded 

had  been  incurred,  and  yet  there  it  was  held,  upon  the 

^groufsd  of  moral  obligation^  that  the  pronAse  W9s  sufficient^ 

diough  no  request  wag  proved  for  the  work  performed. 

Dover  and  J.  B,  Monro,  contri*  There  is.  no  mpral  ob* 
ligation  upon  the  defendant  in  this  case.  It  is  important  to 
observe,  that  the  plaintiff  first  sent  in  hb  bill  to  Window 
parish ;  so  that  whatever  promise  was  made  by  the  de^ 
fendant,  was  in  fsct  a  promise  to  pay  the  debt  of  a  third 
person,  1  which  is  in  itself  nudum  pactum.  But  there  is  a 
clear  legal  obligation  upon  the  parish  of  fVinslaw.  The 
pauper,  in  this  case,  was  not  removeable ;  he  did  not  go 
into  the  parish  of  Window  animo  moraodi ;  and  therefore 
he  came  under  the  description  of  casual  poor,  8ie. ;  and  the 
parish  in  whldi  he  met  with  his  accident  cannot  remove  him, 
but  are  liable  to  defray  the  expences'  of  his.  cure.  This 
point  has  been  repeatedly  decided,  and  in  cases  strikingly 
similar  to  the  present.  JRex  v.  Bury  St.  Edmunds  {d), 
and  Rex  v.  St»  Lawrence,  Ludhwifi).    These  cases  wer^ 

(a)  4  M.  &  S.  tt5.  (<0  10  East,  35. 

(6)  t  East,  &04.  (f)  ^  Barn.  &  Aid.  6^0. 

(c)  BuUert  N.  P.  147  a. 


iaM«       decided  after  a  full  consideratiop  of  the  statutes  IS  and 

^"^^       14  Car.  2.  c.  12.  and  35  Geo.  S.  c.  101 ;   and  upon  the 

«.  principle  that  the  liabilities  of  overseers  shall  not  be  ezr 

ToMFUifS.    iQudej  beyond  the  enactments  of   the  law.    Upon  these 

authorities  therefore,  upon  the  sound  construction  of  t^e 

acts  of  parliame^y   and  upon  ev^  principle  of  justice 

and  good  sense,  the  defendant  is  under  no.  liability  to  paj 

this  bill,  and  the  rule  fpir  a  new  trial  must  be  nwde  al^aolute* 

The  Court  desired  to  know  if  the  defendant  was  willing 
to  pay  9/«  169.  without  cpstjs.  The  defendantfs  coi^isel  ex- 
pressed their  readiness  |o  acquiesce  in  this  pr^osatiof^,  bi^ 
the  plaintiff's  counsel  said  they  had  no  instru^qns  to  cqut 
sent;  upon  which 

Abbott,  C.  J.  saifl-^He  was  quite  satisfied  lbeffa>  was 
not  in  this  case  any  1^  ob^ition  upon  die  detedmt  tR 
pay  the  plaintiff's  demand  in  the  first  instance.  Of  to  pnovide 
for  die  pauper. 

The  plaintiff's  counsel  then  requested  time  to  consult 
widi  his  client^  whether  he  would  adopt  the  suggestion  of 
dike  Court ;  and  haYing^  <hi  a  subaequ^t  day,  saidbe  ^dpo 
^slruationa  upon  the  subj^t^ 

Thfi  Court  said  they  weie  clear^  of  option  there  miist 
be  a  new  trial,  in  order  th^t  the  Jury  m%ht. distinctly  con* 
sider  whether  the  attendance  of  the  pl^tiff  upon  the  p^u^ 
per,  ^ter  the  accident,  was  in  cousideratica  of  the  defend* 
ai^s  expiess  promise  to  pay. 

Rule  ahsolute*. 


182$L 

Cox  9.  BucKNBLL  and  Odiers.  fWrfcqr, 

Jane  SI. 


rri  ^«^v^ 

X  HE  pimntiff  hi  this  case  had  sued  out  a  joint  writ  Plaintiff  med 

agmist  the  defendants,  four  m  number^  and  afterwards  filed  against  four 

4  separate  declaration  against  each  of  Uiem  conditionally,  jotiufy,*aDd 

nd  then  entered  a  joint  appearance  for  all.    Interlocutory  5jJ^9jjJ  * 

judgment  being  afterwards  signed,  oonditioniaiy 

against  each 
separately,  cn- 

CampbeOnovf  moved,  on  behalf  of  the  defendant  Buck-  J,"f|^pJ^. 

m//,  to  set  aside  the  judgment,  as  against  his  client,  for  »ce foraU 

vregularity,  with  costs,  and  contended  that  the  plamtiff^i  tnte,  and  sign. 

proceedings  were  clearly  irregular  according  to  die  practice  J^JJjSu^ctI: 

of  the  Court,    The  plaintiff,  by  declaring  separately  against  Held,  tibuUw 

each  of  the  defendants,  bad  made  four  separate  causes^  and  Irregnlar,  as 

had  thersby  elected  to  proceed  separately,  and  by  the  prac-  oo^t  to'lwve 

tice  of  the  Court  he  ought  to  have  filed  a  separate  appear-  ^^^  separaia 

ance  for  each  of  the  defendants  in  pursuance  of  the  statute. 

S^ng  judgment  therefore  under  such  circumstances  was 

deiuiy  irregular. 

^  IF.  H.  Mottfe  shewed  cause  in  the  first  instance,  and 
Gonten'ded  that  there  was  no  diflference  in  principle  between 
this  and  the  common  case  where  a  plaintiff  files  common 
bail  for  a  defendant  pursuant  to  the  statute.  This  being  a 
joint  writ  against  four  defendants,  it  was  competent  to  the 
plaitttiff  to  file  common  bail  for  all  of  them  jointly,  though 
he  bad  declared  against  each  separately.  Suppose  this  de- 
fendant himself  had  entered  an  appeaiance,  the  plaintiff 
might  have  proceeded  against  him  and  the  other  defendants 
jointly,  as  in  die  case  of  a  joint  and  separate  bond.  It  was 
quite  clear  that  the  defendants  had  a  rig^t  to  appear  jointly 
or  separately  as  they  thought  proper^  and  if  so,  there 
seemed  no  reason  why  the  jrfaintiff  might  not  file  common 
bail  for  them  joindy  or  separately,  as  to  himself  seemed 
best. 


1822.  Abbott^  C.  J. — ^It  is  unnecessary  to  say  whether,  if  hnt 

defendants  be  included  b  one  writ,  a  joint  appearance  of 


Cox 


Bqcknbuu 


V.  all  four  be  requisite  before  any  declaration  is  filed  or  deli- 

vered conditionally;  butafter  the  plaintiff  has  filed  or  deli- 
vered hb  declaration  conditionally  against  some  of  the  de- 
fendants, by  which  proceeding  he  evidently  neMis  to  sever 
his  suit,  there  dearly  must  be  a  separate  appeanraee  W  such 
defendants  to  the  suit.  If  this  be  so  in  the  Offdinaty^ase, 
where  the  defendant  himself  appears,  i  fortiori  thenile 
holds  good  where  the  plaintiff  has  declared  conditiQiially 
against  le^th  defendant  separately,  aQd  filed  bail  aceoidiog 
•to  the  stUule.  I  am  of  opinion  therefore  tbait  tlie  comiwa 
bail  should  have  been  filed  separately,  as- the  plaintiff  had 
declared  separately,  befove  he  was  entitled  to  sign  judg^ 
ment.  ' 

•  l)ie  rest  of  die  Court  concurred. 

Itnbal 


Frirfoy,  FrANCIS,  QUA,  V.  CrYSBLI.. 

Jmu  91. 

Plea  to  an  io.  IN  DEBIT  AHJS  assumpsit  Spr  the  sum  of.  19/.,  b^Iaoce 
t^SSuor^y.  of  tithes  owing  Jby  defendant  to  plaintiff.  Ph», "  that  after 
dSt  Md^tis.  "  *®  making  of  th^  said  promises,  &4?.  and  before  the  ex- 

faction  of  the  <«  hibttiag  of  the  said  hSU,  &c.  to  wit,  mi,  &c,  defend«D& 
said*' promises  . ,  i  .    -i^    i  -i  i»  .Ai    •       ••    m  ■ 

and  Qodertak-  **  paid  to  plamtiff  the  8^|d  sum  of  19/.  m  discharge  and 


declaration       ''  satisfaction  of  the  said  promises  and  undertakings  in  the 

mentioned,       a  ^^  declaration  mentioned  as  to  the  wd  sum  of  19^ ; 

and  accept-  .  . 

ance  and  re-     **  and  plauitiff  accepted  and  received  the  $aid  sum  of  19/* 

plafntitf  of  the  '^  in  satisfaction  and  discharge  of  the  said  promises  and  wh 

Gbvg^Torthe    ''*  dertakings  in  the  said  declaration  mentiox^  as  to  the  said 

said  "promises  f'  suQi  of  19/."    Replicatipn,  that  after  the  making  of  the 

ings,''  is  bad  '  promises,  and  before  the  exhibiting  of  the  bill,  plaintiff  sued 

for  m?  cotTer.   ^^^  a  writ  of  latitat  against  defendant ;  and  traversii^  the 

^'S,**"®  P***""    payment  of  the  said  sum  of  I9/.  by  defendant  at  any  time 
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befera  die  suing  out  of  thcf  said  writ.    Demurrer  ta't^       1883. 
replication^  and  joinder  in  demurrer. 


Mm^mimg  in  eupport  of  die  plea  and  demuifer.  Tim 
aimple  question  in  this  caae  is,  whedier  the  payment  to,  and 
aoceptance  by»  the  plaintiff  of  the  amount  of  die  debt,  be* 
ing  as  it  is  here  speciaUy  pleaded,  is  a  good  bar  to  die 
action ;  and  it  seems  clear,  upon  several  decided  authorities, 
diat  it  is.  The  debt  has  in  fact  been  paid,  and  although  the 
payment  was  not  made  till  after  the  writ  was  sued  out,  still 
it  may  be  pleaded  in  bar,  and  die  action  must  abate.  Com. 
D^.(a),  SuUivan  v.  Montague  (b),  Evans  ▼•  Prosur{c), 
Harris  v.  Jaines{d\  Kimmar  ▼.  2Wfrafil(eX  and  Moor  v. 
Green  (fy  It  is  true  that  the  word  **  dami^^"  is  not  to 
be  found  in  this  plea,  but  that  is  not  a  material  objection, 
because  when  the  debt  was  paid  die  plaintiff's  right  of  ac- 
tion was  gone.  It  was  decided  in  Dixon  ▼•  Parkes{g)  that 
where  the  obligee  pf  a  bond  receives  the  whole  principal 
after  it  is  payable,  he  cannot  recover  intesest  in  an  action 
on  the  bond,  as  solvit  post  diem  is  a  good  plea ;  that  case 
is  in  pari  materift  with  the  present,  and  the  principle  upon 
which  that  was  decided  will  equally  apply  here.  A  simifaur 
principle  is  also  to  be  found  laid  down  m  Pierce  v.  Pax^ 
ton{k\  and  in  fVentworih's  Pleadings  {i).  If  the  payment 
had  been  made  ^before  the  writ  was  sued  out,  it  might  have 
been  given  in  evidence  under  the  general  issue;  but  being 
made  subsequent  to  the  issuing  of  the  writ»  the  defendant 
is  obliged  to  plead  it  in  bar,  Holland  v.  Jourdine(Jc);  and 
it  would  be  going  too  far  to  say  that  such  a  plea  i^  insuffi- 
cient because  the  wofd  **  damages*'  is  omitted,  when  the 
language  of  the  plea  is  in  other  respects  adequate  to  reach 
to  the  plaintiff's  whole  cause  of  action.    Uf^on  these  prip- 

(a)  Tit  Pleader,  t.  9, 10,  (/)  1  Salk.  178. 

(6)  1  Dong.  106.  (g)  1  Esp.  Rep.  109. 

(«)  3  T.  R.  186.  (4)  «  Salk.  519. 

(d)  9  Ea»t,  82.  (i)  5  Weotw.  510.  518. 

(•)  15  £j)»t,  6«2.  (fc)  1  Holf»  N.  P.  Ca»c»,  6. 


Francis 

V. 

Crtsbia. 
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1889.       ci|>Ies  the  plea  ii  suflScient^  aad  the  defendant  is  entitled  t# 
^J^^^J^      the  judgment  of  the  Court  upon  his  demtvrer. 

Justice,  conHrsk,  was  atopt  by  the  Court 


Per  Curiam. — ^There  ia  nd  satisfaction  of  the  plaintiff's 
diimages  averred  in  this  plea/  and  the|>lea  therefor^  cannot 
be  supported.    Satisfaction  of  the  defendant's  promiaes  and 
ytidertakiogis  is  not  sufficient;  it  has  dways  been  held  ne* 
eiessary  to  include  satisfiiction  of  the  plaintiff's  damages. 
The  cases  which  have  been  cited  as  instances  of  a  contiary 
decision  do  not  govern  die  present  case»  because  in  one  and 
til  of  ftem  the  decision  has  turned  upon  a  peculiar  fofin  of 
issue,  which  rendered  die  addition  of  the  word  **  danu^eH^ 
mmecessary.    In  Dixon  v.  Parhe$  the  action  was  broogbt 
upon  a  bond  not  bearing  interest ;  consequently  when  the 
principol  was  paid  ik^re  was  no  breach,  and  diere  were  no 
duaages  arising  to  the  plaintiff  of  In  Uch  the  defendant  couU 
plead  satisfaction.    But  the  case  of  Perry  v«  OdingielUa) 
k  an  aathoriQr  in  express  oontradictioii  to  the  afgoment 
contended  for  on  the  part  of  the  present  defendant ;  and 
upon  that  authority,  and  the  grounds  already  stated^  the 
jdaintiff  is  entitled  to  die  judgment  of  the  Court. 

Judgment  for  the  plaintiff, 
(a)  4  Mod.  Rep.  t60. 


FHdmf, 


Jaiibs  and  Ux.  r.  Tallent,  Executor,  &c. 

2S?ltt.*^  Declaration  m  debt  on  bond,  hyFranci$Jame$ 
STeort^^r"  "°^  Susanna  his  wife,  against  John  Talleni,  executor  of  die 
bond,  condi* 

tioMd  for  tiie  payment  of  an  anmiity  of  sot  for  the  rapport  of  them  and  f  heir  mother 
darips  tiielr  jomi  natural  lives,  or»  in  caM  of  the  death  of  the  children,  dnrinir  the  na- 
tnral  fife  of  the  mother.  One  of  the  children  having  died ;  held,  that  the  executor  of  the 
obligor  was  liable  on  the  bond  for  the  arrears  of  the  amtuity  accming  after  the  death  of 


that  child. 
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obligor  John  Packard,  deceased.  Th6  bond  recited  a 
past  illicit  cohabitation  between  the  said  Susanna  and  the 
obligor ;  that  they  had  had  two  children,  George  Danby, 
and  Louisa  Danby;  and  that  the  obligor  had  agreed  to 
make  a  suitable  provision  for  the  said  Susanna,  and  the 
said  George  and  Louisa.  The  condition  of  the  bond  was, 
that  if  the  said  John  Packard  should  pa;  to  the  said 
Louita,  during  the  joint  natural  lives  of  the  said  Susanna^ 
George,  and  Louisa,  an  annuity  of  80/.  per  annum  for  ihm 
maintenance  and  support  of  the  said  Susanna,  George,  and 
Louisa ;  or,  in  case  of  the  death  of  the  said  George  saaA 
Louisa,  if  the  said  John  Packard  should  pay  to  tiie.aaii 
Susiinnaf  during  her  natural  life,  a  like  sum  of  30/.  per 
aomrn  ;  then,  and  in  either  of  those  cases,  the  bond  was  to 
be  void.  The  declaration  then  avenredi  that  the  said 
Lamta  had^  died;  and  that  during  the  lives  of  the  said 
Susamui,  and  the  said  George,  a  part  of  the  said  annual 
pnyment  of  50/.  had  become  due«  and  was  in  arrear  and 
unpaid.  Plea,  that  the  said  Louisa  had  died,  and  that  the 
eaid  George  had  survived  her  and  was  aliee.  Demurrer,  to 
tbe.plea,  and  finder  in  demurrer*  The  question  for  the 
opinion  of  the  Court  was,  whetheiv  after  tiie  death  of  od^ 
of  the  children,  and.  during  the  life  of  th^  other  <:hild  and 
the  mothar,  the  annuity  was  payable; 

Chitiy,  in  support  of  the  demurrer,  was  stopt  by  tbe 
Court;  and 

Robinwn,  in  support  of  the  plea,  contended,  that  as,  ihe 
words  of  the  bond  cannot  be  extended  beyond  their  plain 
and  express  meaning,  this  action  cannot  be  maintabed* 
To  support  this  claim^  the  word  **  survivor''  must  either  b^ 
found  in  the  bond,  or  must  be  intended  to  be  there : 
it  is  not  to  be  found  there,  and  the  Court  will  not  by  in- 
ference insert  it.  The  plaintiff  has  set  out  the  condition  of 
the  bond  in.  certain  words,  and  the  Court  will  not  assist 
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182X       him  by  adding  others.    The  defendant  has  plteded  per- 
^J2J^      foltnance  of  the  first  obligationi  and  the  condition  pre- 
«•  cedent  to  the   second   obligation  has  not  yet  occurred. 

*  The  bond  is  for  giving  two  separate  annuities,  and  not  one 
only.  What  is  the  meaning  of  die  words  *'  joint  natural 
lives/'  m  this  instrument?  Clearly  they  mean  the  joint 
natural  lives  of  the  mother  and  both  the  children,  and  can- 
not be  construed  to  mean  the  joint  lives  of  any  two  of  the 
parties  mentioned.  Then  the  first  obligation  has  b^en  per* 
formed,  and  the  plaintiff  is  in  no  condition  to  claim  the 
performance  of  the  second,  undl  both  the  children  are 
dead. 

Abbott^  C.J. — We  mu^t  do  that  in  the  present  case 
wliich  it  is  our  habit  and  our  duty  to  do  in  all  cases  of  a 
like  nature,  namely,  carefully  to  consider  the  whole  hok* 
guage  of  the  instrument,  so  as  to  give  efiect  to  what  appeals 
to  have  been  the  real  ol^ect  of  the  parties  in  effe^tiBg  it 
It  is  quite  clear,  tl^it  the  plaintiff  intended  to  scft  out  ibis 
bond  in  the  veij  words  of  it,  and  I  am  of  opinioB,  that  it 
is  well  and  sufficiently  set'  out.  There  are,  indeed,  two  ae* 
parate  annuities  stated,  but  the  sum  and  the  mode  of  paj^ 
ment  of  each  is  the  same,  and  both  regard  one  oonaaaon 
object.  That  ol^ect  evidently  was  to  provide  a  maiat^^ 
nance  for  the  woman  and  her  two  children,  and  I  think  that 
object,  and  the  manifest  intention  of  the  patties,  woold  be 
absolutely  defeated,  by  the  distinction  which  has  been  €oii« 
tended  for  in  argument.  The  defendant  has  bound  himself 
to  maintain  all  the  three  individuak  named  in  the  bond, 
and  so  long  as  the  mother  only,  or  the  mother  and  either 
of  the  children  are  Uving,  he  is  liable  to  the  payment  of 
the  annuity. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff. 


TRINITY  TBRM,  THIRD  ORO.  IV.  9^1 

18S2. 


Lasok  and  Others  v.  AttwooO  and  Others.  Jimetu 


Declaration    m    debt,    by    the  assienees  of  a  Inadechm- 
,    .  ooD  upon  m 

bail   bond.    The  plaintiffs  Mrere  described    in  the  decla-  bail  bond 

ration  to  be  James  Large,  John  Adams,  and   Saify  Ro-  dSBDdant^' 

berts,  administratrix  of  John  Charles  Woolley,  deceased^  ®^^^^* 

and  assignees  of  the  Sheriff  of  Kent,    The  declaration  then  as  adniotstni. 

proceeded  in  die  common  form,  setting  out  the  bill,  which  deceued^wW 

comj^ained  of  Thomas  J Uwood,  Stephen  Vden,  Henry  Fagg,  profa?if*tlie 

and  Thomas  Munns,  the  defendants,  *•  for  that  whereas  the  ?»*'»  ^  *•>« 

.  decbvatlon  la 

said  plaintidb  heretofore,  to  wit,   oXi,  &c.,  sued  and  prose-  reciting  the 

cttted  out  of  the  Court,  8cc.,  against  the  said  drfendants,  a  that  the  aherif 

isertain  writ  of  out  said  Lord  the  King,  called  a  latitat,  ^J^J^}^ 

directed  to  the  Sheriff  of  Kent,  commanding  him  to  take  ^u  commaad- 

ed  to  take 
the  said  defendatU  Thomas  Attwood,  8cc.  to  answer  the  said  <<  the  said  de- 

phuiitifia  of  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  ^^^^^'  ^ 

phnntifls  against  the  said  defendants  for  £00/.  upon  promises,  phdntift  of  a 

&,c»    To  this  declaration  the  defendants  demurred  specially,  past,  mi  ate 

assigning  for  causes  ;-*-first,  that  m  the  commencement  of  ^utiA^*''' 

the  declaration,  the  jriaintiff  Sally  Roberts  \a  termed  and  jg^^^^  !|^ 

appears  to  be  suing  as  administratrix  of  John  Charlek  Held,  ontpe- 

WodUy,  deceased,  and  that  the  other  plaintiffs  are  suing  in   X%t,  tjSdSnt'' 

their  own  right,  and  in  that  respect  that  the  declaration  is  Jjli  w?M  ^ith- 

bad  for  uncertainty,  and  for  the  misjoinder  of  parties  ;*-^  oat  makug 

second,  that  the  declaration  contains  no  prbfert  of  the  will  will ;  but  td, 

of  the  said  John  Charles  Woolley,  deceased ;— and  third,  SUi^^^J^J' 

that  the  declaration  aUtes,  that  the  plaintiffs  sued  out  a  ahewing 

writ  op^  &c.,  again^  the  said  defendants,  meaning  all  the  tte  writ  was 

defendants  in  this  suit,  and  states,  that  in  that  writ  the  Jj^*^i^"^J?^ 

Sheriff  was  commanded  to  take  the  said  defendant^  Tkoma$  fendantin  the 

t        i.  J    J  •.-11  pWutirsinit 

Attwood,  to  answer  to  a  plea  of  trespass,  and  afso  to  a  bill  on  the  writ. 

of  the  said  plaintiffs  against  the  said  defendants ;  wUdi 

allegations  are  inconsistent,  and  it  doth  not  clearly  appear 
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1882.  against  whom  the  said  writ  was  issued^  or  who  was  defead* 
ant  in  the  said  suit  of  the  plabtiffs  upon  such  writ. — 
joinder  in  demurrer. 


Larqi 
Attwood« 


H.  Cooper,  in  support  of  the  demurrer,  made  two  points. 
First,  that  as  the  plaintiff  $a%  Roberts  had  declared  as 
administratrix,  she  ought  to  have  made  profert  in  curii  of 
her  letters  of  administration ;  and  second,  that  there  was  a 
disagreement  between  the  condition  of  the  bail  bond,  which 
was  the  most  important  and  effectual  part  of  the  writ,  and 
the  ac  etiam  clause ;  for  that  the  declaration,  in  setting  out 
the  writ,  stated,  that  the  Sheriff  was  commanded  to  take  the 
said  defendant,  Thomas  Atiwood,  to  answer  the  plaintiff^ 
of  a  plea  of  trespass,  and  in  the  ac  etiam  clause  the  words 
were,  ^*  and  also  to  a  bill  of  the  said  plaintiffs  against  the 
said  defendants,**  thereby  making  it  uncertain  against  whom 
the  writ  was  in  ftct  issued,  or  who  was  the  defendant  in  the 
suit  in  which  the  writ  was  issued.  On  both  grounds^  there- 
fore^ he  prayed  judgment  for  the  defendant* 

The  Court  said,  as  to  the  first  point,  it  was  not  tenable^ 
for  although  there  was  the  addition  of  administratrix  to  the 
name  of  one  of  the  plaintiffs,  SaUy  Roberts,  still  that  was 
ao  objection,  the  profert  of  the  wiU  not  being  necessary. 
Probably,  the  bail  bond  described  her  in  the  character  of 
administratrix,  but  still  she  was  at  liberty  to  sue  in  her 
own  name  with  such  an  addition.  By  the  declaration  it  ap- 
peared, that  she  sued  as  one  of  the  assignees  of  the  Sheriff, 
and  it  is  a  clearly  established  rule  of  pleadii^,  that  wber? 
the  cause  of  action  arises  after  the  death  of  the  intestate 
or  testator,  the  executor  or  administrator  need  make  no  pro« 
fert  of  the  will  or  letters  of  administration.  If  an  executor, 
aa  sudi,  recovers,  a  judgment  against  a  debtor  of  his  tes^ 
tator,  and  the  Sheriff  is  guilty  of  an  escape,  he  may  de« 
scribe  himself  as  executor  in  his  declaration  in  an  action 
against  the  Sheriff  for  the  escape,  and  he  is  not  bound  to 
produce  his  letters  testamentary,  for  he  may  sue  in  his  own 
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name  thou^  he  adds  tbe  character  of  executor  to  it,  which  18S9. 

may  be  treated  as  surplusage.    As  to  the  other  point,  that  ^fy^^ 
seemed  dearly  with  the  defendant,  but  the  Court  would  «. 

give  tbfs^plaintiff  leave  to  amend  upon  payment  of  costs.  ttwood.- 

. !  .Marryait,  for  the  plaintiffi  accepted  the  proposal,  and 
took  lebve  to  amend  upon  payment  of  costs  accordingly. 


Saiurdaif, 

Blackhurst  p.  Bulmeb.  •^"**  ^' 


X  HIS  cause  had  been  taken  out  of  the  Marshall's  list.  Where  a  cause 
and  set  down  for  trial  at  the  Sittings  in  Termi  upon  a  of  ite  turn  and 
sujjgestion  that  it  was  an  undefended  cause,  and  was  accord-  £e  wrTtteii 

ingbr  tried  in  the  absence  of  the  defendant's   counsel,  to  JJ?*.  •*  N"» 
•^     *  .  Pnasj  as  an 

whom  a  brief  had  been  delivered  to  defend  the  action.  nndefeoded 

cause,  and  was 
tried  as  such, 

D.  F.  Jones  now  moved   for  a  rule  to  shew  cause,  why  ^^^fj^i^^f 
there,  should  not  be  a  new  trial  upon  payment  of  costs,  but  counsel  and 
without  an  affidavit  of  merits,  which,  in  conformity  with  the  were  instmet- 
practice  which  had  lately  obtained  of  requiring  in  similar  uie^CoortreL' 
cases, ,  he  should  have  produced.    This  cause  had  been  ^jUT'ifJ!!? 
taken  out  of  its  turn,  and  set  down  for  trial  in  the  paper  of  on  payment 
the  day  as  an  undefended  cause,  although,  in  pomt  of  fact,  oatani^a-' 
a  brief  had  been  delivered  to  the  defendant's  counsel,  who,  ^**  ^  nieriti. 
not  aware  that  the  cause  had  been  set  down,  and  not  seeii^ 
it  entered  in  the  list  for  the  day,  was  not  in  attendance* 
Unless  it  were  laid  down  as  an  iniSexible  rule,  that  counsel, 
attorneys,  and  witnesses,  must  be  present  in  attendance  on 
the  Court  in  every  cause  in  the  list,  however  remote  or  smalji 
tbe  chance  of  trial  might  be,  it  was  impossible  but  th^t  in 
this  case  the  defendant  would  be  entitled  to  a  new  trial  upon 
the  terms  now  prayed.     If  the  practice  of  taking  causes  out 
of  their  turn  were  permitted,  the  suitors  of  the  Court  would 

VOL.  I.  o  o 
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1822.        be  subjected  to  the  greatest  possible   iDconvenieiice  and 

BLACKHtfRST  '"J**^^^^®'     Siippose  a  cause  to  be  last  in  a  list  of  400,  are 
V-  the    parties  to  be  in  attendance  de  die  in  diem,  because 

po9siblt/  that  cause  may  be  tried  out  of  its  turn  i  Admitting 
tliis  to  be  a  cause  without  defence  upon  the  merits,  still 
that  was  no  reason  why  it  should  be  taken  out  of  its  turn, 
and  the  defendant  be  denied  a  new  trial,  but  upon  the  con* 
dition  of  making  an  affidavit  of  merits.  He  insisted,  thai 
the  defendant  had  a  right  to  take  the  chance  of  a  trial,  aid 
of  availing  himself  of  any  defect  in  the  plaintiff's  proceed- 
ings or  want  of  case.  By  taking  the  cause  out  of  its  turn 
the  defendant  was  deprived  of  these  advantages,  and  in  such 
a  state  of  things  it  would  be  most  unjusl  to  call  upon  him 
to  swear  to  a  defence  upop  the  merits  in  order  to  put  him- 
self in  the  9anie  situation  to  which  he  was  originally  en- 
titled. In  the  case  of  Fourdrinitr  v.  Bradbury  {a)  it  was 
undoubtedly  held,  that  the  fact  of  a  cause  being  in  the 
written  list  at  Nisi  Prius»  was  notice  to  the  attorney  that  it 
might  be  tried  at  any  time  in  the  course  of  the  day,  and, 
therefore,  where  a  cause  had  been  for  several  days  in  that 
list,  and  was  at  length  tried  out  of  its  order,  as  an  unde- 
fended cause,  in  the  absence  of  the  defendant's  attorney,  the 
Court  granted  a  new  trial  on  payment  of  costs.  In  that 
case  it  did  not  appear  that  an  affidavit  of  merits  was  re- 
quired. In  this  case  the  defendant  had  not  given  the  plain- 
tiff any  reason  to  believe  that  he  did  not  mean  to  defend  the 
cause,  and  it  ought  not,  therefore,  to  have  been  taken  out 
of  its  order.  If  the  modern  practice  of  posting  up  a  list 
for  the  day  had  never  been  introduced,  it  could  not  be  con- 
tended that  the  defendant  was  bound  to  be*  ready  before 
the  Court  reached  tlie  cause  in  its  regular  order.  The 
meaning  of  that  list  was  merely  to  give  notice  that  such 
causes  might  be  tried  on  that  day,  and  to  release  from  at- 
tendance persons  engaged  in  causes  not  contained  in  the 
)ist.  If  the  practice  authorisuig  attorneys  to  get  causes  set 
(•)  3  Darn.  &  Aid.  328* 
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dovm,  upon  the  suggestion  diat  they  are  uQdefeaded,  were        1B22. 
permitted^  therewould.be  nothing  to  prevent  their,  getting   «  ^"^^^^^  ^ 
any  cause  set  down  for  trial,  whether  there  were  a  good  v. 

defence  or  not.  This  cswse  having  been  taken  greatly  out 
of  its  turn,  and  considering  the  inconvenience  to  which  the 
practice  he  alluded  to  most  lead,  he  submitted,  that  the  de* 
fendant  was  entitled  to  a  new  trial  without  an  affidavit  of 
merits. 

Abbott,  C.  J. — 1  am  of  opinion,  that  a  Judge  at  Nisi 
Prius  has  a  right  to  try  every  cause  set  down  in  his  paper, 
whenever  it  is  called  on  for  trial.     It  is  quite  clear,  th%t 
this  case  was  without  defence,  and  that  there  was  great 
justice  in  trying  it  out  of  its   turn,  inasmuch  as  there  were 
several  witnes^s  in  attendance  from  Liverpool,  at  a  con- 
siderable expence  to  the  parties,  and  it  was  of  great  im- 
portance, therefore,  that  the  cause  should  be  tried  as  early 
'as  poss%}e;     No  injustice  can  be  done  to  the  defendant' in 
any  case  like  the  present,  because,  if  a  canse  is  improperly     ' 
taken  out  of  its  turn,  the  irregularity  will  entitle  him  to  a 
new  trial,  if  he  can  make  an  affidavit  of  merits.     I  very 
much'  doubt  the   wisdom  of  the  practice  of  making  oirt 
written  lists  of  causes  for  trial   for  each  day,  because,  «i-   .  i, 
though   it    may  sometimes   he  convenient  to  parties,  it  is  *  \  [ 

Wfbner  ^ienAed  with  inconvenience  to  the  Court,  by  in- 
ducing persons  to  absent  themselves  when  they  ought  tote 
in  attendance.  If  We  gratot  the  present  appHcation  it  wUl 
come  to  this,  that  in  ev^ry  case  in  which  the  counsel  ^aad  • 
attorney  are  not  in  attendance,  the  Judge  at  Nisi  PrhsiB 
will  be  tdd.  that  he  shall  not  try  the  cause.  I  think,' thilt 
in  a  caie  like  the  present,  taking  such  a  ^trise'  out  of  its 
torn'  mumot  be  attended  widi  the  slightest  wicenvenienoe. 
'The  Court  ought'  not  to  grant  a  new  triUin  thisr  ease 
merely  because  the  ordttiaty  practice  of  putting  the  causb 
ddwniti  (he  papet  of  the  day  has  not  been  complied' with. 
When  a  cause  is  entered  for  trial,  it  is  the  duty  of  the 

o  o  S 
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1822.       tttoraey  to  be  in  attendaooe,  and  readj  widi  his  witnesaei, 
Blackhurst   ^'*®'*®^^'  '^  happens  to  be  called  on. 


BUIMBR* 


Tbe  rest  of  the  Court  concurred. 

Rule  refused. 


jJ^JJ^;  White  v.  Gompertz. 

Where  a  plain*  X  HE  defendant  having  been  arrested  on  a  special  capias 
di^end^^^  ^^  ^^  ^"^^  ^^  ^^  plaintiff,  the  latter  disccHitinued  the  action 

discontmned  ^i  paid  the  defendant  his  cosU :  but  before  the  defendant 
the  actiOD,  and  *^  ,  ' 

paid  him  the  was  actually  dischaiged  out  of  custody,  the  plaintiff  corn- 
fore  he  was  '  menced  a  fresh  suit  for  a  larger  debt,  arinng  out  of  the 
^geS  oaVof  ^™^  cause  of  action,  and  lodged  a  detainer  against  him 
cofltodjr  lodged  without  a  fresh  arrest,  under  which  he  remained  in  cuatody ; 
againit  him  and  on  a  former  day  a  rule  nisi  having  been  obtained  for 
d^bf  ariiifng  discharging  the  defendant  out  of  custody  upon  his  filing 
Sw^  of  ac^*  common  bail,  on  the  ground  ot  irregularity,  and  the  case  of 

tion :— Held,     MoUing  V.  BuckhoUz  (a)  being  then  dtedj 
that  the  de-  ^  n  /  ©  * 

tainer  was  lr«   ^       . 

^hat  the*de-        Chitty  now  shewed  cause  against  the  rule,  and  contended. 

CTt?t?3to1!e    *»t  t*»e  defendant  ought  not  to  be  discharged,  for  that  a 

discharged oot  detainer  was  the  same  as  an  arrest;  and,  consequently. 

filmg  commoD  though  the  first  action  itnight  have  been  discontinued,  still. 
'  as  Ibi^as  ibe  defendant  was  in  custody,  a  detainer  might 

lawfully  be  lodged  against  him,  without  suing  out  another 
writ  and  arresting  him  again.  The  plaintiff  had  at  first 
.arrested  the  defendant  for  a  smtJler  sum  than  was  actually 
du^  to  him,  but  dis^vering  his  mistake,  he  discontinued 
that  action,  corrected  his  error  by  making  a  fresh  affidavit  of 
debt,  and  lodged  a  detainer  before  the  defendant  was  dia- 

(a)  3  M.  &  S.  153. 
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chained.    This  proceeding  must  be  considered  in  point  of        1822. 
law  as  a  fresh  arrest,  and  in  substance  there  was  certainly       wuitb^ 
no  difference  between  a  detainer  and  an  arrest.    In  both  «. 

cases  an  affidavit  of  debt  must  be  madcj^  and  the  sheriff  must 
be  satisfied  of  the  existence  of  the  debt  before  he  detains 
the  prisoner.  A  detainer  having  the  same  effect  as  an 
arrest,  it  must  be  considered  as  an  arrest  in  point  of  form. 
Suppose  four  or  five  writs  come  into  the  hands  of  the 
sheriff,  and  the  defendant  is  arrested  upon  one  of  them,  the 
others  operate  as  effectually  in  detaining  him  as  if  he  were 
arrested  upon  each.  In  principle,  therefore,  an  arrest  and  a 
detainer  were  the  same. 

Denman,  C.  S.,  contri,  was  stopt  by  the  Court. 

Abbott,  C.  J. — We  are  of  opinion  that  there  is  a  clear 
difference  between  arresting  a  person  by  depriving  him  of 
his  liberty,  while  at  large,  and  lodging  a  detainer  against 
him  when  in  custody  upon  other  process.  In  the  case  of 
a  detainer,  it  is  competent  to  the  Court  to  look  into  the 
circumstances  of  the  individual  case,  and  do  what  the 
justice  of  it  seems  to  require.  On  the  authority  of  the 
case  of  Moiling  v.  Buckholtz,  we  are  of  opinion  that  this 
rule  ought  to  be  made  absolute,  but  without  costs.  There, 
the  Court  held,  that  the  discontinuance  of  a  former  action 
is  not  complete,  so  as  to  entitle  the  plaintiff  to  arrest  the  ^ 

defendant  upon  a  fresh  writ,  until  the  plaintiff  has  taxed  the 
costs. 

The  rest  of  the  Court  concurred ;  and  the  rule  was  made 
absolute,  without  costs. 


666  CASBS  IX  THE  KINO'S  BENCH, 

Tuetday,  JoNES   r.  JoNCS. 

June  75. 

Tliougby  by      .ABRAHAM moved  for  a  rule  to  shew  cause  wbj  the 
theCon^it^^  Signed  in  this  cause,   and  the  execution  issued 

jndirroeDt  can-  thereon,  should  not  be  set  aside  for  irregularity,  with  costs. 

not  be  entered    „  '      ,  .  . 

np  on  a  war-      He  made  the  motion  on  behalf  of  third  persons  under  the 

ney  more  tban  following  circumstances,  disclosed  upon  affidavit : — In  1819 

*  y^^  ^^^        the  defendant  gave  the  plaintiff  a  warrant  of  attorney  for 

lea%e  of  tbe     securing  the  payment  of  a  sum  of  658/.,  with  interest,  by 

none  but  tbe     instalments.     Persons  of  the  names  of  DelaJ'osse  and  Mas^ 

^If  rarro^Ijcxt  '^*  ^^  obtained  a  judgment  against  the  defendant  for  a 

to  anyirregu-  debt  of  26?/.;  and,  on  the  22d  of  Jtfuv  last,  sued  out  a 

lanty  in  tbis  .  '  ^  . 

respect.  D.  fa.,  indorsed,    to   levy  that  sum   upon  the  defendant's 

goods  and  chattels ;  but  when  the  sheriff  proceeded  to  levy, 
it  was  discovered  that  the  officer  was  already  in  possession 
under  an  execution  at  the  suit  of  tlie  plaintiff,  upon  a  judg- 
ment signed  on  the  warrant  of  attorney  on  the  20th  of  May. 
The  ground  of  the  irregularity  was,  that  the  plaintiff's  war* 
rant  of  attorney  being  more  than  a  year  and  a  day  old,  judg- 
ment had  been  entered  up  without  leave  of  the  Court,  and 
without  a  rule  or  order  thereof  made  for  that  purpose. 
Tbe  affidavit  negatived  such  leave,  and  denied  that  any  rule 
or  order  of  the  Court  had  been  obtained  previously  to  en- 
tering up  judgment  He  referred  to  all  the  books  of  prac- 
tice, in  which  it  was  laid  down  that  under  such  circum- 
stances judgment  could  not  be  entered  up  without  leave  of 
the  Court  (a);  but 

The  Court  said,  diat  however  available  this  objection 
might  be  if  urged  at  the  instance  of  the  defendant  himself, 
it  could  not  be  pressed  by  a  third  party,  a  stranger  to  tbe 
proceeding,  as  a  ground  of  irregularity,  and  therefore 

Refused  the  rule* 

(a)  Vide  t  Arcbb  15.  Impey,  518,  519,  9tb  ed.  and  Tidd.  551,  where 
tbr  oasc'8  cited  are  3  Salk.  ZU*  6  Mod.  its.  T  Mod.  94.  1  WOa.  36,  and 
1  H.  Bla.  94. 
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The  Kino  v.  Lord  Cadogan  and  Another,  l!!^^* 

JL  HE  defendants  were  indicted  for  not  repairing  a  road,  Mandaimu 

,  will  not  lie  to 

•"a  the  lord  and 

steward  of  « 
manor  to  in- 
Talfourd  moved  for  a  mandamus  to  Lord  Cadogan^  and  tpect  court 

to  the  steward  of  the  court-leet  of  the  manor  of  which  the  pur}K>8eof 

defendant  was  lord,  commanding  him  to  permit  the  solicitor  fil^f^tment  ^ 

for  the  prosecution  to  inspect  the  court  rolls  of  the  manor,  f8«;"»8t  the 
i.      ,  ^    ,     .  .  . ,  ^o''d>  for  not 

for  the  purpose  of  obtammg  evidence  necessary  to  support  repairing  a 

certain' averments  in  the  indictment;  but  thrmanor" 

The  Court  said,  that  though  this  might  in  substance  be  a 
civil  proceeding,  yet  in  form  it  was  criminal^  and  they  could 
not  compel  the  defendant  to  furnish  evidence  against  him- 
self for  the  purpose  of  supporting  the  indictment. 

Rule  refused. 


The  King  v.  Thomas  James.  Ja J  «?.' 


VlN  the  return  to  a  habeas  corpus  directed  to^  keeper  A  commitment 
of  His  Majesty's  gaol  at  Caermartken,  it  appeared  that  the  mnthefo^i 
defendant  Thomas  James  had  been  committed  to  the  custody  ^ISIfwre*'" ' 

of  that  gaoler  under  a  warrant  of  two  Justices,  in  the  fol-  where  a  de- 
1      .  ^  ,  *        n%       %  Li     wndant  was 

lowmg  terms : — "  Laermarthen,  to  wit.    To  the  constable  committed  by 

of  the  parish  of  L.,  and  especially  to  John  Jones,  keeper  f^^^^^^^fpi 

of  the  common  gaol,  8lc-    Receive  into  your  custody  the  toward*  ^em 

body  of  Thomas  James,  herewith  sent  to  you  by  two  of  His  **  until  dia- 

Miyesty's  Justices  of  the  Peace,  and  charged  by. us  tlie  said  unYconnJof 

Justices  upon  the  view  of  us,  for  insulting  behaviour  towards  ^^/lu  **^' 

us  the  said  Justices,  by  telling  us  that  we  were  prejudiced  mitment  was 

and  biassed  as  Magistrates,  towards  him  the  said  Thomas 
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,jfv*. .     James,  in  the  execution  of  our  office,  against  the  peace,  8cc. 
The  Kino     and  him  safely  keep  in  your  custody  until  he  shall  be  dis- 
jAiin,       charged  by  due  course  of  law/'  8cc« 

Campbell,  for  the  defendant,  submitted  that  this  commit- 
ment was  clearly  bad  upon  the  face  of  it,  it  being  a  com- 
mitment for  punishment  as  for  a  contempt,  without  any  term 
certain.  There  was  never  any  instance  of  a  commitment 
for  a  contempt  until  the  party  was  discharged  **  by  due 
course  of  law."  Commitment  for  punishment  must  be  for 
a  time  certain. 

fT,  E.  Taunton  endeavoured  to  combat  the  objectioni  but 

The  Court  were  clearly  of  opinion  that  the  commitment 
was  bad  upon  the  face  of  it,  and  ordered  the  defendant  to 
be  discharged. 


June  95.  OLIVER  V.  JoHNSOlf. 


^brouch^^^  X  HIS  was  a  rule  to  shew  cause  why  the  proceedings  in 
action  to  try  the  action  should  not  be  stayed  until  the  plaintiff  gave  se- 
the  YulWity  of        ..  ^         .  .•:         r._,,_jf 

a  coanniasion    cunty  for  costs.    A  commission  of  bankrupt  had  been  is- 

witkthe^'*  sued  against  the  pkuntiff  on  the  petition  of  the  defendant, 
Viclciumeeit  *"^  ^®  plaintiff  having  petitioned  the  Vice-Chaucellor  to 
lor,  and  after-  supersede  the  commission,  his  Honour  ordered  the  petition 
ed  Iris  detei^'  ^^  ^^^^  ^^^^f  ^^^^  liberty  to  the  bankrupt  to  bring  an  ac- 
g^rngabr^d  ^^°  *^  law  to  try  the  validity  of  the  conunission;  and  in 
to  reside  per*  pursuance  of  that  liberty  he  brought  the  present  action, 
manently,  the   >rri  ,     i.    ,  i-      .  i        ,        i  •     .^^ 

Court  required  J^ne  ground  of  the  application  was,  that  the  plaintiff  was  a 

security  fbr      foreigner  by  birth,  and  had  expressed  his  determination  of 

the  costs  of      going  abroad  to  reside  there  permanently. 

the  action.        «»      «  r  ^ 

SemUe,  that 

such  security  would  not  hare  been  required  if  the  action  had  been  brought  hff  the  9rder 

of  the  Vice-chancellor. 


Ol>IYBS 
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jD.  JP.  Jones  shewed  cause  against  tlie  rule,  and  produced  lan. 
a9  affidavit  of  the  plaintiff,  denying  bis  intention  of  going 
abroadi  and  contended,  that  at  all  events  this  was  not  a  case 
in  which  the  Court  would  call  upon  die  plaintiff  to  give 
Sfscurity.for  costs,  because  it  must  be  taken  to  be  an  action 
brought  under  the  order  of  the  Vice-Chancellor,  and  there- 
fore in  that  respect  the  case  differed  from  the  common  case 
where  a  party  brought  an  action. at  his  own  instance.  He 
referred  to  M*CuUoch  v.  Bjohinton  (a)  as  an  authority,  to 
shew  the  reluctance  with  which  the  Court  called  upon  a 
bankrupt  to  give  security  for  costs,  even  where  he  appeared 
to  be  permanently  abroad.  In  that  case  a  commission  had 
issued  against  the  plaintiff,  (who  was  gone  with  his  family  to 
Hew  York,)  upon  the  petition  of  the  defendant,  who  was 
the  only  creditor,  and  had  chosen  himself  sole  assignee ;  and 
the  plaintiff  haying  brought  an  action  against  the  defendant 
to  try  the  commission,  the  Court  refused  to  stay  the  proceed 
ings  till  he  diould  give  security  for  costs. 

Parke^  control,  uiged,  that  there  was  a  difference  between 
die  case  of  an  action  brought  under  the  order  and  direction 
of  the  Chancellor  to  try  the  validity  of  a  commission,  and 
the  case  where  permission  only  is  given  to  the  bankrupt  to 
bring  such  an  action.  In  the  one  case  the  action  is  brought  to 
satisfy  the  conscience  of  the  Chancellor,  but  in  the  other, 
the  party  is  only  left  to  adopt  such  other  remedy  as  he  may 
deem  expedient.  In  this  case  there  was  no  order  of  the 
Vice-Chancellor,  directing  the  action  to  be  brought;  but  on 
the  petition  being  presented,  his  Honor  simply  directed  that 
the  petition  should  stand  over,  with  liberty  to  the  bankrupt 
to  try  the  validity  of  the  commission  in  an  action  at  law. 
This  was  merely  leaving  the  plaintiff  to  his  own  course,  and 
to  adopt  such  remedy  as  be  might  find  expedient.  This 
case,  however,  in  its  circumstances,  differed  materially  from 
M^Culloch  V.  Robinson,  because  there,  although  the  bank- 

(a)  S  New  Rep.  35S. 
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ru{:rt  had' gone  abroad,  yet  lie  was  ekpected  to  retunito 
England,  and  appear  to  his  commission  ;,  and  there  was  th^ 
additional  circumstance  that  the  defendant  was  die  only  ere* 
ditor,  and  had  swept  away  the  whole  of  the  bankrupt's  pro- 
perty  under  the  commission,  so  as  to  put  it  out  of  his  power 
to  give  the  security  required. 


The  Court  said,  that  this  was  a  case  in  which  security 
ought  to  be  given,  for  althougli  the  plaintiff  had  denied  his 
intention  to  go  abroad^  still  he  had  not  gone  on  to  state  in 
his  affidavit  that  he  meant  to  continue  his  residence  in  this 
countiy.  Had  this  action  been  brought  by  the  order  of 
the  Vice  Chancellor  to  satisfy  the  conscience  of  his  Honor, 
perhaps  the  case  would  have  been  different,  but  the  mere 
liberty  given  by  him  to  bring  the  action  did  not  bring  the 
case  within  the  principle  of  M*CMoch  v.  Robinson.  If 
any  difficulty  should  be  imposed  upon  tlie  plamtiff  by  mak- 
ing the  rule  absolute,  he  was  not  prevented  from  applying  to 
the  Vice  Chancellor  to  relieve  him,  if  it  was  a  case  for  re- 
lief. Under  the  circumstances  of  the  case  as  they  now  ap- 
peared upon  affidavit^  it  seemed  to  come  within  the  ordinary 
rule  where  a  plaintiff  is  called  upon  to  give  security  for 
costs. 

Rule  absolute. 


Jifiics6.'  DoK  dem.  Ibwik  v.  Roe. 

'^gTT      //•  F.  JONES  on  a  former  day  obtained  a  rule  to  shew 

c.  149.  ach.  t,  ^iijg  ^hy  ^Q  service  of  seventeen  copies  of  declarations  in 
reqmnng  an  -^  .  •  i      i » 

office  copy  of  ejectment,  upon  as  many  tenants  m  possession,  should  not 

to  be  written    be  set  aside  for  irregularity,  on  tlie  ground  that  the  copies 
in  the  usual 
and  accoBtom- 

ed  manner,  on  which  a  doty  of  4d.  per  sheet  is  imposed,  and  it  not  havms  been  the  prac- 
tice to  write  such  copies  on  both  sides  of  the  stamped  sheet  of  paper  :^Held,  that  service 
of  17  office  copies  of  declarations  in  ejectment  so  written  and  delivered  to  as  many  tc- 
nauU  in  possession,  was  irregular. 


Roi. 
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had  been  engrossed  on  both  sides  of  the  paper,  contrary  to        1&22. 
the  practice  of  the  Court,  and  in  fraud  of  the  revenue  law8»      '"'^^''^^ 
not  being  properly  stamped  conformably  to  the  provisions         jp, 
of  48  Geo.  3.  c.  149-  sch.  2,  inrhich  requires  that  all  copies 
of  proceedings  upon  which  the  stamp  of  4d.  is  imposed 
should  be  written  in  the  usual  and  accustomed  manner  in 
which  such  papers   are  written,   and  he  cited  Champneys 
V.  llamlin(a),  and  Hartop  v.  Juckes(b).    He  also  pro- 
duced an  affidavit  shewing  that  it  was  not  the  practice  to 
write  copies  of  declarations  in  ejectment  on  both  sides  of 
the  paper. 

Copley,  S.  G.,  now  appeared  for  the  Stamp  Office,  but 
did  not  oppose  the  rule ;  and  as  nobody  appeared  on  behalf 
of  the  lessor  of  the  plaintiifi 

D,  F,  Jones  prayed  that  the  rule  might  be  made  absolute, 
with  costs,  for  the  irregularity,  but 

The  Court  said,  that  as  the  Comnussioners  of  Stamps  were 
no  parties  to  the  rule,  they  could  not  be  called  upon  to  pay 
the  costs,  and  in  the  absence  of  any  other  party,  no  order 
could  be  made  as  to  costs. 

Rule  absolute  (c). 
(a)  IS  East,  294.         (ft)  1  M,  &  S.  709.         (c)  Vide  55  Geo.  9.  c.  184. 


Dob  v.  Rob.  w^imnia^^ 


J:^ LJTT  moyed  for  judgment  against  the  casual  ejector  Serrice  of  the 
in  this  case,  upon  an  affidavit  that  the  declaration  in  eject-  ejecuncDtmtut 


b(B  before  the 
that  day,  and 
of  it  to  the'tepant  in  possesiion  did  not  take  place  till  after  :— Held,  that  the  lessor  of  thf 


essoign  day  of  the  Term,  bnt  where  the  service  was  before  that  day,  and  the  exphination 
of  it  to  the  tenant  in  possession  did  not 
pUintiff  was  riot  entitled  to  jadgment. 


664 

1828. 


Dos 
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ment  wa^  served  upon  tbe  tenuit  in  possession  before  the 
essoign  day  of  the  Term,  but  that  the  explanation  did  not 
take^place  till  afterwardst 

Baylby>  J.,  (the  onljr  Judge  in  Court,)  said,  tbe  service 
of  the  declaration  in  ejectment  by  the  means  stated^  was  in- 
sufficient, and,  therefore,  refused  to  give  judgment. 

Rule  refused. 


Jwute. 


The  statute 
65  6«o.  3. 
c  19«|  whidi 
waspiiiMdon 
the  itth  of 
Jm/^,  1815, 
does  not  ex- 
tend  to  perwiu 
practisiDg  as 
apothecaries 
previously  to 
the  1st  ofAu* 
gutt'mihaX 
year.    A  per- 
son who  prac- 
tised as  an 
apothecary, 
prmoMs  to,  bnt 
not  on,  tbe  1st 
of  Auguatf 
without  a  cer- 
tificate was 
however  held 
to  be  within 
the  penalties 
of  the  act. 
Qvtfre,  whe- 
ther an  infant 
under  the  age 
of  tl  ean  biw- 
fully  practise 
as  an  apothe- 
cary, wilhont 
reference  to 
the  statute. 


The  Company  of  Apothecaries  v.  Robt. 

X  HIS  was  an  action  to  recover  penalties  under  the  statute 
66  Geo.  3.  c.  194,  for  practising  as  an  apothecary  widiout 
a  certificate.  At  the  trial  before  Jbboii,  C.  J.  at  the 
Middletex  adjourned  Sittings  after  last  Hilary  Term,  it 
appeared  in  evidence  that  the  defendant  had  been  bound 
apprentice  to  an  apothecary  at  Kembaoorih  in  fVarwickMn, 
but  before  the  -term  of  his  apprenticeship  had  expired,  his 
master  died.  Soon  after  that  time,  being  then  a  youdi  of 
seventeen  years  of  ^e,  he  came  to  London  to  seek  for  a 
situation  as  an  assistant  to  an  apothecary.  In  the  interval 
before  he  got  a  situation,  he  took  lodgings  and  had  a  card 
printed,  professing  to  carry  on  the  business  of  an  apothecaiy, 
and  it  was  in  proof,  that  prior  to  the  24th  of  JiJy,  1815,  he 
had  compounded  medicines  and  sold  them  to  different  pa^ 
tients  whom  he  had  attended,  but  there  was  no  proof  that 
he  kept  any  shop,  or  openly  exposed  drugs  for  sale.  On 
the  £4th  of  July,  having  obtained  a  situation  as  assistant  to 
an  apothepary  at  Chatham,  he  went  there  to  reside,  and  dis- 
continued practice  on  his  own  account.  Having  afterwards 
set  up  in  business  for  himself  in  London^  this  action  was 
brought.     It  appeared,  diat  the  Royal  assent  was  given  to 
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die  55  Geo.  3.  o.  194,  on  the   12th  o(  July,  lei^^butby 
the  29th  section  it  is  provided^  that  nothing  therein  con-     apothe- 
tained  shall  extend,  or  be  construed  to  extend^  to  any  person    carim'  Co. 
or  persons  practising  as   an  apothecary  previously  to  the        Eoby. 
1st  of  August,  1815.    There  was  no  proof  that  the  de-* 
fendant  was   practising  as  an  apothecary  on  that  day,  and 
the  question  was,  whether  he  came  within  the  saving  clause 
above-mentioned.     The   learned  Judge  charged  the  Jury, 
first,  that  there'  was'  no  evidence  of  the  defendant  having 
practised  at  all  within 'the  meaning   of  the  statute;    and 
second,  that  at  all  events,  it  was  necessary  to  shew  that  he 
was  practising  on  the  1st  of  August,  1815,  which  he  un- 
doubtedly was  not,  and,  therefore,  the  Jury,  under  his  Lord- 
ship^s  directions,  found  a  verdict  against  the  defendant,  with 
one  penalty. 

In  Easter  Term  a  rule  nisi  was  obtained  for  setting  aside 
the  verdict,  on  the  ground  of  misdirection.  On  a  former 
day  in  this  Term,  the  case  was  argued  by  Scarlett,  Gumey, 
and  Campbell,  for  the  plaintiffs,  and  Denman,  C.  S.,  and 
Chitty,  for  the  defendant;  when  the  questions  discussed 
were,  first,  whether  the  defendant,  under  the  circumstances 
of  the  case,  could  be  considered  as  having  practised  at  all 
as  an  apothecary,  within  the  meaning  of  the  statute,  prior 
to  the  Ist  of  August,  1815;  and  second,  whether  he  was 
within  the  saving  provision  of  the  29th  section,  not  being 
in  practice  on  that  day.  In  the  course  of  the  argument  upon 
the  first  question,  the  Court  intimated  a  doubt,  whether  any 
person  under  the  age  of  twenty-one  could  be  entitled  to 
practise  as  an  apothecary,  the  law  presuming  want  of  skill 
in  an  infant ;  and  reference  was  made  to  the  cases  of  C/a- 
fidge  v.  Efoelyn  (a).  Young  v.  Fowler  (b),  Co.  Litt.  172  a., 
and  Com.  Dig.  tit.  Enfant,  c.  I,  as  bearing  upon  the  point ; 
but  as  this  was  a  collateral  question^  no  express  opinion 
was  given  upon  it. 

(a)  5  Bam.  &  Aid.  81.  (&)  Cro.  Car.  55. 
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1622i  7%^   Cour^  .took  time   to  consider  the.  case;   and 


€ARii»*Co.        Abbott,  C.J,  now  delivered  judgment. — ^This  was  an 
V*  action   on   the  55  Geo.  3,   c.  104,    for    practising    as    an 

apothecary  without  having  obtained  the  certificate  re- 
quired by  that  act.  l*he  statute  received  the  Royal  assent 
on]  the  l£th  July*  At  the  trial  before  me,  some  evi- 
dence was  offered  to  shew  that  the  defendant  bad  been 
practising  as  an  ^apothecary  in  June  and  July^  l&\5,  in- 
cluding the  1 2th  day  of  the  latter  month  ;  but  as  the  evi- 
dence did  not  extend  to  the  1st  of  Jugust,  the  defendant 
having  before  tliat  day  become  an  assistant  to  an  apothecaiy 
at  Chaihiim^  I  was  of  opinion,  that  no  person  came  within 
the  exemption  of  the  act,  who  was  not  practising  as  an 
apothecary  on  the  1st  jiugusi,  and  the  Jury  found  a  ver- 
dict for  the  plaintiff.  When  the  rule  to  shew .  cause  why 
there  should  not  be  a  new  trial  was  moved  for  on  bdialf  of 
the  defendant,  two  grounds  were  urged;  6r&t,  that  the  di- 
rection which  I  gave  to  the  Jury  was  wrong  in  point  of  law ; 
and  second,  that  there  was  evidence  of  the  defendant  having 
practised  as  an  apothecary  within  the  nAeaabg  pf  the  statute. 
It  is  not  necessary  to  give  any  decision  upon  the  latter  point, 
for  we  are  all  clearly  of  opmion,  that  the  direction  to  the 
Jury  was  right  in  point  of  law.  The  statute  passed  on  the 
12th  of  Juli/,  1815,  but  it  may  be  said  generally  that  it  was 
^  to  take  effect  upon  the  1st  of  August  following.    The  g^t 

object  of  the  statute,  as  it  appears  by  the  7th  section,  was  to 

^  preserve  the  health  and  lives  of  his  Majesty *s  subjects,  and 

provisions  are  made  which  regard  two  classes  of  persons ; 
namely,  persons  practisbg  as  apothecaries,  and  persons 
acting  as  assistants  to  apothecaries.  As  it  would  be  -known 
to  the  legislature  that  some  persons^ight  be  found  to  be 
engaged  in  the  business  of  an  apothecary  at  the  time  when 
the  penalties  were  to  take  effect,  it  was  reasonable  that  such 
persons  should  be  exempted  from  the  operation  of  the  act, 
and  tliat  they  aliould  learn  within  what  precise'  time  they 
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wer€  to  be  so  er^flgedi  in  order  to  be  thii»  exempted;  Tliere  I8tt* 
are  6ve  sections  in  M'hich  that  point  is  mentioned,  tamcdyi  apotkip. 
the  14th,  17th,  20th,  2l8t,  atid  «9th.  The  14th  s^clibtf  cabiks*  Co. 
regards  apothecaries  and  is  prohibitory*  It  runs  tbna — ^'thait  Ro«t* 
from  and  after  the  1st  day  of  ^ifgi/s/,  1815,  it  shailnot-be 
lawfiil  for  any  person  or  persons  (except  persons  altead^ 
in  practice  as  such)  to  practise  as  an  apothecary  in  any  part 
of  England  or  Walts,  unles  he  or  they  shall  have  been  ex- 
amined, &€.''  Noiiv  the  word  **  already''  as  here  inthKhiced, 
b  of  a  somewha^  doubtful  meaning;  for  it  may  relate  either 
to  the  Ist  oi  August t  or  to  the  12tb  pi  July ^  the  time  of 
passing  the  act.  The  17th  section  relates  to  apothecaries' 
assistants,  and  is  also  prohibitory;  it  runs  thus: — "  that 
from  and  after  the  Ist  of  jfugutt,  18 15,  it  shall  not  be  law- 
ful for  any  person  or  persons  (except  the  persons  then  acting 
as  assistants  to  any  apothecaries  as  aforesaid,  and  excepting 
persons  who  have  actually  served  an  apprenticeship  of  five 
years  to  an  apothecary)  to  act  as  an  assistant  to  an  apothe* 
cary  in  compounding  or  dispensing  medicines  without  under* 
going  an  examination,"  &c.  In  this  clause  there  is  no  doubt 
the  word  *'  then,'*  plainly  and  obviously  refers  to  the  1st  of 
Augusi.  The  20th  section  is  a  penal  clause,  and  embraces  • 
both  oiTenfces*'  It  applies  both  to  apothecaries  and  assist* 
lints*,  with  a  difference  only  in  the  ^mount'of  die  penalty. 
It  states,  *'  that  if  any  person  (except  such  as  are  tkeM 
actually  practising  as  such)  shall,  after  the  Ist  day  of 
August,  1815,"  &c^  In  this  clause  also,  taken  by  itself; 
there  is  no  ambiguity ;  the  word  '*  then"  plainly  refers  to 
the  1st  of  August,  and  it  seems  to  us  that  the  word 
-'*  already,"  in  the  1 4th  section,  is  there  used  to  denote  the 
same  day,  unless  it  was  intended  that  no  apothecary  should 
be  exempt  from  the  penalty  who  was  not  actually  in 
practice  both  on  the  12th  of  July,  and  on  the  1st  of 
August.  The  filst  section  speaks  of  apothecaries  only, 
and  does  not  mention  assistants.  It  relates  to  the  re« 
covery  of  charges,  and  enacts,  ''  that  no  apothecary  shall 
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1889.       be  aUowed  to  recover  any  chaige  claimed  b;  him  in  a9y 
court  of  few,  unless  such  apothecary  shall  prove  <m  the 


Apothb- 


CARiBs'  Co«    trial,  that  he  was  in  practice  as  an  apothecary  prior  toarom 


V. 


RoBT.       the  Istdayof  ^^gtMf^  1815,"  8lc.    Now,  it  was  observed 

in  the  argument  for  th?  defendant,  that  ^s  ti^s  clause  relates 

only  to  the  obtabing  of  payments,  the  legislatuise  might  no| 

think  it  material  to  require  proof  of  the .  precise  day,  but 

might  reasonably  conclude  that  he  who  practised  brfore  that 

day,  and  was  in  practicr  after  it,  was   also   in  practice 

on    that .  day,  unless  .  the   contrary  was    proved.      We  do 

not  see  any  thing  in  this  section  which  can  reasonably  be 

considered  as  controUng  the  £Oth  section,  and  it  is  conse* 

quently  unnecessary  to  .say  whether  the. word  ^*  oi^  can  be 

read  aa  ''  and,"  which  perhaps  may  be  its  proper  construe* 

tion.    The  only  remaining  section  is  the  29th^  which  enaot% 

^  diat  nothing  in  this  act  contained  shall  extend,  or  be  conr 

strued  to  extend,  to  lessen,  prejudice,  or  defeat,  or  in  any 

wise  to  interfere  with  any  of  the  rights,  authorities,  privi^ 

legea,  and  immunities  heretofore  vested  in  and  exercised  mi 

ei^ed  by  either  of  the  two  Universities,'*  &c*«  **  other  than 

and  except  ludi  as  sluiU  or  may  have  been  altered,  varied^ 

'  or  amended  in  md  by  Uiis  act,  or  of  any  person  or  penons 

pmotismg  as  an  apothecary  pteviaudjf  io  the  1st  day  of 

AugHtt,  IBIS,**  &c.    Now,  if  the  words  "  previously  to  the 

Ist  of  August  f  are  to  be  taken  in  their  large  and  unlimited 

sense,  this  saving  datise.  will'  be  quite  irreconcileable  wi th 

the  14th,  and  also  the  £Oth  section^.     But  whether  the 

words  there  lised  refer  to  the  day  of  passmg  the  act,  or  to 

die  Ist  of  August^  here  the  section  plainly  mentions  sudi 

persons  as  were  practismg  previously  to  the  1st  of  Aygutt, 

and  the  question  is,  not  whether  the  party  was  in  prsc- 

tice  on  the  12th  of  July,  or  on  the  1st  o(  AuguU,  but 

whether  he  had  been  in  practice  previously  to  the  1st  of 

August.    Now,  if  any  question  be  made  as  to  whether  the 

exemption  extends  to  persons  who  had  been  in  practice  at 

a  remote  period  of  life,  it  is  impossible  to  suppose  that  thi» 
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WHS  intended.  It  teems  to  us  that  the  only  mode  of  recon*  1822. 
ciling  all  the  clauses^  and  of  carrying  the  plain  object  of  ^^v^^ 
the  law  into  eflRect^  is  to  consider  ihose  apothecaries  only  caries'  Co. 
exempted  from  the  provisions  of  this  act,  who  were  in  §ioix. 
practice  on  die  day  from  which  it  was  to  be  in  operation, 
namely,  the  1st  of  Atiguii;  and  we  think  this  construction 
is  not  inconsistent  with  the  words  of  the  former  clauses. 
This  dause  relates  to  the  Society  of  Apothecaries,  the  two 
Universities  of  Oxford  and  Cambridge,  the  Royal  CSollege 
of  Physicians,  the  Royal  College  of  Surgeons,  and  to  the 
rights  of  those  who  were  in  practice  before  the  1st  of 
Avgiui^  except  as  altered  or  varied  by  the  fetv  alterations 
to  be  found  in  the  20th  section,  which  imposes  the  penalties 
on  persons  not  in  practice.  It  is  not  necessaryi  as  I  before 
observed,  to  say  whether  persons  claiming  exemption  must 
have  been  m  practice  both  before  and  after  the  Ist  of 
AnguU.  If  the  meaning  of  thrs  saving  clause  be  doubt(iiI# 
then,  according  to  all  the  sound  rules  of  construction,  the 
plain  sense  ought  to  govern  us,  and  attending. to  all  the 
|Murt8  of  the  statute,  it  does  not  seem  to  us  that  the  exempt- 
ing clause  has  been  introduced  with  any  intention  of  con- 
Irolii^  any  of  the  ^previous  provisions.  If  the  langtiageis 
doubtful,  we  are  to  give  effect  to  the  plain  meaning  of  the 
words,  and  giving  them  that  effect,  we  are  of  opini<Hi  that 
the  direcUon  given  to  the  Jury  on  the  trial  was  rig^ht,  and 
tfiat  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


▼ot.  I.  F  ^ 
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fV^nesday^  GiLPIN   V.    En  DERBY,   ID  ErrOT. 

JiiM.26. 

>^^/-^•  rri 

if. being esub-  X  HIS  wa8  a  Writ  of  error  from  tlie  Common  Pteas,  »an 
lUhed  ia  tnde,         .  _  ...'•.    .  •  ^        l 

and  wbliing:  ta  action  of  GOvenanty  m  which  judgment  was  given  tor  the 

capiurTeDten  p'^^^^iff  below.     The  declaration  was  upon  an  indenture, 

M**tri^Mhr*    **^®*  ^^  September,  1807,  made  between  the  defeadaat, 

for  ten  years,     of  the  one  part,  and  the  plaintiff,  of  the  odier.     It  stated  in 

with  B.  who  . 

advances  substance,  that  the  defendant  below  carried  on  the  business 

acoveaan  t^*^     of  an  army  clothier,  army  agent,  and  woollen  draper,  in  Ltm- 
that  he  shall      jg^  „„]  ^^  j^  ^^^g  agreed  that  the  plaintiff  should  enter 

TCceife  SOOOi.     .  ... 

perannam  into  copartnership  with  him  for  the  period  of  ten  years, 

partnershtp,  ^^^  ^^  ^J  ^^  ^  ^^^  ^f  ^  indenture ;  that  the  trade 

fits  ^f  ^Ira^'  should  be  carried  on  in  the  name  of  the  defendant  alone; 

are  any^  and  if  and  that  the  plaintiff  should  advance,  (and  it  recited  that  be 

the  capful ;  <li<l  advance),  the  sum  of  20,000/.  by  way  of  capital,  that 

^tit^^.  the  plaintiff  should  not  interfere  in  the  conduct  of  the  bu- 

able  for  any  siness,  that  all  the  ezpences  incident  to  the  trade  should 

peaces  inei-  be  paid  out  of  the  joint  funds  of  both  partners,  but  that 

^Qceral^ad      ^'  ^""^^^  ^  ^^'  ^^  ^'  ^"^  ^^^^»  ^^^^^^  ^  ^^^^^  ^^ 
that  t^^  |>^>-     defrayed  by  the  defendant  alone,  who  was  also  to  guarantee 

carried  on  in     to  the  plaintiff  the  payment  of  all  debts  incurred  and  owing 

oalyT^»^at '  ^  the  concern.     It  was  further  agreed,  that  the  plaintiff  be- 

ten  ^"An  i?*  ^^^  should  receive  out  of  the  profiU  of  the  tirade,  while  they 

the  partner-      were  adequate,  and  out  of  the  capital  when  they  were  not 

■hip  defer-  _  ^  ^  ^.v^^i  .         .  .     / 

mines  by  ef-      adequate,  2000/.  per  annum ;  and  at  the  end  of  ten  years, 

he  alttll^bere-  ^'^^  ^  partnership  determined  by  effluxion  of  time,  the  plau- 

paid  the  tiff  was  to  be  repaid  his  whole  capital  of  £0,000/.  by  six  equal 

SO,0(KM.  by  in-   .        .  ,  j  i 

staiments,  at,   instalments,  at  three  months  each,  from  the  determination  of 
three  months 
date,  bearing 

legal  interest — and  that  if  default  is  made  in  the  annnal  payment  of  20001.  or  the  joint 
capital  is  at  anytime  reduced  to  seOyOOOi.,  then  he  shall  be  at  liberty  to  terminate  the 
partnersliip,  and  repay  himself  the  20,0002.  advanced,  immediately.  J9.  broa|;fat  cove* 
nant  in  C.  P.  and  recovered  judgment,  and  damages,  for  the  non-payment  of  the  tO,OOOL 
at  the  end  of  the  ten  years,  Sit  Jury  expreasly  negativing  usury ;  and  error  being 
brought  in.this  Court: — Held,  that  upon  the  tace  of  the  deed,  A,  and  B,  were  partners, 
and  that- there  was  no  loan  of  money  within  the  meaning  of  the  staliite  of  i 
judgment  affirmed. 
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the  partnership^  witli  lawful  interest.  Finally,  it  was  agreed 
that  if  the  defendant  below  failed  in  the  annual  payments 
to  the  plaintiff,  or  in  the  performance  of  any  of  these  condi- 
tionSy  or  if  at  any  time  the  joint  capital  should  become  re- 
duced to  20^000/.  and  no  more^  then  the  plaintiff  was  to  be 
at  liberty  to  terminate  the  partnership,  and  to  repay  himself 
his  whole  advance  of  20,000/.  immediately.  The  declara- 
tion then  alleged  a  breach  of  covenant  in  the  non-payment 
of  the  capital  sum  of  20,000/.  together  with  interest,  ac- 
cording to  tile  terms  of  the  indenture.  The  defendant  be- 
low craved  oyer  of  the  deed,  set  it  out,  and  then  pleaded 
Several  pleas  of  usury,  on  which  issues  were  joined.  The 
Jury  found  all  the  issues  for  the  plaintiff,  and  assessed  the 
damages  at  15,902/.  besides  costs;  and  the  Court  after- 
wards gave  judgment  for  the  plaintiff  for  l6,114/.  including 
damages  and  costs.  Error  assigned  thereon,  **  for  that  by 
the  record  it  appears  that  the  deed  in  the  declaration  men- 
tioned is  upon  the  face  thereof  usurious,  illegal,  and  void/' 
Joinder  in  Error. 

Campbell,  for  the  plauitiiF  in  error,  contended  on  a  former 
day,  that  the  deed  upon  the  face  of  it  was  clearly  void,  inas- 
much as  the  sum  of  20,000/.  advanced  by  the  defendant  in  er- 
ror must  be  considered  as  a  loan  of  money,  upon  the  usurious 
consideration  stipulated  in  the  deed.  He  admitted,  that  unless 
this  was  a  loan  of  money,  the  statute  of  usury  would  not  ap- 
ply ;  but  looking  to  the  whole  scope  of  the  deed,  it  was  per- 
fectly evideut  that  this  was  an  advance  of  money  to  be  repaid 
at  the  end  of  a  given  time,  with  interest  to  be  paid  in  annual 
payments,  in  respect  of  the  use  of  it.  It  could  not  be  con- 
tended with  success  that  this  was  merely  a  partnership,  be- 
cause it  had  none  of  the  incidents  of  such  a  connexion. 
There  could  be  no  partnership  without  a  division  of  profit 
and  loss  between  the  parties.  Here  there  was  an  espresa 
provision  in  that  respect  directly  negativing  the  idea  of  a 
partnership;  for  Enderby  vf^Ls  to  receive  the  interest,  and 

p  p  2 
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1822.       also  the  principal  moDey,  whether  the  concern  was  profitable 
^ifV"^      or  losing.    If  then  this  was  not  a  partnership^  it  was  ne-' 
V.  cessanly  a  loan  of  money^  where  the  pnnapal  was  not 

hazarded,  and  where  more  than  5L  per  cent,  interest  was  sti- 
pulated for  the  loan.  All  the  provisions  of  the  deed  mani- 
festly tended  to  exclude  the  idea  of  a  partnership,  and  none 
went  more  strongly  to  shew  the  intention  of  the  parties  than 
the  stipulation  that  Gilpin  was  to  carry  on  the  business  by 
himself,  and  in  his  own  name  alone,  without  any  mterference 
whatever  on  the  part  of  Enderby,  who,  whatever  might  be 
the  event,  was  not  only  to  be  saved  harmless  with  regard  to 
bis  loan,  but  was  also  to  receive  an  usurious  consideratioD 
for  the  use  of  the  money  advanced.  He  cited  Morte  v.  tVU- 
son  (a),  as  an  authority  in  point ;  for  there  it  was  held,  that 
if  the  borrower  of  money  give  a  bond  for  the  principal  and 
interest  at  5L  per  cent,  and  covenant  at  the  same  time  also 
to  pay  to  the  lender  a  certain  portion  of  the  profits  of  a 
j/ade  carried  on  by  him  in  partnership  with  another  person, 
this  is  an  usurious  contract,  and  the  obligee  cannot  recover 
on  the  bond.  He  therefore  prayed  that  the  judgment  be- 
low might  be  reversed. 

Parke,  contri,  insisted  thi^  the  deed  declared  iq[K>n,  taken 
by  itself,  wa»  not  usurious,  and  the  Jury  having  found  that 
there  was  no  usury  in  fact,  the  judgment  below  ought  to  be 
affirmed.  In  considering  this  case,  the  Comt  must  confine 
their  attention  entirely  to  the  instrument  itself,  and  unless 
upon  the  face  of  it  there  appeared  cleariy  to  be  a  loan  of 
money  upon  usurious  consideration,  they  would  not  by  any 
intendment  of  kw  assume  any  such  fact  agaiost  the  plaintiff 
below,  more  especially  as  the  Jury  had  ezpresdy  negatived 
the  supposed  loan.  For  this  he  cited  Yeoman  v.  Barstotrib), 
The  statute  of  Anne  distinctly  requires,  not  merely  that  there 
shall  be  payment  of  interest  beyond  5L  per  cent,  but  that 
the  principal  shall  also  be  knt ;  therefore  unless  ihere 

(a)  4  T.  R.  S53.  (6)  1  Lntw.  f7t. 
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a  distinct  loao^  unless  there  was  a  borrower  and  a  lender,       1822. 
that  statute  could  not  attach  to  this  case.    The  mere  reser- 
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vation  of  profit  in  a  partnership  concern,  without  risk,  ^    »  ^*^ 
the  person  who  advances  a  capital,  would  clearly  not  be 
usurious.    The  question,  whether  the  plaintiff's  capital  was 
or  was  not  to  be  in  jeopardy,  ought  to  be  left  out  of  consi* 
deration,  because  the  simple  question  was,  whether  there 
had  been  a  loan  of  money,  without  which,  the  statute  of 
usury  could  not  apply ;  and  he  referred  to  Hameii  v.  Yea  (a), 
Masterman  v.  Cowrie  (6),   Call  ▼•*  Dunning  (c),  and  Dde  v. 
Brown  (d),  as  direct  authorities  upon  this  point.  The  enquiry 
then  was,  whether  upon  the  &ce  of  this  deed,  as  set  out  upon 
oyer,  the  Court  would  say  that  this  was  a  loan  of  money.    If 
it  was  a  loan,  to  whom  was  it  lent  I     It  was  said  on  the 
other  side,  that  Gt/pi/ihad  boitowed  the  money ;  but  no  such 
expression  wa0  to  be  found  in  the  deed  itself.  There  was  an 
€xpress  covenant,  that  the  plaintiff  and  defendant  should  be* 
come  partners ;  there  was  an  express  covenant  that  Enderhy 
should  advance  20,0002.  not  as  a  loan  to  Gilpin^  but  as  the 
consideration  for  the  purchase  of  a  share  in  the  concern.  Upon 
the  face  of  the  deed  this  was  nothing  more  than  the  purchase 
by  Enderby  of  a  moiety  of  the  interest  which  Gilpin  had  in 
the  business-'-of  the  benefit  arising  from  his  capital,  and  of 
the  profits  accruing  from  his  personal  exertions.     The  very 
terms  of  the  indenture  proved  that  it  was  no  more.    True  it 
was,  there  was  a  covenant,  that  at  the  expiration  of  the  part- 
nership the  advance  of  20,000/.  was  to  become  a  loan,  pay- 
able with  lawful  interest,  if  the  money  was  not  repaid  with- 
in the  ten  years*    This  was  the  true  construction  of  the  in- 
strument, and  none  other  could  fairly  be  put  upon  it.    The 
judgment  of  the  Court  of  Common  Pleas  did  not  pass 
without  argument ;  the  question  was  fully  discussed  in  the 
Court  below;   and  on  motion  in  arrest  of  judgment,  the 
Judges  of  that  Court  pronounced  their  judgment  in  favour 

(a)  1  Bos.  &  Pul.  144.  (c)  4  East,  53. 

(6)  3  Campb.  488.  (d)  1  Holt,  *t95. 
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18^*        of  the  plaintiflf,  on  the  ground  that  this  was  a  partnership 
^JV^       for  ten  years^  and  that  the  money  advanced  did  not  become 
«•  A*  loan  until  die  expiration  of  that  period.    On  thi^t  gr<%pd 

he  prayed  that  the  judgment  might  {>e  affirmed. 

•  •  ■  / 

.  Campbdl,  in  r^ply,  said,  that  this  Court  would  not  be  bol^ 
by  the  decision  of  the  G>urt  below.  He  re-urged  his  former 
argument,  that  as  the  plaintiff  was  to  be  exempt  from  all  risk 
attending  the  coAcerii,  and  as  he  was  to  receive  a  nett  suqa  per 
annum  for  the  use  of  his  money  during  the  ten  years^  it  was 
impossible  to  treat  the  transaction  in  any  other  light  than  as 
a  loan  of  money  upon  usurious  consideration.  Thb  case  was 
l^erfectly  distinguishable  from  those  cited  on  Uie  other  $ide 
because  in  the  latter  no  money  had  passed  between  U^e  par- 
tieSy  and  therefore  there  could  be  no  loan.  Here,  money  had 
passed^  and  eons^quently  those  cases  did  not  apply.  In  the 
ca^e  of  Doe  v.  Broten  {a),  the  money  was  not  to  be  repaid, 
whereas  here  it  was,  and  that  also  constituted  an  important 
difference.  That  was  a  nisi  prius  case  ;  but  the  case  of 
Doe  V.  Chamber s  {b)  vi2LS  an  answer  to  it.  Contencling. 
therefore^  that  he  was  not  remove^  from  his  original  ground 
of  argument;  he  insisted  that  the  judgment  ought  to  be  re- 
verse^. 

The  Court  took  time  to  consider  the  case,  and 

Abbott,  C.  J.  now  delivered  judgment  :—'lliis  was 
a  writ  of  error,  brought  upon  a  jiidgnient  of  the  Court 
of  Common  Pleas,  in  an  action  of  covenant,  upon  an  in- 
denture bearing  date  d^th  September,  1807.  The  de- 
fendant had  pleaded  several  pleas,  on  which  issues  were 
jbined  and  judgment  given  for  the  plaintiff.  The  indenture 
i^  set  forth  at  large  on  the  record,  and  the  ground  of  the 
writ  of  error  was^,  that  this  indenture  manifestly  exhibits 

(a)  1  Holt,  295.  (6)  4  Campb.  %. 
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usury  on  the  face  of  it,  and  being  against  tbe  statute  oaght 
to  be  pronounced  void  in  law.    The  particulars  of  the  deed 
have  been  so  recently  before  us,  that  a  terj  concise  nbtice 
•f  them  will  be  safBcient.     Hie  Indenture  set  out  on  the 
record  professes  to  be  ji  deed  of  copartnership  between- 
these  parties  for  a  period  of  ten  years.    The  counsel  on 
both  sides  have  agreed,  that  by  the  effect  of  the  deed  Gilpin 
covenants  absolutely  that  Enderby  shall,  at  the  expiration  of 
ten  years,  receive  20,000/.  the  sum  which  b  said  to  have 
been  advanced  by  him,  whether  the  stock  may  at  that  time 
be' sufficient  or  insufficient  for  that  purpose.    The  Court 
adopt  this  construction  for  the  present,  and  we  think  that 
the  plaintiff  below  cannot  maintain  his  action  on  any  other 
supposition.     But  the  defendant  below  builds  his  argument 
that  this  transaction  is  tainted  with  usury  on  this  foundation. 
According  to  the  contents  of  the  deed,  Gilpin  was  carrymg 
on  the  business  of  an  army  clothier,  and  it  was  agreed  that 
Enderby  should  become  a  partner  for  ten  years,  and  should 
advance  20,000/.  as  part  of  the  capital  for  can7ing  on  the 
business,  and  Gilpin  covenants  that  the  rest  of  the  capital 
shall  be  provided  by  him,  to  the  amount  of  10,000/.  at  the 
least;  he  is  to  conduct  the  trade  in  his  own  name,  without 
any  interference  on  the  part  .of  Enderlnf.     During  the  con- 
tinuance of  the  partnership,  Enderby  is  to  receive  out  of  the 
accruing  profits  2000/.  a-year,  or  out  of  the  capital,  if  the 
profits  are  not  sufficient  to  pay  that  sum.     Gilpin  is  to  pay 
out  of  the  partnership  funds  all  such  expences  as  may  arise 
in  the  trade,  and  at  all  events,  at  the  end  of  the  tea  years, 
if  the  partnership  shall  determine  by  effluxion  of  time,  £»* 
derby  to  have  the  £0,000/.  repaid  him  by  instalments,  bear- 
ing legal  interest.    There  are  also  clauses  by  which  Gilpin 
agr^s  to  exhibit  a  regular  account  of  the  debits  and  credits, 
and  the  profits  and  losses  of  the  business,  and  also  for  re- 
ferring disputes  which  may  arise  to  arbitration,  and  several 
others  not  necessary  to  enumerate,  but  which  are  usual  in 
partnership  deeds.     By  the  execution  of  this  deed,  Enderby 
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1899.  imdoubtedly  made  himself  liable  as  a  partner  to  all  dw 
^0^^  partnership  creditors,  though  he  might  not  be  liable  as  bc- 
«•  tween  Gt'/pjn  and  himself;  and  if  the  deed  discloses  the 
real  hcts,  and  the  real  mtentions  of  the  parties  to  it,  tUs  is 
not  a  case  of  a  loan  of  monej  from  Enderbjf  to  Oilpin,  trot 
a  contract  of  pattnership  between  them»  of  a  peculiar  kind 
certainly.  If  the  deed  does  not  disdose  the  teal  Acta  and 
intentions  of  the  parties,  but  was  executed  only  as  a  con- 
trivance to  cover  a  loan  of  20,000/.  for  ten  years,  at  lOL 
per  cent,  interest,  dien  undoubtedly  it  is  void.  This  b  a 
fact,  however,  which  ought  to  have  been  found  as  such  af- 
fimmtively  by  die  Jury,  in  order  to  have  enabled  the  C<nurt 
to  pronounce  an  opinion  thereupon.  But  as  sudi  fact  has 
not  been  found,  and  in  the  absence  of  such  finding  we  inust 
ccmsider  thte  deed  as  speaking  the  real  language  of  the  par* 
ties,  and  so  considering  it,  we  cannot  pronounce  it  to  be 
void.  Tlie  partnership,  as  constituted  by  this  deed,  may  be 
prebMy  of  an  unusual  kind,  but  that  circumstance  will  not 
authorize  us  to  say  that  there  was  no  partnership,  and  that 
this  was  simply  a  loan  of  money.  Unusual  as  such  a  part<> 
nership  may  be,  it  is  by  no  means  impossible  that  a  man  car- 
rying on  a  trade  with  a  capital  of  £0,000/.  might  have  made 
a  profit  of  3000/.  per  annum,  and  mij^t  diink  and  expect, 
(though  I  cannot  say  in  my  opinion  such  an  expectation  was 
likely  to  be  realised),  that  if  the  capital  was  doubled,  the 
profits  would  be  doubled  also ;  Gilpin  might  have  thought 
if  he  could  induce  a  person  to  bring  in  20,000/.  upon  an 
undertaking  that  he  should  receive  2000/.  ^-year  for' it,  he 
himself  being  enabled  to  make  4000/.  of  it,  in  his  own  estL 
mation  it  might  be  a  very  good  covenant.  Somof  such 
opinion  may  have  induced  the  covenant  between  the  parties. 
We,  however,  must  take  the  contract  from  the  deed,  and 
looking  at  its  import,  we  cannot  pronounce  it  void.  We 
think  the  judgment  of  the  Court  of  Common  Pleas  must 
therefore  be  aflirmed. 

Judgment  affirmed  for  the  plaintiff. 
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X  HIS  m-as  a  motioa  for  settiog  aaide  interlocutory  jiidg*  Pleaof  jndg^ 


meot,  signed  by  the  plaintiff  after  plea  pleaded.  edof  aTcna 

b^BreeaaiaoC 
aetioiiy  nay  be 

fVilde  shewed  for  cause,  that  the  plea  not  bebg  adapted  ^^  ^ 
to  the  cause  of  action,  the  plabtiff  was  entitled  to  s^  the  plaintiff  it 
judgment.    It  was  an  action  upon  a  bill  of  exchange,  wluch  sicn  jadcmeat 
was  not  due  until  If iVary  Vacation ;  and  to  the  plaintiff's  ^f^Q^ 
declaration  of  Easier  Tenn^  the  defendant  pleaded  a  judg* 
ment  recovered  as  of  Hilary  Term,  the  bill  not  being  in 
&ct  then  due ;   and  on  the  authority  of  PhilUps^v.  Bruce  (a) 
the  plamtiff  treated  the  plea  as  a  nullity,  and  rigned  judg* 
went 

<  Hutchitiion,  contri,  urged,  that  as  this  was  an  action 
^inst  an  attorney,  the  bill  must  have  been  filed  against  him 
as  of  the  Term  preceding  the  cause  of  action,  and  there* 
fore  there  was  nothing  incongruous  in  the  form  of  the  plea, 
to  which,  if  it  was  objectionable,  the  plaintiff  ought  to  have 
demurred.    But 

.  Per  Curianu — ^The  judgments  at  all  events,  could  not 
have  been  recovered  until  Easter  Term,  and  therefore  it  is 
quite  dear  that  this  plea  is  false  and  insensible.  If  de* 
fendants  will  plead  judgments  recovered,  for  the  purpose  of 
delay,  let  them  at  least  take  care  that  their  pleas  are  good 
in  form- 
Rule  discharged  (6). 


(a)  1  Chit.  Rep.  5Z6f  668.     Barnes,    t52.    and    I  Chit, 

lb)  Vide    1  Bof.  Ac  Pul.  645.      Rep.  355  aod  565. 
3  Id.  395.    5T.R.15S.    4  Taunt. 
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Anfirformiition   X  HIS  was  ai>  information' filed  by  his  Majesty's  Attorney* 

Smrglnrt^at    General  against  the  defendant,  for  perjury.    The  infonna- 

dcfendant,  be-  ij^^  contained  two  sets  of  counts,  assigning  perjivy  upon 

mittee  of  the     evidence  given  by  the  defendant  in  support  of  a  bill  pending 

mbiis,  *^  know-  before  the  House  of  Lords,  for  the  prevention  of  bribery 

SerateW^and^'  ^^^  corruption,  in  the  election  of  members  to  serve  in  Paf- 

of  hi«  own  act  liament  for  the  borough  of  Barnstaple^  in  the  countv  of 

and  eonsent,  -,.,,.* 

did  depose  and  iJevon*    One  set  Was  framed  m  the  onlraary  form,  setting 

taln^^cte  iet*^"  forth  the  evidence  given  by  the  defendant  at  the  bar  of  the 

forth  in  the  in-  House  irf  Lords,  asd  theii  assigning  p^ury  thereon.    The 

and  that  he  second  set  stated  in  substance,  '^  that  on  the  4th  of  March,  in 

^e^bar  of  the  the  59th  year  of  the  reign  of  his  late  Majesty,  a  Select  Com- 

LordST^know-  ™^t*®®  ^^  ^^  House  of  Commons  had  been  appointed  to  de- 

ingJy  and  deli-  termine  the  merits  of  an  electicm  of  two  burgesses  to  serve  in 

of  hi«  own  act  Parliament  for  the  borough  of  Barnstaple^  in  the  county  of 

did  dep<^"aiid  Devon,  aud  of  the  return  of  Sir  Manassdi  Mas$eh  Lopez, 

*^*^*fo  t^  ^^  ^^'  *"^  Fr^^^cis  Molyneux  Ommaney,  Esq.  who  had  been 

tradicting  then  lately  returned  to  serve  in  Parliament  fbk-  the  said  bo« 

previously  rough,  and  that  the  defendant  was  examined  as  a  witness 

theS)ram?ite  *^®*^'"^  ^^^  Committee  touching  the  merits  of  the  said  elec- 

of  the  House  tion,  and  deposed*' — ^in  sub9tance,  and  to  the  effect  set  forth 
with  a  conclu-  >&  t^®  information,  which  purpoited  to  shew  bribery  and 

tiie"defendant  corruption  in  one  of  the  candidates  at  the  election.    It  then 

in  manner  and  proceeded  to  state,  that  •*  on  the  14th  of  January,  in  the 

form  aroFesaid, 

did  commit      d9tb  year  of  the  reign,  8(c.  at  fVestmnster,  in  the  county  of 

rap^"i^nry°r'  Middlesex,  to  wit,  at  the  parish  of  5^  Margaret,  within  the 

muL^Jd.        l»^tJ  of  Westminster,  in   the  county  of  Middlesex  afore- 

said,  a  certain  bill,  intituled,  "  An  Act  for  the  Prevention 

of  Bribery  and  Corruption  in -the  Election  of  Members  to 

serve  in  Parliament  for  the  Borough  of  Barnstaple,  in  the 

County  of  Devon**  \Vas  pending  l^efore  the  Lords  Spiritual 

and  Temporal,  *«  anJ  that  the  defendant  Edward  Harris, 
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OD  the  25th  of  June,  in  the  59th  year  of  the  reign*  dijd  ap*        1822. 
pear  at  the  bar  of  the  House  of  Lords,  aa  a  witness. in  sup- 
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port  of  the  ^ill,  and  M^a^  then  and  there  sworn  to  speak  the  v. 

Ir^th."  It  tlien  alleged,  "  that  the  said  Edzeard  Harris, 
being  so  sworn,  to  wit,  on  the  day  and  year  aforesaid^  at  the 
parish  and  within  the  liberty  aforesaid*  in  the  county  afore* 
said,  on  his  oath  aforesaid^  knowingly  and  deliberately,  and 
of  his  own  act  and  consent*  did  say*  depose*  swear,  and 
give  in  evidence  to  the  said  Lords  Spiritual  and  Tempocal* 
touching  the  matters  so  before  and  under  the  consideration 
of  the  said  Lords  Spiritual  and  Temporal,  amongst  other 
thiogtr*  in  substance  and  to  the  effect  as  follows" — setting 
forth  the  evidence  so  given  by  the  defendant,  which  was 
directly  in  opposition  to  what  he  had  deposed  in  the  Com- 
mittee pi  the  House  of  Commons,  appointed  to  try  the 
merits  of  the  same  BamHaple  election.  The  information 
then  contained  an  averment  of  the  identity  of  the  election, 
and  persons  mentioned  by  the  defendant  in  his  evidence  be- 
fore the  Committee  of  the  House  of  Commons*  and  at  the 
bar  of  the  House  of  Lords,  respectively*  and  then  con- 
cluded as  follows  : — *^  And  so  the  said  Attorney-General, 
who  prosecutes  as  aforesaid*  for  our  said  Lord  the  present 
King*  says*  that  the  said  Edxoard  Hajris,  tq  wit*  at  the 
parish,  &c.  within  the  liberty,  &^.  in  the  county,  8cc.  in 
manner  and  form  aforesaid,  did  commit  wilful  and  corrupt 
peoury."  Plea,  Not  Guilty.  At  the  trial,  before  ^6- 
bott,  C.  J.,  at  the  Middlesex  adjourned  Sittings  after  last 
]^Iichaelmas  Term,  tlie  defendant  was  acquitted  on  the  first 
set  of  counts*  charging  perjury  in  the  ordinary  form,  but 
\i'as  found  guilty  upon  the  rest  of  the  information. 

In  fiilary  Term,  it  was  moved  in  arrest  of  judgment* 
diat  this  information  could  not  to  be  supported,  and  four 
principal  grounds  of  objection  were  taken ;  first,  that  the 
information  stated  no  specific  fact  which  was  charged  to  be 
criminal*  so  as  to  conslTtute  the  offence  of  perjury ;  second. 


«• 


MO  CASES  IN   THB  KING*S  BENCH, 

1833.  that  no  time^  pltce,  and  jurisdictxm  were  alleged ;  tbird,  that 
1^,2  the  supposed  perjury  was  not  charged  to  have  been  com- 
mitted <'  knowingly,  falsely,  comiptlyi  and  wickedly ;''  and 
foilirth,  Aat  the  evidence  upon  which  the  peijnry  was  as- 
signed was  not-  stated  to  be  material  and  relevant  to  the 
matter  in  issue,  nor  was  it  stated  which  deposition  of  the 
defendant  was  false,  nor  on  which  occasion  the  peijury  was 
committed.  On  these  objections  the  Court  granted  a  rule 
nisi;  and 

Copley f  S.  G.,  and  IMtledalej  on  a  former  day  shewed 
cause.    The  question  in  this  case  is,  whether  the  crime  of 
perjury  is  legally  and  aptly  chained  in  those  counts  of  the 
information  upon  which  the  defendant  has  been  convicted* 
The  information  cbaiges  that  the  defendant  was  examined 
before  a  Committee  of  the  House  of  Commons,  and  there 
deposed  to  certain  facts,  and  that  afterwards,  at  the  bar  of 
the  House  of  Lords,  when  examined  concerning  the  same 
facts^  **  he  knowingly  and  deliberately,  and  of  his  own  act 
and  consent,  did  say,  depose,  swear,  and  give  in  evidence^ 
the  direct  contrary;  and  so  the  information  concludes,  thaihe 
has  committed  wilful  and  corrupt  penury.    Now,  the  ques- 
tion is,  whether,  by  the  juxta  position  of  the  evidence 
given  by  the  defendant  on  these  two  several  occasions,  the 
crime  of  jperjury  is  well  assigned.     It  is  true,  that  the  in«- 
formation  does  not  shew  on  which  occasion  the  perjury  waa 
committed,  nor  which  statement  was  false,    but  that  is 
quite  unneoessary.    It  is  evident  that  peijury  was  com- 
mitted sofnewhere,  but  from  the  nature  of  the  case  it  was  im- 
possible to  allege  with  certainty  in  what  place  it  was  com* 
mitted.    No  other  mode  of  charging  the  perjury  could  have 
been  adopted  under  the  circumstances.    This  case,  however, 
is  not  without  precedent.    The  information  viras  framed 
upon  the  form  of  an  indictment  for  perjury  found  in  the 
note  book  of  Mr.  Justice  Chambre.      That  was  the  case 
of  a  man  who  was  convicted  of  peijury  before  Fa/es,  J.,  at 
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the  Lancashire  Sammer  Assizes,  1764.    The  defendant  in       1023. 
that  case,  had  first  given  his  information  on  oath  before  a      v^v*^ 
Justice  of  die  Peace,  that  three  women  were  concerned  in  ^^ 

a  riot  at  his  mill,  which  was  demolished  by  a  mob  on  ac-  HAa«ii. 
count  of  the  price  of  com  ;  afterwards,  at  the  Sessions,  the 
rioters  were  indicted,  but  the  defendant  having  in  the  mean- 
time been  tampered  with,  then  swore  that  the  women  were 
not  concerned  in  the  riot  Upon  this  contradictory  swearing 
>  the  defendant  was  indicted  for  perjury.  There  was  no  evi- 
dence upon  the  trial  to  prove  that  the  women  were  con- 
cerned in  the  riot,  which  was  the  perjury  assigned,  but  the 
defendant's  own  mformation  on  oath. before  the  Justices 
being  produced  and  read,  in  which  he  had  sworn  they  were 
in  the  riot,  and  evidence  being  given  that  be  had  deposed 
the  contrary  at  Sessions,  the  learned  Judge  thought  it  suf^ 
ficient  to  convict  him,  and  he  was  accordingly  found  guilty, 
and  transported ;  and  afterwards  Lord  Mamfieli,  C.  J.^ 
Wilmot,  and  Aston,  Justices,  to  whom  Yates,  J.  stated  the 
reason  of  his  judgment,  concurred  in  his  opiniiHi.  Inan^ 
Other  case.  Rex  v.  Granger,  tried  in  Yorkshire,  before 
Chambre,  J.,  m  1802,  the  indictment  was  framed  precisely 
in  the  same  manner,  although  the  defendant  was  convicted 
upon  a  count  in  the  indictment  framed  in  the  usual  form. 
There  seems  no  good  reason  why  an  informatbn  for  peijury 
so  committed  should  not  be  supported.  It  cannot  be  ob- 
jected, that  the  defendant  would  be  deprived  of  his  plea  of 
autrefois  convict  or  autrefob  acquit,  by  the  uncertainty  of 
the  charge.  Suppose  the  information  is  good  against  him 
for  the  pegury  alleged  to  have  been  committed  before  tfie. 
House  of  Lords,  or  vice  versft,  suppose  him  to  be  acquitted 
of  that  chaiige,  he  cannot  be  prosecuted  again  for  the  tes- 
timony given  before  the  House  of  Commons,  because  the 
prosecutor  has  made  his  election  upon  which  chaige  he  in* 
tends  to  proceed,  and  even  if  he  should  be  so  again  pro- 
secuted, he  might  plead  specially  the  circuuMtances  of  the 
case,  and  that  he  was  convicted  or  acquitted  before,  as  the 
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1822.        fact  might  be.     Ou  these  grounda  they  prayed  judgment 
for  the  Crown. 


jidolphus,  and  D.  F.  Jones,  contrd.  This  information 
cannot  be  supported  upon  any  precedent  in  the  books 
tvhich  has  received  a  solemn  judicial  decision.  The  cases 
which  have  been  relied  upon  on  the  other  side  do  notap- 
pear  to  have  much  weight,  and  the  paucity  of  such  cases 
evidently  shews  what  the  sense  of  the  profession  must  have 
been  upon  a  question  of  this  nature.  Innumerable  in- 
stances of  indictments  for  peijury  upon  such  materials  must 
have  occurred,  if  it  had  been  conceived  that  they  would  lie 
under  such  circumstances.  This  information  is  directly 
opposed  to  all  general  rules  of  criminal  pleading.  It  is  an 
Established  rule,  that  every  indictment  shall  state  some  spe- 
cific fact  which  is  charged  to  be  criminal — the  circumstances 
necessary  to  constitute  the  crime — the  time,  place,  and  ju- 
risdiction. And  this  for  the  most  obvious  reasons.  First, 
that  the  defendant  may  know  what  crime  he  is  called  upon 
to  answer  for ; — second,  that  the  jury  may  appear  to  be 
warranted  in  their  conclusion  of  guilty  or  not  guilty,  upon 
the  premises  laid  before  them  ; — and  third,  that  the  Court 
may  see  such  a  definite  crime,  that  they  may  know  how  to 
^ply  the  punishment  prescribed  by  law.  Now  here,  there 
is  no  precise  charge  either  as  to  time,  place,  or  jurisdiction ; 
here  the  Attorney-General  contents  himself  with  stating  that 
''  $0  the  defendant  is  guilty  of  perjury."  But  this  is  only  a 
legal  conclusion,  which  the  law  draws  from  the  premises — 
it  is  not  an  allegation  of  fact.  This  conclusion  is  not  helped 
or  supported  by  any  thing  that  has  gone  before.  Ail  tfiat 
precedes  it  is  a  statement  of  two  oaths  ;  one  true  and  one 
false,  no  doubt;  but  which  of  the  two  is  false,  is  not  al- 
leged. The  prosecutor  has  not  condescended  to  state 
upon  which  of  the  oaths  he  elects  to  proceed^  nor  is  either 
charged  to  be  ^' knowingly,  wilfully,  corruptly,  and  wick- 
edly" taken.    There  are  two  oaths  stated  which  are  said  to 
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be   inconsistent,  but  the  inference  is  not  just,  that  the  de*        IBSSL 
fendant  \}fa  therefore  committed  perjury.     There  must  be      '^[JJ^ 
a  specific  allegation  of  crime,  and  not  an  alternative  state**  «• 

ment ;  for,  otherwise,  how  is  the  defendant  to  plead  autre- 
fois acquit,  or  autrefois  convict,  as  the  case  may  be  ?  As 
this  charge  is  framed  he  may  be  tned  three  times  for  the 
same  offence.  But  this  information  is  opposed  not  merelj 
to  the  general  rules  of  criminal  pleading,  but  to  the  whole 
course  of  precedents^  of  express  decisions,  and  of  statute  law. 
They  cited  Sir  Thomat  Morels  case,  Bac.  Abr.  tit.  Slander ^ 
Com.  Dig.  tit  Indtament.  Rex  v.  PerroU  (a),  2  Hale*s  P.  C^ 
169  &  178.  Rex  v.  Slacker  (b).  Rex  v.  Ccx(c).  The 
Queen  v.  Muscoit  (ji),  and  9,3  Geo.  2.  c.  11. 

The  Couri  took  time  to  consider  of  the  case,  and  judg- 
jpent  was  now  delivered  by 

Abbott,  C.  J.— This  case  came  before  the  Court  upon 
a  motion  in  arrest  of  judgment,  the  defendant  having  been 
convicted  upon  some  of  the  counts  of  an  information  ex- 
hibited against  him  by  the  Attorney-General.  One.  of  those 
counts  charged  in  substance,  that  a  Select  Committee  of  the 
House  of  Commons  met  to  try  and  determine  the  merits 
of  a  petition  complaining  of  an  undue  electioki  and  return 
of  two  members  to  serve  in  parliament  for  the  borough 
of  Barnitaple,  and  that  the  defendant  was  sworn  and  ex- 
amined as  a  witness  before  the  committee  in  the  parish  of 
SL  Margarets,  WeUmimier^  on  the  1st  of  March,  in  the 
5dth  year  of  the  reign  of  George  S,  and  that  he  then  and 
there,  knowingly  and  deliberately,  and  of  his  own  act  and 
consent,  deposed  as  is  set  forth  in  the  information ;  the 
substance  of  his  deposition  being,  that  there  was  an  enter- 
tainment given,  at  which  an  agent  for  Sir  Af.  3f.  Lopez  of 
the  name  of  WUkitu  was  present,  that  there  was  meat  and 

(«)  f  M.  &  8.  579.  («)  1  Leaeb,  SS. 

{f,)  5  DkM.  R.  137.  (J)  10  Hod.  R.  tM. 
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1822.       drink  given  to  the  voters,  and  that  Wilkins  offered  to  the 
^"^^J^      defendant  a  sum  of  5L  upon  condition  that  he  would  pro- 
«•  mise  to  vote  for  Sir  M.  M.  Lopez ;  that  he  accepted  the 

offer,  that  he  did  vote  f6r  Sir  M.  M.  Lopez,  and  that  he 
should  not  have  voted  for  hiin  if  that  money  had  not  been 
offered.  That  is  the  substance  of  his  deposition  before  the 
Committee  of  the  House  of  Cominons  as  set  forth  in  this 
^  information.    It  then  further  proceeds  to  state,  that  at  a 

session  of  parliament  holden  on  the  l4th  of  January^  m 
the  59th  year  of  the  reign  of  hb  late  Majesty,  a  bill,  entitled 
**  An  Act  for  the  preventing  of  Bribery  and  Corruption  in  the 
Eiecti<»i  of  Members  to  serve  in  Parliament  for  the  Borough 
of  Barnstaple,  in  die  County  of  Devon,**  was  pending  before 
the  House  of  XiOrds,  reciting,  that  bribery  and  corruption 
had  been  practised  at  Barnstaple,  and  was  likely  to  -continue 
to  be  practised,,  and  that,  in  pursuance  of  an  order  that 
counsel  should  be  at  liberty  to  examine  witnesses,  the  de- 
fendant appeared  at  the  bar  of  the  House  of  Lords  and 
was  sworn  as  a  witness  in  support  of  the  bill,  on  the  25ih  of 
June,  in  the  59th  year  of  the  reign  of  George  S,  at  the 
parish  of  St.  Margaret,  within  the  liberty  of  Westminsterf 
and  then  and  there,  knowii^ly  and  deliberately,  and  of  his 
own  act  and  consenti  deposed  as  is  set  forth  in  the  informa- 
tion. The  substance  of  that  deposition  ia  a  denial  that  he 
knew  of  ai^  treating  or  entertainment  on  the  part  of  the 
person  who  was  named, — a  denial  that  fVilkins  ever  oflered 
him  any  money<--an  acknowledgment  that  he  voted  for  Sir 
If.  M.  Lopez,  but  an  assertion  that  he  did  so  as  he  should 
have  done  for  any  other  gentleman  whose  success  he  wished 
for,  and  that  he  did  not  vote  under  the  influence  of  any  offer 
that  had  been  made  to  him.  The  count  then  avers  the 
identity  of  the  person,  the  innuendoes  in  the  usual  form  of 
indictments  or  informations  for  peijury,  and  concludes,  ''and 
so  die  Attomey-Genefsl  says,  the  defendant  at  the  parish  of 
St.  Margarets,  Westminster,  in  manner  and  form  aforesaid, 
did  commit  wilAil  and  corrupt  perjury/'    Another  of  die 
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cimnts  m  the  information  is  to  the  Mine  effect,  but  with        tB23. 
the  additional  allegation,  that  the  matters  deposed  on  oath       ^^^^^^ 
by  the  defendant^  m  his  examinations,  "were  contmrj  to  each  v. 

other.  It  is  to  be  obsenred,  that  these  counts  do  not  charge 
dMt  the  defendant  swore  wilfully,  falsely,  wickedly,  and  cor« 
Tuptly.  The  conclusion  that  he  swbre  wilfully,  falsely, 
wickedly,  and  corruptly,  is  drawn  from  the  previous  allega«- 
tion,  that  on  each  occasion  he  sw6re  knowingly  and  deli-^ 
berately,  and  of  his  own  act  and  consent,  and  from  a  ma- 
nifest contradiction  in  the  matter  deposed.  The  question 
therefore  is,  whether  peijury  can  be  legally  'charged  and  as* 
signed,  by  shewing  that  there  was  such  a  contradiction,  with 
-on  averment  that  each  deposition  was  sworn  knowingly  and 
deliberately,  without  averring  also  which  of  the  two  is  true, 
and  which  is  false.  We  are  of  opinion  that  it  cannot  be  so 
charged  without  the  latter  avermeot.  The  first  objection 
.that  occurs  to  us,  is  the  novelty  of  such  a  proceeding.  One 
-or  two  instances  of  a  similar  form  of  proceeding  were  men* 
tioned  when  the  case  was  argued,  which  only  shew,  however, 
that  some  persons  have  thought  the  escperiment  worth  trying, 
but  it  does  not  appear  that  the  question  has  ever  received 
a  judicial  decision  ;  and  considering  the  numerous  instances 
.of  contradictory  swearing  which  must  have  occurred  since 
then,  we  are  led  to  conclude  that  thb  form  of  proceeding 
which  affords  the  greatest  facility,  would  have  been  adopted, 
if  it  had  been  esteemed  tenable.  Tiie  want  of  more  pre- 
cedents of  this  kind  .cannot  be  accounted  for  but  by  sup- 
posing that  an  indictment  in  this  form  has  not  been  gene- 
rally considered  to  be  legal.  The  next  and  material  objectiou 
is,  the  injury  which  may  be  done  to  the  defendant  by  this 
mode  of  proceeding,  for  we  think  it  impossible  to  say,  con- 
sistently with  any  rule  of  law,  tliat  a  person  convicted  on  an 
^  indictment  or  information  in  this  form,  could  plead  such  a 
conviction  of  the  charge  of  perjury  in  the  usual  way  on  either 
of  the  depositions,  if  a  subsequent  indictment  were  pre- 
VOL.  I.  g  Q 
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1822.        fisrred  agamst  him;  becaase  the  answer  to  such  a  pka 
would  be,  *'  You  have  never  been  tried  on  that  charge,* 
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V.  which  might  not  be  true  in  fact,  though  it  might  be  tine 

in  law  $  80  that  a  defendant  might  be  twice  put  in  peril, 
and  twice  convicted  and  punished  for  the  same  subject- 
matter,  if  an  indictment  like  the  present  could  be  sustained 
It  is  not  necessary  to  say  whether  an  indictment  charging 
contradictory  depositions,  t<^dier  with  other  averments  not 
found  in  this  information,  would  be  good,  so  as  to  support  a 
prosecution  for  a  misdemeanor.  The  difficulty  b  in  shew* 
ing  on  which  of  the  two  occasions  the  defenchnt  swore 
iiedsely.  His  conduct  may  be  in  the  highest  degree  reprehen- 
sible, but  we  think  it  better  that  such  a  person  should  es- 
cape punishment,  than  that  we  should  uphold  an  informatian 
liable  to  such  an  important  objection  as  that  of  putting  an 
individual  twice  in  jeopardy  for  the  same  subject-matter. 
We  know  of  no  election  to  adopt  this  or  that  mode,  whkh 
can  be  binding  on  the  Crovm,  as  was  suggested  in  die  aqpn 
ment  at  the  bar  in  support  of  the  conviction.  The  rule 
for  arresting  the  judgment  must,  therefore,  be  made  ab- 
solute. 

A  similar  rule  in  the  case  of  The  King  v.  Edwardi, 
which  was  precisely  similar  in  its  circumstances,  was  also 
made  absolute. 
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Woods  and  Another,  Assignees  of  Paton  v.  Russbll.     'j^J^S^* 

X  ROVER  by  the  plaintiffs,  assignees  of  Alexander  Patan,  A.  contracu 
«  bankrupt,  to  recover  from  the  defendant  a  ship,  a  rudder,  build  a  ship, 
and  a  quantity  of  cordage.    The  cause  was  tried  before  her  wUh^verr 
Bayley,  J.  at  the  Summer  Assizes  for  the  county  of  Not'  requiwte  for 
thwnberland,  in  the  year  1820^  when  die  Jury,  under  the  to  be  paid  by 
learned  Judge's  direction,  found  a  verdict  for  the  plabtiffs,  meDU,  two  to 
with  damages  to  the  anoount  of  68/.,  being  the  value  of  the  ^j^^Jg^^/Jhe 

rudder  and  cordage  only,  subject  to  the  opinion  of  the  Court  work,  and  the 
,     ^  „      .  others  wbeo 

upon  the  following  case  : —  the  vessel  was 

finished  and 
launched;  the 

On  the  14th  of  Octbber,  1818,  the  defendant  entered  into  f^^^u  wera 

a  written  contract  with  Paton  to  build  a  ship  :— «<  The  ship  P*><*  ■?  *^® 

•^  *^   respective 

''  to  be  built  by  Paion,  and  furnished  by  him  with  every  times  sttpu- 

'^  thing  a  ship  requires  for  sea  ;''  to  be  paid  fcHr  by  four  in-  the  hull  was 

fitalments  of  750/.  each ;  the  first  by  bill  at  two  months,  JJ^Jjhi^'the 

"  when  the  keel  was  laid  ;  the  second  by  bill  at  four  months,  ship  was  mca- 

<'  when  at  the  light  plank  ;  the  Uiird  by  bill  at  six  months,  ^eyed  with 

*' when  launched ;  the  fourth  by  bill  at  eight  months,  also  ^ebuiwSf 

*'  when  launched :"  in  all  3000/. :  '*  the  vessel  to  be  finished  w>d  the  nwster 

who  had  been 
*  previously  ap- 
pointed, entered  into  the  nsnal  bond  for  the  delivery  of  the  register  to  the  Custom  House ; 
the  ship  Wilis  then  registered  in  the  name  of  tlie  purchaser,  and  all^  the  requisites  of  the 
register  acts  were  complied  with.  The  builder  then  received  the  third  instalment.  Be- 
fore the  ship  was  launched  the  pnrdiaser  advertised  for  freighr,  and  chartered  her  for  a 
voyage,  and  hired  a  crew  with  the  privity  of  the  builder.  The  ship  was  not,  in  fiict, 
launched  as  stated  in  the  register,  but  remained  in  the  builder's  yard,  and  his  men  were 
at  work  upon  her  until  the  3d  of  Ja/y.  From  the  early  part  of  June  to  the  30th,  an  ap- 
prentice of  the  master  was  employed  in  the  ship,  and  on  the  1st  of  July  his  bedding  was 
put  on  board.  On  the  30th  June  the  builder  committed  an  act  of  bankruptcy,  and  on  the 
8th  July  a  commission  issued  against  him.  On  the  2d  July  the  purchaser  took  possession 
of  the  vessel  whilst  she  remained  on  the  builder's  wharf,  and  took  away  a  rodder  and 
cordage,  and  on  the  '4th  she  was  launched,  and  aAerwards  eauipped  for  sea  at  the  pur- 
chasers expence,  the  fourth  instalment  remaining  unpaid  : — Held,  that  as  between  the 
bankrupt  and  the  purchaser  there  was  such  a  transfer  to,  and  general  ownership  in  the 
latter,  as  to  exclude  the  operation  of  the  21  Joe.  1.  c.l9.  s.  11,  and  bar  an  action  of 
trover  at  the  suit  of  the  assignees ;  but  that  the  assignees  were  entitled  to  snch  portion 
of  the  fourth  instalment  as  would  remain  due  after  satisfying  the  expences  of  completing 
the  vessel  for  sea  according  to  the  contract,  and  for  which  the  bankrupt  would  have 
hod  a  lien  upon  the  vessel. 
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1822.       ''  and  launched  in  Jpril,  18  Id*"    Paton  accordingly  began 
^^^P^"^^      upon  the  ship,  and  the  two  first  instalments  were  r^ularly 
V,  paid  to  him  by  the  defendant.     In   March,   I819i  the  de- 

fendant appointed  a  master  to  the  ship,  who  from  tfience- 
forward  attended  personally  to  the  building  of  her,  and  just 
previous  to  the  IQth  of  June,  1819,  the  hull  being  then 
ready  for  launching,  the  ship  was  admeasured  and  surveyed 
in  due  form  with  the  privity  of  Paton,  and  on  that  day  the 
master  entered  into  the  usual  bond  for  delivering  up  the 
register  to  the  Custom  House.  On  the  26th  of  June,  1819f 
the  defendant  procured  the  ship  to  be  registered  m  his  own 
name,  as  "  TTie  Ship  John,  of  Kirkaldy,  burthen  192 1| 
"  register  tons,  built  at  Fellingshore,  in  the  county  of  Dur- 
**  ham,  and  launched  in  this  present  year  1819>  as  appeared 
''  by  her  certificate  under  the  hand  of  Alexander  Paton,  the 
**  builder,  dated  the  23th  instant,  and  lodged  in  the  Custom 
**  House  of  KirkatdyT  This  certificate  was  produced  on 
the  26th  of  June,  18 199  and  the  defendant  then  paid  Paton 
the  third  instalment.  On  the  29th  of  May  the  defendant 
a()vertised  the  ship  in  the  Newcastle  Courant  to  be  let  for 
freight  or  charter-party,  and  on  the  l6th  of  June  he  char- 
tered her  to  carry  a  cargo  from  Newcastle  to  Nexrfimndland, 
and  hired  a  crew ; — this  was  all  done  with  the  privity  of 
Paton.  The  ship  was  not  in  fact  launched  as  stated  in  the 
certificate  and  the  register,  but  remained  in  Paton*s  yard, 
and  his  men  continued  at  work  upon  her,  up  to  the  Sd  of 
July.  It  was  in  evidence,  that  ships  were  sometimes 
launched  before  and  sometimes  after  completion.  From 
the  early  part  of  June  up  to  the  SOth  of  tliat  month,  an  ap- 
prentice of  the  master's  was  employed  on  board  the  ship, 
and  on  the  1st  of  July  his  bedding  was  conveyed  on  board. 
On  the  SOth  of  June,  at  four  in  the  afternoon,  PaloH 
committed  an  act  of  bankruptcy,  and  on  the  8th  of  July, 
a  commission  issued  against  him.  On  the  2d  of  Jufy,  the 
defendant  with  his  crew  went  on  board  the  ship  in  Paton*B 
yard  and  took  possession  of  her,  and  on  the  same  day  the 
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defendant's  servants  took  from  PatotCs  premises  a  rudder       1822. 
and  some  cordage  and  carried   them  on  board.     It  was^ 
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proved,  that  the  rudder  was  made  by  PeUon,  and  the  cordage  v. 

bought  by  him,  for  the  ship.  On  the  4th  of  July  the  ship 
Mras  launched  by  the  defendant  and  his  servants,  and  the 
ship,  rudder,  and  cordage  have  remained  in  his  possession 
ever  since.  The  defendant  never  paid  Paton  the  fourth  in- 
stalment. The.  question  for  the  opinion  of  the  Court  is, 
whether  the  plaintiffs  are  entitled  to  recover  the  ship,  rud- 
der, and  cordage,  or  the  rudder  and  cordage  only,  or 
neither  ? 

This  case  was  argued  last  Term  by  Littkdak,  for  the 
plaintiffs,  and  Holt,  for  the  defendant.  Two  points  were 
made  for  the  plaintiffs  ;  first,  that  no  property  whatever  in 
the  ship,  rudder,  and  cords^e,  had  passed  to  the  defendant ; 
and  second,  that  if  the  property  had  passed,  the  bankrupt, 
by  virtue  of  the  statute  21  Jac.  1.  c.  IQ.  s.  11,  must  be  con- 
sidered as  having  the  possession,  order,  and  disposition  of 
the  vessel,  by  what  appeared  upon  the  facts  of  the  cas^. 
As  to  the  first  point,  Mucklow  v.  Mangles  (a).  Groves  v. 
Buck  (b),  and  Towers  v.  Osborne  (c) ;  and,  as  to  the  second, 
Robinson  v.  Macdonald  (d),  and  Hay  v.  Fairbaim  (e),  were 
cited.  It  was  argued  contrd,  for  the  defendant ;  first,  that 
the  property  in  the  ship  passed  to  him  by  force  of  the  con- 
tract mentioned  in  the  case,  and  by  payment  of  the  bstal- 
ments  which  became  due,  and  were  discharged  as  the 
building  of  the  ship  proceeded,  subject,  of  course,  to  any 
lien  which  the  plaintiffs  might  possess  to  secure  the  other 
instalment  when  it  becahi^^e ;  and  second,  that  possession, 
sufficiently  public  and  notorious  for  every  purpose,  so  as 
to  exclude  the  operation  of  the  statute  of  James,  was  taken 
by  the  defendant  by  the  appointment  and  superintendance  of 
the  master  and  the  crew,  by  the  registering  of  the  ship  in 

(«)  t  TaoDt.  318.  (d)  8  Bam.  St  Aid.  134. 

(6)  3  M.  &  S.  178.  (e)  2  Barn.  &  Aid.  i93. 

(c)  1  Stra.  506. 
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1822«  ^^  defendant's  name,  by  advertismg  her  in  the  immediate 
neighbourhood  as  his  own>  for  freight,  &c.,  and  by  actuidly 
"^"^  chartering  her  upon  a  voyage  from  Newca^le  to  Kewfowtd* 
RU88BLL.  i^^^  ^1  ^^gg  ^^^  jjgj^g  previous  to  the  bankruptcy,  it 
\iras  insisted,  that  the  operation  of  the  statute  in  this  case 
was  precluded.  As  to  the  latter  pomt,  the  cases  of  OBver 
V.  Bartlett  (a),  and  Mutter  v.  Moss  (6),  were  referred  to. 
As  to  the  rudder  and  cordage,  it  was  admitted  that  if  the 
defendant  was  not  entitled  to  the  ship,  he  could  not  claim 
the  former. 

The  Court  took  time  to  consider  the  case ;  and 

Abbott,  C.  J.  now  delivered  the  judgment.  After 
recapitulating  the  facts  of  the  case,  and  stating  die 
questions  proposed  for  the  consideration  of  the  Court,  his 
Lordship  said : — It  has  occurr^  to  the  Court  that  a  third 
question  arises  upon  these  facts  which  neither  party  could 
have  intended  to  exclude,  namely,  whether,  if  the  plaintiffs 
are  not  entided  to  recover  the  whole  value,  they  may  not  be 
entitled  to  recover  to  the  extent  of  so  much  as  remained 
due  of  the  fourth  instalment,  after  deducting  what  may  have 
been  expended  in  the  completion  of  the  ship  by  the  Ae^ 
fendant,  and  in  putting  her  into  that  state  in  which  she  was 
to  have  been  put  by  the  bankrupt.  Upon  the  6rst  and 
second  questions  our  opinion  is  in  fieivour  of  the  defendant ; 
upon  the  last  it  is  in  favour  of  the  plaintifia^  This  ship 
is  built  upon  a  special  contract,  and  it  is  a  part  of  that 
contract  that  the  ship  shall  be  paid  for  by  four  instal- 
ments, on  payment  of  which  the  property  is  to  vest  in 
the  defendant,  and  as  between  him,  the  defendant,  and  the 
ship-builder,  there  is  no  doubt  he  would  have  a  right  to  in- 
sist on  the  completion  of  the  contract.  But  as  between 
the  plaintiffs  and  the  defendant,  this  case  does  not  depend 
merely  upon  the  payment  of  the  instalments,  so  that  we  are 
(a)  9  J.  B.  Moore,  692.  (6)  l  M,  4e  S.  335. 
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not  called  upon  to  decide  how  far  the  payments  already       1022. 
made  have  in  themselves  operated  to  vest  the  property  in 
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the  defendant*    It  seems  to  us  that  the  general  property  v. 

was  to  be  considered  as  bebg  in  the  defendant,  when  he 
had  paid  half  of  the  estimated  value  of  the  ship,  which  he 
had  done  at  the  time  when  the  ship  was  registered;  but  still 
the  right  of  Paion  could  not  be  narrowed  by  the^  defendant's 
genend  property  in  the  ship.  Paton  would  still  have  a 
lien  upon  it  for  the  residue  of  the  purchase-money.  We 
think,  however,  that  the  legal  efifect  of  sending  the  certifi- 
cate  to  have  the  ship  registered,  was,  when  the  register  was 
completed,  to  vest  the  general  property  in  the  defendant, 
and  that  the  acts  done  by  the  defendant  on  that  occasion 
decidedly  had  that  object  in  view,  and  were  so  resorted  to 
with  the  privity  and  concurrence  of  Paton.  The  case  of 
Mucklaw  V.  Manglet  (a),  seems  to  us  to  be  clearly  distin- 
guishable from  the  present,  because  there  the  bargain  does 
not  appear  to  have  stipulated  for  the  advances  made. 
Those  advances  do  not  appear  to  have  been  regulated  by 
the  progress  of  the  work,  as  in  this  case,  and  Mr.  Justice 
Htath  was  of  opinion,  that  the  builder  was  not  tied  down 
to  the  specific  terms  of  the  contract  in  that  case,  but  was  at 
liberty  to  substitute  any  other  barge  in  the  place  of  that 
which  he  had  contracted  to  build,  and  had  done  no  act  to 
identify  the  property  as  being  that  of  the  person  for  whom 
it  was  originally  made.  But  here,  taking  the  whole  of  this 
transaction  together,  Paton  acquiesces  in  the  transfer  of 
property  by  signing  the  certificate,  so  as  to  enable  the  de- 
fendant to  have  the  ship  r^^tered  in  his  own  name.  It 
was  necessary  that  Paton^s  consent  should  have  been  ob«« 
tained  to  enable  the  defendant  to  effect  that  object ;  so  that, 
as  between  them,  there  was  a  complete  transfer  of  the  ves^ 
sel,  and  the  property  in  her.  To  enable  the  defendant  to 
swear  that  he  was  owner  of  the  ship,  and  thereby  to  procure 
the  register,  Patof^s  certificate  was  requbite,  and  he  ac« 
(a)  1  Taant  SIS. 
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1823«  cbrdingly  gives  it.  We  #e  therefore  of  ojttttion  that  this  is 
not  a  case  in  which  the  asagBees  cm  claim  posseseioii  of 
4ie  ship  under  Paion,  and  that  it  is  not  a  case  Mrithin  the 
statute  91  Jac.  K,  so  as  to  entitle  the  plaintiffs  to  the  ge» 
neral  possession^  and  to  the  order  andf  dkpositioii  of  the 
property. 

r 

Upon  the  third  point,  our  opinion  is  in  favonr  of  the 
plaintiffs.  The  lien  which  Paton  had  upon  the  vessel  for 
the  payment  of  the  foorth  instalment,  most  clearly  survived 
to  his  assignees,  and  eip^ed  diem  to  tLuy  balance  that  mi^t 
appear  in  his  favour,  after  deducting  the  defendant's  ei- 
pences  in  finishing  the  vessel.  Had  the  vessel  remained  in 
\Baton's  yard,  the  assignees  would  have  been  justified  in 
keeping  possession  of  her,  and  retaining  her  there  as  a  aecu* 
Fity  for  that  lien.  Bat  the  defendant  prevents  their  d(Nng 
Ais,  because  he  thinks  proper  to  take  possession  of  the 
sUp  before  she  was  in  a  finished  state,  and  when  he  had 
given  Paton  his  bills  foir  three  of  tlie  instalments  only,  h 
seems  to  us,  that  he  was  boond  in  justice  to  have  first  given 
hia  bill'  for  the  fourth  instalment,  and  that  his  seizure  of 
die  vessel  without  completing  the  payments,  was  a  wrongful 
act,  and  an  invasion  of  the  rights  ot  the  plaintiffs  as  the 
assignees  of  Patoh,  Upon  these  grounds,  we  are  of  opinion 
that  it  should  be  referred  to  the  gentlemen  mentioned  in  the 
case,  or  to  such  third  {Person  as  they  ma^appoint,  to  take  art 
account  of  the  materials  which  at  the  time  of  the  bank* 
ruptcy  remained  to  be  furnished  by  Mr.  Paton  for  ccfmplet- 
hig  tlie  ship,  and  of  the  expenoes  incurred  by  the  defendant 
in  completing  her  himself.  If  they  should  amount  to  more 
thaa  the  unpaid  instalment^  750/.,  then  a  verdict  to  be  en* 
tered  for  the  defendant  generally  ;  if  they  should  amount  to 
less  than  the  760/.  then  a  verdict  to  be  entered  for  the  plain- 
tiffs, with  damages  to  the  .amount  of  the  balance  between 
the  defendant's  espencea  and  the  750/.  ' 
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ABANDONMENT. 
See  Barratry. 

ABATEMENT. 

Where  a  defendant  was  indicted 
with  9Ln  alias  dictHM,  and  plead- 
ed in  abatement  that  he  was  not 
known  bj  sach  name :-— Held, 
that  the  plea  mast  be  demorred 
to,  and  could  not  be  quashed  on 
motion.  Rex  v.  Clark,  2  G.4. 
Page^ 

ACTION. 

Bee  Administration. 

Assumpsit. 

Authority. 

Banker.         * 

Bankrupt,  2. 

Churchwarden  &  Over- 
seer, 2. 

Commissioner. 

Copyright. 

Deed. 

Landlord  &  Tenant,  2. 

Notice  of  Action. 

Plea,  2. 

Replevin. 

Statute  of  Limitations. 

Turnpike. 
Where  bricklayers,  employed  by 
commissioners  of  sewers  to  re- 


pair a  public  sewer,  perform  the 
work  in  such  a  manner  as  to  oo- 
casion  a  damage  to  a  neighbour- 
ing house : — Held,  that  tibey  are 
liable  to  an  action,  though  the 
work  itself  appears  to  be  per- 
formed in  a  skikul  manner. 
Janes  v.  Bird,  3  G.  4.  Page  497 

ADDITION. 

See  Abatement. 
Practice,  2. 

Defendant  having  executed  a  bond, 
describing  himself  as  T,B,  of  C. 
in  the  county  of  iV.,  Esq. :  Held, 
on  judgment  of  outlawry  and  err- 

^  or  assigned  thereon,  that,  by  his 
own  description  of  himself,  he 
was  estopped  from  saying  that 
he  was  not  properly  described  in 
the  writ  **  of  a  town,  hamleU  or 
place"  within  the  words  of  the 
statute  of  additions.  1  JETen.  5.C.6. 
Bomer  y.    WtUdmon,  3  G.  4. 

828 

ADMINISTRATION. 

A,f  the  widow  of  an  officer  who 
died  intestate  in  India,  obtained 
letters  off  administration  of  her 
husband's  effects  in  the  Record- 
€!**«  court  at  Bombay,  and  remit- 
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AGENT. 


APPEAL. 


ted  tbe  proceeds  of  the  eflecU  in 
government  biUs  to  her  agent  in 
England.  B.,  a  creditor  of  the 
intestate,  took  ont  letters  of  ad- 
ministration in  this  country,  of 
the  intestate's  effects,  and  brought 
an  action  against  the  widow's 
agent,  for  money  in  his  hands, part 
of  the  intestate's  effects : — Held, 
that  the  Indian  letters  of  admi- 
nistration prevailed  over  thQse 
granted  in  England,  and  that  Uie 
action  would  lie  only  at  the  suit 
of  the  widow.  Currie  v.  Arc*- 
am,  2  O.  4.  Page  85 

AFFIDAVrr. 

See  QuAKBR. 
Trial,  1. 

1.  Affidavit  to  hold  to  bail,  "that 
E,  J.  is  justly  and  truly  indebted 
to  this  affirmant  in  the  sum  of  dSL 
being  the  amount  due  to  this  af- 
firmant from  the  said  6.  P.  E.  J. 
for  his  subscription  as  member 
of  a  certain  reading  club,  accord- 
ing to  the  rules  and  regulations 
of  the  same,"  is  bad  in  form  as 
well  as  substance.  A  defendant 
cannot  be  held  to  bail  for  the 
amount  of  a  debt  which  may  arise 
from  Uie  breach  of  an  agreement. 
Waten  v.  Joyce,  3  G.  4.        150 

ft.  A  ffidavit  that  the  defendant  is  ad- 
vised and  believes  he  has  a  good 
defence  to  the  action,  will  not 
satisfy  the  condition  of  a  rule 
which  requires  him  to  swear  to  a 
good  defence  "  on  the  merits." 
Pfingk  r.  Marsack,  &  G.  A.   155 

AFFIRMATION. 

&e  Affidavit,  1. 

QUAKBR. 

AGENT. 
See  Frauds,  Statute  of,  3. 


AGREEMENT. 

See  Affidavit. 
Ejectment. 
Sbttlbmbnt,  2. 

ANNUITY. 
See  Bond. 
By  53  Geo.  3,  c.  141,  s.  2,  the  me- 
morial  of  any  deed  or  other 
instrument  for  securing  the  pay- 
ment of  an  annuity,  must  contain 
the  description  and  place  of  resi- 
dence of  the  witnesses;  therefore 
where  the  subscribing  witoess  to 
a'warrant  of  attorney,  given  to 
secure  an  annuity,  was  described 
in  the  memorial  as  "  C.  i^.,  eUrk 
to  W.  A.,  of  Gt.  M.  St.,  in  the 
county  of  Af.;— Held,  that  the 
memorial  in  this  respect  was  not 
a  compliance  with  the  statute, 
and  the  warrant  of  attorney  was 
set  aside.  Smiiik  y.  PHtckard, 
3  G.  4.  P^^  374 

APOTHECARIES. 

The  statute  65  Geo.  8.  c.  IM,  which 
was  passed  on  the  12th  oiJmly, 
1815,  does  not  extend  to  persons 
practising  as  apothecaries  pre- 
viously to  the  1st  ofAngnU,  in 
that  year.  A  person  who  prac^ 
ticed  as  an  apothecary  previous 
to,  but  not  on  the  1st  of  AnguMt, 
without  a  certificate,  was,  how- 
ever, held  to  be  within  the  penal* 
ties  of  the  act  Qf<<»re,  whether 
an  infant,  under  the  age  of  21, 
can  lawfully  practice  as  an  apo- 
thecary, without  reference  to  the 
sUtute.  The  Company  of  Apo- 
th€cari€$  V.  Roby,  3  G.  4.      5d4 

APPEAL. 

See  Certiorari,  2. 

Churchwardens  &  Over- 
seers. 
*    Sessions,  1.  3. 


ARREST. 


ASSIGNEES. 


59& 


APPORTIONMENT. 

A  lease  is  made  to  il.  of  two  houses 
adjoining  each  other,  at  one  en- 
tire rent  of  65/.  10«.;  B.,  the 
lessor,  conveys  one  of  the  houses 
bj  deed  (to  which  the  lessee  is 
no  party)  to  C.  in  fee,  at  an  ap- 
portioned rent  of  40/.: — Held, 
that  the  appointment  should  have 
beep  made  by  a  Jury  to  give  it 
validity,  inasmuch  as  the  grantee 
had  not  acquired  the  same  rights 
and  remedies  against  A.,  the  les- 
see, as  he  would  have  acquired 
mider  the  legal  apportionment 
by  a  Jury,  the  lessee  not  being 
bound  by  the  apportionment  in 
the  conveyance  to  which  he  was 
no  party,  and  the  propriety  of 
which  he  might  dispute.  Bliss  v, 
Collins,  3  G.  4.  Page  291 

APPRENTICE. 
&^  Settlement,  4. 

ARBITRATOR. 
See  Declaration. 

CourLwill  not  open  an  award  on  a 
suggestion  that  the  arbitrator  is 

.  mistaken  in  his  law,  facts  as  well 
as  law  having  been  referred  to 
him,  and  his  award  being  silent 
as  to  the  grounds  of  his  decision. 
BouiHUierw.Tkick,3G.4.  306 

ARREST. 

See  Privilege  1. 

3..  Where  a  plaintiff  arrested  a  de- 
fendant and  held  him  to  bail  for 
20/.,  knowing  that  the  latter  had 
a  cross  demuid  which  would  re- 
duce the  debt  to  61.,  and  upon 
the  trial  he  recovered  the  latter 
sum  only: — Held,  that  the  de- 
fendant was  entitled  to  his  costs, 
under  the  statute  43  Geo.  3.  c.46. 


S.3.,  having  been  arrested  and 
held  to  bail  "  without  any  pro- 
bable cause.''  Dromfield  v. 
Archery  %  G,  4.  Page  67 

2.  Where  a  plaintiff  arrested  a  de- 
fendant and  discontinued  the  ac- 
tion, and  paid  him  the  costs,  but 
before  he  was  actually  discharged 
out  of  custody,  lodged  a  detainer 
against  him  for  a  larger  debt, 
arising  out  of  the  same  cause  of 
action: — Held,  that  the  detainer 
was  irregular,  and  that  the  de- 
fendant was  entitled  to  be  dis- 
charged out  of  custody,  on  filing 
common  bail.      White  v.  Gom- 


pertz,  3  G.  4. 
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ASSAULT. 

See  Practice,  2. 

ASSIGNEES- 

See  Assumpsit. 
Mandamus,  4. 
Trover. 
Use  &  Occupation. 

A.  became  entitled  to  a  copyhold 
estate  on  the  death  of  his  mother, 
to  which  she  had  been  admitted 
by  copy  of  court  roll.  Before 
he  could  be  admitted,  he  became 
bankrupt,  and  shortly  afterwards 
died  without  admittance.^  The 
assignees  under  his  commission, 
executed  a  bargain  and  sale  to  B. 
the  defendant,  of  the  said  copy- 
hold esUte,  to  which  he  was  duly 
admitted  :— Held,  that  the  as- 
signees had  power  to  execute 
this  bargain  and  sale,  by  virtue 
of  13  EUz.  c.  7.  s.  11 ;  1  Jac.  1. 
c.  16,  s.  17.,  and  21  Jac.  1.  c.  19. 
8.  12.;  although  the  bankrupt 
died  before  the  bargain  and 
sale,  and  although  he  had  never 
been  admitted  as  tenant  of  the 
manor.  Doe,  Spencer  v*  CUarkf 
2  G.  4.  44 
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ATTACHMENT. 


ATTORNEY. 


ASSIGNMENT. 

See  Assumpsit. 
Deed. 
Lord's  Act. 


ASSUMPSIT. 

See  Declaration,  5. 
Frauds,  Statute  of. 
Landlord  &  Tenant,  1. 
Plea,  2. 
Release. 
Sheriff,  2. 
Tender. 
Turnpike. 

A.  baving  money  due  to  him  from 
B,f  who  was  also  iDdebted  to 
other  persons,  took  a  warrant  of 
attorney  for  the  whole  amount 
of  the  several  debts  in  the  usual 
terms.  A,  afterwards  assigned 
his  interest  in  the  warrant  of  at- 
torney to  C,  for  valuable  con- 
sideration, who  entered  up  judg- 
ment and  took  out  execution 
against  B.'s  effects,  and  the  mo- 
ney was  levied  by  the  sheriff, 
who  paid  it  over  to  B.^s  as- 
signees (he  becoming  bankrupt) 
upon  an  indemnity ;  SembUt  that 
assumpsit  for  money  had  and 
received  to  his  use,  would  lie  at 
the  suit  of  C,  against  the  as- 
signees. Cooper  V.  Wrench, 
8  Cr.  4.  Page  482 

ATTACHMENT. 

See  Attorney,  3. 
Bail,  7. 
Practice,  7.  9. 

Personal  service  of  attachment  for 
not  paying  money,  pursuant  to 
tho  master's  allooatnr,  cannot  be 


dispensed  with. 
Gent.^  3  G.  4. 


Jb  re 


Page  529 


ATTORNEY. 

See  Annuity. 
Authority. 
Bail,  6. 
Bail  Bond. 
Costs,  6. 
Declaration,  8. 
Evidence,  1. 
Lord's  Act. 
Quaker. 
Sheriff,  2. 
Trial,  2. 

1,  An  articled  clerk  who  has  serv- 
ed part  of  his  clerkship  with  an 
attorney,  who  died  before  the 
clerkship  was  completed,  is  at 
liberty,  after  an  interval  ^of  six 
years  from  that  time,  to  serve 
the  remainder  of  his  clerlcship 
with  another  attorney,  with  a 
view  to  his  admittance.  H  the 
matter  of  WiUiam  Smith,  2  G.  4. 

14 

2.  A  defendant  being  sued  by  bill, 
as  an  attorney  of  this  court, 
pleaded  by  an  attorney  who  had 
not  filed  any  warrant  to  defend, 
and  on  motion  to  stay  the  pro- 
ceedings in  the  action,  (in  which 
the  plaintiff  was  nonsuited), 
plaintiff  undertaking  to  set  off 
the  defendants  costs  against  a 
judgment  debt,  due  from  him  to 
the  plaintiff: — Held,  that  the  de- 
fenclant's  attorney  or  agent  had 
no  lien  upon  the  costs  for  his 
own  costs  in  defending  the  snit 
VanMandau  v.  Bwrt,  3  Gf.  4.     168 

8.  0V4Bre,  whether  an  attorney  who 
keeps  out  of  the  way  to  avMd 
service  of  the  master's  allocatur 
of  costs,  is  eligible  to  remain 
any  longer  on  the  roll.  /»  re 
,  Gent,  3  G.  4.  620 
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AUTHORFTY. 

^  See  Assignees. 

Frauds,  Statute  of. 

Sale. 

Turnpike. 

Where  a  power  of  attorney  was 
given  to  fifteen  persona  by  name, 
**  jointly  or  separately  for  me, 
and  in  my  name,  and  as  my  act 
and  deed,  to  sign  and  underwrite 
all  such  policy  or  policies  of  as- 
anrance,  upon  all  ship  or  ships, 
as  they,  my  said  attornies,  or  any 
of  them,  shall  jointly  or  separate- 
ly think  propel':"— Held,  that 
this  was  to  be  construed  as  a 
joint  and  several  authority,  and 
that  the  plaintiff  mi§;ht  maintain 
an  action  upon  a  policy  under- 
written by  four  of  the  attornies 
only,  against  one.  Guthrie  v. 
Armstrony,  3  G.  4.         Page  248 

AWARD. 
See  Declaration. 


BAIL. 

See  Affidavit,  1.2. 
Arrest,  1. 
Pleading,  1. 
Practice,  7. 

1.  Bail  being  excepted  to  in  Vaca- 
.tion,   the    defendant  gave  four 

days  tiotice  of  justification  for 
the  first  day  of  the  Term,  but  on 
the  19th  gave  notice  for  justify- 
ing added  bail : — Held,  that  the 
latter  bail  might  justify.  Wood- 
rqfe  v.  Oldjfeld,  2  G.  4.  7 

2.  Though  it  is  a  genei'al  rule  not 
to  grant  time  for  adding  and  jus- 
tifying bail  in  error,  in  lieu  of 
those  of  whom  notice  of  justifi- 
cation has  already  been  given, 
yet,  if   the  bail  are  prevented 


coming  up  by  any  misconduct  of 
the  opposite  party,  time  will  be 
given  to  put  in  other  bail.  Dyott 
▼.  Dunn  (in  Error),  2  G.4. 

Page.9 

3.  A  conveyancer  engaged  in  part- 
nership with  an  attorney  of  this 
Court,  and  sharing  in  the  gene- 
ral profits  of  the  business  of  the 
office,  though  he  did  not  himself 
practice  as  an  attorney,  was  not 
allowed  to  justify  as  bail.     ■ 

V.  Yates,  2  C?.  4.  0 

4.  In  this  Court,  as  in  C.  P.  a  mem- 
ber of  the  House  of  Commons 
cannot  be  allowed  to  jnstify  as 
bail,  not  being  liable  to  the  ordi- 
nary process  of  the  Court.  2>ttn- 
can  V.  BiU,  ^  G.  4.  126 

5.  A  servant  in  the  King's  House- 
hold liable  to  be  called  upon  to 
attend  the  person  of  his  Majesty, 
cannot  justify  as  bail,  for  his  per- 
son cannot  be  taken  in  execution. 
Anonymous,  2  G.  4.  127 

6.  The  Court  will  eonipel  an  attor- 
ney to  pay  the  costs  occasioned 
by  his  vexatious  conduct  in  giv- 
ing repeated  notices  of  justifying 
bail  at  Chambers,  in  Vacation* 
Where  a  defendant  had  been  re- 
moved by  habeas  corpus  from 
Lincoln  castle  to  the  King's 
Bench  prison,  and  the  plaintiff 
had  been  put  to  the  expence  of 
inquiring  after  six  sets  of  bail, 
as  to  one  of  whom,  a  false  de- 
scription had  been  given,  the 
Court  ordered  the  defendant's 
attorney  to  pay  the  costs  incur- 
red by  the  plaintiff,  although  it 
was  sworn  that  he  had  no  per- 
sonal knowledge  of  the  misde- 
scription and  insufllciency  of  the 
bail.  Bhtndell  v.  Blundell,  QG.  4. 

142 

7.  In  general,  the  demand  of  a  plea 
is  a  waiver  of  the  justification  of 
bail ;  but  after  the  time  for  put- 


BAIL« 
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ting  in  and  justify ifig  bail  had  ex- 
pired (one  of  the  bail  having  been 
rejected),  and  time  was  given  to 
add  and  justify  another  bail, 
withoat  prejudice  to  the  plaintiff 
in  his  proceedings,  and  in  the  in- 
terval he  demanded  a  plea: — 
Held,  that  an  attachment  against 
the  Sheriff  for  not  bringing  in 
the  bodj,  was  regular,  the  added 
bail  not  having  justified  within 
the  time  for  which  indulgence 
was  given ;  and  held,  that  the 
proceedings  towards  the  attach- 
ment, though  late,  were  regular 
against  the  new  Sheriff,  notwith- 
standing the  original  process  was 
executed  by  the  old  Sheriff. 
Rex  V.  The  Sheriffk  of  London, 
3  Q,  4.  Page  163 

8.  Where  a  plaintiff  .in  error  was 
also  the  plaintiff  below : — ^Held, 
that  he  was  not  required  to  give 
bail  in  error,  and  that  the  case 
was  not  within  the  stat  ZJac.  1. 
c*  8.,  and  having  given  bail  by 
mistake^  the  bail  were  exoner- 
ated .   Freeman  v.  Garden^  8  G.  4. 

184 

9.  Rejection  of  one  bail  is  a  rejeo- 
tion  of  both;  therefore,  where 
one  bail  only  had  been  rejected, 
and  notice  was  given  of  adding 
and  justifying  another,  in  lieu  of 
the  one  rejected: — Held,  that 
the  original  notice  was  a  nullity, 
and  that  there  should  have  been 
a  fresh  notice  of  putting  in  and 
justifying  de  n€w^.  Lewis  v. 
Gadderer,  3  G.  4.  350 

10.  Though  it  is  a  general  rule,  that 
bail  once  rejected,  and  entered 
in  the  rejected  book,  stand  al- 
ways rejected,  yet  where  bail 
had  been  rejected  on  a  former 
occasion,  merely  on  the  ground 
of  having  been  indemnified  by 
the  defendant's  attorney : — Held, 


that  the  general  rule  did  not  ap« 

ply.v    v.Haiktt,  3G.4. 

Page4S3 

6AIL  BOND. 

See  DEdLARATioN,  8. 

It  is  110  ground  for  cancelling  (h« 
bail  bond,  that  the  attorney  who 
sued  out  the  writ  had  ue^ected 
to  take  out  his  certificate.  Wekk 
and  another  v.  Pribbk,  3  G*  4* 

216 

BANKER. 

A.  and  B.  severally  kept  dash  at 
the  same  banking-house.  On 
the  13th  November^  A.  paid  in  a 
draft  for.250t  drawn  by  BiUt 
fsvour  of  the  former,  upon  the 
bankers,  to  whom  the  latter  was 
considerably  indebted.  The  draft 
was  received  by  the  banker^s 
clerk,  without  any  thing  being 
said  respecting  it,  or  any  entry 
made  of  it  in  their  books.  In 
the  course  of  the  same  day,  the 
bankers  discounted  bills  for  B.  to 
the  amount  of  1600t;  the  pro- 
duce of  which  he  expressly  ap« 
propriated  to  the  charges  if  m 
dag,  consisting  of  bills  accepted 
by  him  for  1342/. ;  two  drafts  for 
50/.  each,  given  to  other  persons ; 
and  the  draft  for  250/.  in  favour 
of  il.,  which  was  presented  be- 
fore the  latter  drafts.  The  bills, 
and  the  two  50/.  drafts,  were 
paid  by  the  bankers  on  the  same 
day,  leaving  a  balance  only  of 
137/.  in  their  hands.      On  the 

.  morning  of  the  14th,  the  bank- 
ers wrote  a  letter  to\^.  stating 
that  they  had  not  carried  the 
draft  for  250/.  to  his  credit,  but 
that  they  would  "  retain  it  by 
them,  in  the  hope  of  its  being 
provided  for  f  and  they  promised 


BANKRUPT. 


BILL  OF  EXCHANGE.  699 


B*  that  thay  would  pay  it  wbeh 
they  had  fuDds.  On  tfiat  day, 
the  baoken  duconnted  other  biUs 
for  JB.  to  the  amount  oteOQL  the 
produce  of  which  he  specifically 
appropriated  to  claims  upon  him 
amounting  to  W9L  and  after 
which  an  unappropriated  balance 
of  03/.  remained  in  the  bankers^ 
hands  :-~Held,  that  the  bankers 
were  liable  to  it.  for  the  whole 
amount  of  the  260/.  draft,  in  an 
action  for  money  had  and  re- 
ceivedy  though  they  had  not  at 
any  moment  an  unappropriated 
sum  in  their  hands »  sufficient  to 
cover  the  draft.  Kiisby  v.  Wil- 
Uanu,  3  G.  4.  Poffe  47(1 

BANKRUPT. 

See  Assignees. 
Assumpsit, 
commissiokbb. 
Costs,  6. 
Lord's  Act,  3. 
Mandamus,  4« 
Marshal. 
Trover. 
Use  &  Occupation. 

1.  A  smuggler,  dealing  in  contra- 
band goodsv  by  buying  and  sell- 
ing, is  clearly  a  trader  within  the 
meaning  of  the  statutes  concern-^ 
ing  bankrupts,  and  therefore  li- 
able to  a  commission.  Cobb  ▼. 
Symonds,S0.4.  Ill 

H.  A.  became  surety  for  B.  for  a 
debt  due  to  C,  and  after  a  com- 
mission of  bankrupt  issued  against 
B.  paid  part  of  the  debt  to  C.  and 
obtained  from  C.  an  indemnity 
against  personal  liability  for  the 
remainder,  the  whole  of  the  debt 
having  been  proved  under  the 
commission  by  C: — Held,  that 
A,  might  maintain  an  action  of 
indebitatus  assumpsit  against  B» 
.  for  the  money  so  paid,  as  money 


paid  to  his  use,  notwithstanding 
the  sUt.49Geo.  3.  c.l21.  8.8. 
Sauiien  v.  Soutten,  3  0. 4. 

Page  621 

BARGAIN  AND  SALE. 

See  Assignees. 

BARRATRY. 

Barratry  of  die  master  is  a  ground 
of  abandonment  as  for  a  total 
loss,  though  the  goods  ultimately 
reach  their  destination,  through 
the  agency  of  strangers  to  (he 
assured.  Where  goods  bound 
from  S,  to  L.  were  carried  bar- 
ratrously  by  the  master  to  jB., 
and  there  sold  in  part,  and  the 
remainder  sent  to  Z.  by  stran- 
gers:— Held,  that  the  under* 
writers  were  liable  for  a  total 
loss,  with  beneGt  of  salvage  only. 
Dixon  Y.  Reid,  3  G.  4.  207 

BASTARD. 
See  Settlembnt,  3.  5. 

BENEFIT  SOCIETY. 

A  bond  given  to  the  Treawrer  of  a 
Benefit  Society,  for  the  use  of  the 
Society,  is  an  available  security 
'  at  common  law,  though  the  rules 
and  regulations  of  the  Society 
have  not  been  exhibited,  conBrm- 
ed,  and  filed,  at  the  Quarter  Ses- 
sions, in  pursuance  of  the  statute 
33  Geo.  3.  c.  54.  s.  2.  Jone$  ▼. 
WooUam,  3  G.  4.  393 

BILL  OF  EXCHANGE. 

See  Plea,  1, 
Practice,  8. 

1«  Where  a  bill  of  exchange  was 
left  for  acceptance  at  the  house 
of  a  banker,  and  was  in  fact  ac- 
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cepted,  but  befofe  delirery'  to 
the  holder,  the  acceptance  was 
cancelled :— Held,  that  this  was 
not  an  acceptance  upon  which 
the  holder  might  maintain  an  ac- 
tion. Mere  acceptance^  widioat 
delivering  the  bill  accepted,  is 
not  sufficient  to  make  the  con- 
tract binding.  Cos  v.  Troy, 
2  O.  4.  Page  88 

%  An  aocommodation  bill,  altered 
in  its  date  before  n^ociation, 
with  the  consent  of  the  parties, 
does  not  require  a  new  stamp; 
and  therefore  in  the  hands  of  a 
bondjide  holder  for  valoable  con- 
sideration, the  acceptor,  who  has 
assented  to  the  alteration,  before 
the  bill  becomes  dae,  cannot 
arail  himself  of  such  an  objec- 
tion. Daume9  y.  Riehardton^ 
a  G.  4.  832 

BOND. 

See  Benefit  Society. 
Pleading,  3.  4. 

The  father  of  two  illegitimate  chil- 
dren execnted  a  bond,  condi- 
tioned for  the  payment  of  an 
annuity  of  30/.  for  the  support  of 
them  and  their  mother .  during 
their  joint  natural  lives,  or,  in 
case  of  the  death  of  the  children, 
during  the  natural  life  of  the  mo- 
ther. One  of  the  children  bay- 
ing died: — Held,  that  the  ex- 
ecutor of  the  obligor  was  liable 
on  the  bond  for  ^e  arrears  of 
the  annuity  accruing  after  the 
death  of  that  child.  Jame$  y. 
Talent,  3  Gf.  4.  548 

BOROUGH  COURT. 

See  Charter. 

BRIBERY. 

The  plaintiff  in  an  action  for  bribe- 
ry, on  the  2  Geo.  2.  c.  24  ,  is 


bound  by  the  11th  section  to 

Erooeed  without  wilful  delay ; 
nt,  until  the  defendant  appears 
to  the  writ,  the  question  as  to 
the  wilfulness  of  the  delay  does 
not  arise.  Therefore,  where  the 
writ  sued  out,  was  returnable  on 
the  first  return  in  Trinity,  1821, 
and  the  plaintiff  did  not  proceed 
to  declare  till  the  1st  of  June,1822, 
and  no  appearance  had  been  en- 
tered for  die  defendant: — Held, 
that  the  proceedings  could  not 
be  stayed  under  the  llth  section 
of  the  statute.  Talmaih  v.  Gar- 
diner,  3  G.  4.  Page  612 

BUM-BOAT- 

See  COMMITMBKT. 

CASE. 

&e  DsCIiAKATION,  6. 

Notice  of  Action. 

TRBSPA83. 

1.  Falsely,  maliciously,  and  without 
any  probable  cause,  procuring 
the  warrant  of  a  Justice,  to 
search  the  premises,  and  appre- 
hend the  person  of  yl.,  on  sus- 
picion of  felony,  and  thereby 
causing  his  premises  to  be  search- 
ed,  and  his  person  imprisoned, 
is  properly  the  subject  of  an  ac- 
tion on  the  case,  and  not  trespass. 
Ehee  y.  Smith,  3  6.  4.  97 

2.  A  positiye  oath,  that  a  felony  is 
actually  committed,  is  not  neces> 
sary  to  justify  a  magistrate  in 
granting  his  warrant  to  search 
the  prembes,  and  apprehend  the 
person  of  a  party  suspected  of 
felony;  and  though  it  may  be 
trespau  in  tke  magistrate,  to 
grant  an  illegal  warrant,  yet  it  is 
coMCy  in  the  person  who  causes 
and  procures  such  warrant  to 
issue,  if  it  is  done  maliciously. 


CERTIORAKL 


CHARTER. 


eoi 


and  without  roaiionable  or  pro- 
bable cause.  EUee  v.  Smith, 
3  G.  4.  Page  97 

CERTIFICATE. 

See  Bail  Bond. 
Costs,  8. 

Tbe  statute  28  Geo.  3.  c.  37.  s.  24., 
gives  a  plaintiff  only  two  pence 
damages,  "  besides  the  goods 
seized,  or  the  vaine  thereof,"  if 
the  Judge  certifies  that  the  officer 
had  probable  cause  for  tbe  sei- 
zure. In  trespass  against  a  cus- 
tom-house officer,  for  seizing  a 
quantity  of  verdigris,  which  was 
afterwards  returned  to  th^  plain- 
tiff, and  sold  at  a  less  price  than 
it  originally  was  worth,  in  con- 
seqaence  of  the  seizure : — Held, 
that  damages  given  for  the  dete- 
rioration in  value  were  recover- 
able, notwithstanding  the  Judge's 
certificate  under  that  statute,  that 
there  was  probable  cause  for 
making  the  seizure.  Zdugher  v. 
Brejitt  and  another,  3  G.  4.     417 

CERTIORARI. 

1.  The  statute  12  Geo.  1.  c.  34.  s.  8. 
makes  it  an  offence  for  clothiers 
and  other  manufacturers  to  pay 
the  wages  of  their  workmen  in 
goods  instead  of  money ;  the  sta- 
tute 22  Geo.  2.  c.  27.  creates  se- 
veral new  offences,  and  extends 
the  provisions  of  the  preceding 
statute  to  silk  manufacturers;  and 
the  17  Geo.  3.  c.66.  s.22.,  takes 
away  the  certiorari,  upon  convic- 
tions under  the  22  Geo,  3.  A 
silh  manufacturer  having  been 
convicted  under  12  Geo.  1.  c.  34. 
s.  3.,  and  22  Geo.  2.  c.  27.  :— 
Held,  that  he  was  not  deprived 
of  the  certiorari  by  force  of  the 

VOL*  h  ^ 


17  Geo.  3.  c.  66.— Held^  also, 
that  tbt  six  months  limited  by 
the  statute  for  br^ging  the  oer- 
Itoran,  was  to  be  computed  from 
the  time  the  conviction  was  af- 
firmed by  Uie  sessions,  and  not 
from  the  time  of  the  conviction 
by  the  Justices  below.  Ik  re 
Ka^e,  3  G.  4.  Page  436 

2.  The  court  will  not  grant  a  e^- 
tiorari,  in  the  first  instance,  to 
remove  the  order  for  the  ap- 
pointment of  overseers,  for  the 
purpose  of  having  it  quashed,  on 
a  suggestion  that  the  Justices 
made  the  appointment  from  cor- 
rupt  and  improper  motives — the 
propriety  of  the  appointment  be* 
ing  matter  of  appeal  to  the  ses- 
sions ;  but  they  will  grant  a  cri- 
minal information  against  the 
Justice,  if  the  corrupt  and  im- 
proper motive  for  making  the 
appointment  be  satisfactorily  es- 
tablished. Rex  V.  Samert^Mre^ 
3  G.  4.  44 

CHALLENGE. 
See  Jury. 

CHARTER. 

If  there  are  words  of  permission  in 
a  charter,  to  do  an  act,  which  is 
clearly  for  the  public  benefit, 
they  are  obligatory;  therefore, 
were  a  charter  declared,  that  the 
mayor  and  jurats  of  an  ancient 
town  migh$  hxAA  a  court  of  re- . 
cord,  for  the  holding  of  pleas, 
but  which  had  been  long  disused, 
the  6ourt  granted  a  mandamiuM, 
to  compel  such  court  to  be  held, 
at  the  instance  of  an  inhabitant 
of  the  town,  though  he  was  not 
a  corporator.  Rex  v.  Mayor  and 
Jurats  of  Hastings,  3  G.  4.     143 

JtR 


eM  CHUBCHWARDENS,  &«. 


COMMI8SIONEES. 


CHURCHWARDENS   AND 
OVERSEERS. 

&e  Certiorari,  2. 
Informatioh,  2. 
Mandamus,  1« 
Poor,  2, 
Sessions,  2. 

1.  The  ttatate  18  Geo.  8.  o.  26.  s.  6. 
gives  an  appeal  to  the  sessions 
against  the  allowanoe  by  two 
Jasticest  of  constables'  acoonnts, 

'  *'  in  case  the  oveneer  or  overteen 
ahallySiui  that  the  parish  or  town- 
ship is  aggrieved'*  thereby ;  but 
the  right  of  appeal  cannot  be  ex- 
ercised by  one  overseer  without 
the  consent  of  the  msyority. 
Therefore,  where  a  township 
had  four  overseers  and  fonr 
ohnrohwardens,  end  seven  were 
for  allowing  the  oonstable's  ac- 
connts,  against  the  sense  of  the 
eighth,  and  a  majority  of  the  lay- 
payers;  and  twoJostices  after- 
wards allowed  the  accounts  :— 
Held,  that  the  single  overseer 
could  not  ap|>eal  against  the  al- 
lowance, in  hifr  own  name,  and 
this  court  refused  a  mandamw  to 
the  sessions,  to  hear  the  appeaL 
Rez  V.  Tke  JutHtm  of  Manche^ 
ier,  3  G.  4.  Page  464 

8.  A  pauper  having  met  with  an 
accident  in  the  parish  of  IF., 
where  he  was  casual  poor,  the 
parish  surgeon  attendea  him,  and 
in  the  progress  of  the  cure,  one 
of  the  oyerseers  of  the  parish  to 
which  the  pauper  belonged,  call- 
ed upon  the  suigeon,  and  desired 
him  to  take  care  ei  the  ptaqper^ 
and  do  what  he  couUfor  km,  and 
added  <*  that  he  would  see  him 
paid;"  and  on  a  subsequent  ap- 
plication by  the  parish  oCBoera 
of  YF.,  after  the  pauper  was  re- 
moved to  his  own  parish,  the 
overseer  said  «'  if  it  was  right 


that  they  should  pay  the  sur- 
geon's bill,  they  would  :^— Held, 
in  an  action  against  the  overseer, 
by  the  surgeon  for  the  amount 
of  his  bin,  that  there  was  no  le- 
gal obligation  on  the  part  of  the 
former,  to  pay,  under  the  dr- 
cumstances  stated.  GetU  v. 
TbmpJUju,  d  G.  4.        Page  641 

CITY  LOTTERY, 

The  eity  lottery  act,  46  Geo.  3.  e.97. 
vests  the  prizes  therein  enumer- 
ated, in  five  trustees  by  name,  in 
trust,  for  the  purposes  of  the  act, 
and  1^  the  10th  section  it  is 
enacted,  that  in  case  of  the  death 
of  one  or  more  of  the  trustees 
before  the  drawing  cf  the  lot- 
tery, and  the  oonveyanee  of  the 
prises  to  Ac  fortnnate  holders  of 
the  tickets,  the  survivors  sAaff, 
and  they  are  thereby  reqwiredi  to 
fill  up  the  vacancy  or  vaeanoies 
by  the  election  of  some  other 
person  or  persona,  for  the  pur- 
poses of  the  act:-— Held,  in 
ejectment,  that  a  conveyMice  of 
a  priae  to  the  lessor  of  the  plain* 
tiff  by  four  oidy  of  the  five  tms- 
tees  (one  having  died)  was  valid 
and  effectual  in  a  court  of  law; 
and  eembkt  that  the  oooveyaaee 
was  eflectual,  though  no  proof 
was  given,  thaj;  the  leseor  of  the 
plAintiff  was  the  fortnnate  holder 
of  the  ticket  to  which  the  prise 
had  fallen.  Doe,  Itoad  v.  CM- 
win,  3  G.  4.  268 

COMMISSIONERS. 

See  Action. 
Customs. 
Marshal. 
Notice  of  Acnoir. 
Quo  Warranto. 
Where  a  commissioner  of  bankrupt 
took  a  promissory  note  from  a 


COMMITMENT. 


CjONSTABLE.         ibi 


baiiknipt,  under  whose  commis- 
sion he  was  acting,  for  a  debt 
contracted  before  bankraptoj^ 
the  note  being  dated  after  the 
commission  issued*  and  before 
the  certiBcate  was  signed  i-^ 
Held,  that  no  action  wonld  lie 
on  the  note.  Haywood  ▼.  CAam- 
bm,  3  O.  4.  Page  411 

COMMITMENT. 

See  Customs. 

ECCLBSIASTICAL  JURISDIC- 
TION. 

1.  It  is  no  oflTenee  within  the  sta- 
tute 1  Geo.  4.  c.  56.  ''  wflfiiUy 
and*  maUefoQsly  to  carry  away" 
a  poet  or  pale,  unless  the  partr 
charged,  has  wUfnlly  or  mallei- 
oasly  tommiited  the  dami^,  in- 
jury, or  spoil  alleged.  There- 
fore, where  a  defendant  ohamd 
with  evtting,  spoifing,  and  takmg 
and  carrying  away,  a  post  ont  of 
a  fence,  was  committed  for  wil- 
fiMg  and  maHeUnuiy  carrying 
the  oAme  away,  only : — Held,  that 
the  commitment  was  bad,  and  the 
defendant  entitled  to  be  discharg- 
ed.  R€ZY.Harpar,9  0.4.    222 

S.  Jostices,  under  the  same  statute, 
may  award  satisfaction  for  a  ma- 
licious injury,  to  the  amount  of 
U,  but  in  each  case  the  extent 
of  the  injury  is  to  be  ascertained 
by  the  Justice,  and  compensa- 
tion awarded  only  in  proportion 
to  the  injury  proved.  Id. 

3.  A  commitment  in  execution  need 
not  recite  the  title  of  the  statute 
on  which  the  proceedings  are 
founded.  Id. 

4.  By  statute  I  A  2  Oeo.  4.  e.  118. 
s.  40.,  the  penalties  imposed  by 
the  same,  are  directed  to  be  dis- 
tributed, one  half  to  the  reoeiv- 
er  therein  mentioned,  and  the 
other  to   such  person!  us 'the 


convicting  Justices  shall  direct, 
and  it  gives  no  appeal  to  the  ses- 
sions. Where  a  prisoner  was 
committed,  under  a  warrant  of 
execution,  (which  recited  that  he 
had  been  convicted)  for  two 
months,  or  until  he  had  paid  a 
penalty  of  6/.  for  an  offence  un- 
der the  38d  section  of  the  act, 
without  stating  how  the  penalty 
was  to  be  distributed,  and  to 
whom  paid;  the  Court  refused  t# 
discharge  him  out  of  custody  for 
this  objection,  holding  that  the 
warrant  did  not  require  the  same 
certainty  as  a  conviction,  and 
that  they  were  bound  to  presume 
there  had  been  a  legal  conviction 
to  found  the  wlurrant.  Rexr. 
Rogen,  3  0.  4.  Page  166 

6.  A  commitment  for  punishment^ 
must  be  for  a  time  certain ; 
therefore,  where  a  defendant 
was  committed  by  two  Justices, 
for  a  contempt  towards  them  in 
their  office  **  until  discharged 
by  due  course  of  law :" — Held, 
that  die  commitment  was  bad. 
Rex  V.  Tkomoi  Jamee,  3  G.  4. 

560 

CONSTABLE. 
See  Churchwardens  &  Ovbr<* 

SEKRS. 

The  office  of  constable,  being  a 
burthensome  office,  this  court 
will  not  put  a  person  de  facto 
elected,  and  sworn  inr  by  the 
oonrt-leet,  to  the  expense  of 
shewing  by  what  authority  he 
holds  Uie  office,  at  tte  relation 
of  a  different  body  of  persons, 
dainring  the  right  of  election, 
where  those  persons  do  not 
shew  an  immemorial  custom  in 
Hhtit  body  to  elect  Rex  r. 
fuue,  3  O.  4.  76 
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COPYRIGHT. 


COSTS. 


CONTRACT. 

See  Poor,  2. 

Sbttlbment,  4. 
Statute  op  Frauds. 
Trover. 
Turnpike. 
Usury. 

CONVEYANCE. 

See  City  Lottery. 

CONVICTION. 

See  Certiorari. 
Commitment,  4. 
Sessions,  2.  3. 

COPYHOLD. 

Sec  Assignees. 
Devise,  2.  3. 

Tenant  of  copyhold  who  has  done 
fealty,  and  attorned  tenant  to  the 
lord  in  possession  of  the  manor, 
cannot  in  ejectment  impeach  the 
lord's  title,  by  setting  up  the 
right  of  a  third  person,  unless 
^e  latter  joins  in  resisting  the 
title  of  the  lessor  of  the  piaintili'. 
J}oe,  Nepean-y.  Buddeu,  3  O,  4. 
Pape  243 

COPYRIGHT. 

1»  The  proprietor  of  the  copyright 
of  a  tragedy  which  has  been 
printed  and  published,  cannot 
maintain  an  action  against  the 
manager  of  a  theatre,  for  pub- 
licly acting  and  representing 
such  tragedy  in  an  abridged  form 
for  proEu  Murray  v.  Elliston^ 
3  Gl.  4.  299 

2.  The  mere  seller,  or  publisher, 
of  a  pirated  copy  of  a  print,  is 
liable  to  an  action  under  the 
17  Geo,  3,  c,  57.,  though  it   bo 


not  an  exact  copy  of  the  origiaal. 
West  V.  FrancU^  3  G.  4. 

Po^e  400 

CORONER. 
See  JORY. 

CORPORATION. 

See  Mandamus,  3. 
Qoo  Warranto. 

CORPORATORS. 
See  Charter. 

COSTS. 

See  Arrest,  1, 
Attorney^  2, 
Bail,  5. 
Practice,  6.  7. 
Witness,  1. 

1.  Applications  lor  security  for 
cosu,  must  be  made  promptly, 
after  the  defendaat  knows  the 
plaintiff  is  gone  abroad.  After 
action  brought  in  2Voi?e»l«r,131fiO, 
and  the  plaintiff  went  abroad  in 
March,  1821  :~Beld,  that  de- 
fendant  came  too  late  in  Easter 
Term,  1822,  for  security  for 
costs,  issue  having  been  joined, 
and  no  affidavit  of  the  fact  when 
he  came  to  the  knowledge  of  die 
plaintitf  having  gone  abroad. 
Duncan  v.  Sttnt,  3  G.  4.  348 

2.  A  plaintiff  residing  abroad,  with 
the  knowledge  of  the  defendant 
at  the  time  of  action  brought, 
will  not  be  required  to  give  8C- 
cnrity  for  costs  after  bsue  joined, 
unless  some  special  reaaon  is  as- 
signed to  induce  the  Court  to 
impose  such  a  term  on  the  plain- 
tiff. Dn  Belhix  v.  Lofd  Water- 
park,  2  Gf.  4.  348 

3.  The  Court  knows  no  distinction 
between  costs  generally »  and^// 


COSTS. 


COUNTY  RATE.        006 


costs :  therefof  e,  though  the  sta- 
tate  11  Geo.  2.  c.  19.  s.  9.  speaks 
•'  of  full  costs,'*  it  does  not  take 
away  the  Judge's  power  to  cer- 
tify»  under  43  Eliz.  c.  6.,  that  the 
costs  are  less  than  40«.  Irwin  v. 
Reddish,  3  G.  4.  Page  413 

4.  Where  Justices  had  made  a  false 
return  to  a  niaDdamus  to  appoint 
overseers  for  a  township*  and 
the  Court  had  thereupon  granted 
a  rule  nisi  for  a  criminal  inform- 
ation ;  and  on  shewing  cause 
against  that  rule,  contradictory 
facts  were  disclosed ,  which  were 
directed  to  be  tried  by  an  issue, 
and  after  an  issue  had  been  pre- 
pared and  deiiverM,  the  Jus* 
tices  had  abandoned  the  issue, 
and  obtained  a  Judge's  order 
for  staying  proceedings,  without 
prejudice  to  the  question  of 
costs,  the  Court  ordered  the 
Justices  to  pay  the  prosecutor 
the  costs  of  preparing  and  de* 
livering  the  issue.  liex  t.  The 
JnMices  of  Lancoihiref    3  6. 4. 

485 

6.  Fees  charged  by  an  attornev  for 
holding  a  court,  as  steward  of  a 
manor,  are  taxable  in  like  man- 
ner as  charges  for  business  done 
strictly  as  an  attorney,  Leth- 
bridge  ▼.  Luxmore,  3  Gr.  4.      511 

6.  Where  a  plaintiff  brought  an  ac- 
tion to  try  the  validity  of  a  com- 
mission of  bankrupt,  with  the 
permissum  of  the  Vioe-Chancel- 
lor,    and  afterwards    expressed 

'    his  determination  of  going  abroad 

•  to  reside  permanently,  the  Court 

•  required  him  to  give  security  for 
'   the  costs  of  the  action.     Semble, 

that  such    security  would    not 

•  have  been  required,  if  the  action 
-   had  been  brought  by  the  order  of 

the  Vice-Chancellor.  Oliver  v. 
JohmoM,  3G.4.  660 


COUNTS. 
See  Declaration,  3.  4. 

countV  court. 

Plaintiff  sued  defendant  in  the  Sur^ 
rey  county  court,  for  a  debt  con- 
tracted in  Middlesex,  and  having 
failed  for  want  of  jurisdiction 
there,  proceeded  in  K,  B.  and 
though  the  debt  was  under  40s. 
the  court  refused  to  set  aside  the 
proceedings,  the  debt  not  being 
recoverable  elsewhere.  Eamee 
V.  WiUiams,  3  O.  4.     Page  359 

COUNTY  RATE. 

1.  The  proviso  in  55  Geo.  3,  c.  51, 
s.  1.  exempting  places  situate 
within  liberties  or  franchises, 
having  a  separate  jurisdiction* 
from  contributing  to  the  county 
rate,    extends    only    to    places 

.  which  have  a  jurisdiction  sepa- 
rate from,  and  co-extensive  with, 
the  jurisdiction  of  the  county 
Justices;  therefore,  the  city  of 
Sath,  in  which  the  Justices  have 
a  separate  jurisdiction,  for  some 
purposes,  but  not  ibr  all,  and 
who  commit  felons  to  the  county 
gaol  for  trial  at  the  assizes,  and 
thereby  burthen  the  county,  is 
not  a  liberty  or  franchise  having 
a  separate  jurisdiction,  and  con- 
sequently is  liable  to  the  Somer- 
setshire county  rate.  Rex  v. 
William  Clark,  3  G.  4.  316 

2.  An  order  of  sessions  for  assess- 
ing and  levying  a  specific  sum  of 
money,  to  enable  the  county 
treasurer  to  repay  persons  who 
had  advanced  money  for  county 
purposes,  on  the  credit  of  the 
county  rates,  is  bad  on  the  &ce 
of  it,  inasmuch  as  it  is  a  rate  to 
reimburse^    which    the    sessions 


600 


DAMAGES. 


DECLARATION. 


Im^e  no  authority  to  make.  Eex 
▼.  The  JutHcei  of  Flintihtre. 
3  0. 4.  Page  470 

COURT  LEET. 

See  CONSTABUU 

COVENANT. 
'  See  Dbclaration,  1. 6. 

CUSTOMS. 

See  Cbrtificatb. 

CON8TA0LB. 

By  statoto  67  Oeo.  a  c.  87.  a.  6., 

persona  liable  to  be  arreated  un- 
der the  acta  for  the  prevention 
of  amngglingy  and  who  are  fit 
and  able  to  aerve  on  board  a 
King's  ship,  shall  be  taken  before 
a  Justice^  and  upon  due  proof, 
be  committed^  further  to  answer, 
&c,t  and  after  beinff  so  commit- 
ted, the  gaoler  in  whose  custody 
they  are  kept,  is  authorized,  on 
'  the  order  of  the  Cfommisnonen  of 
Cttiiomi  or  ExcUe  respectively, 
to  convey  them  on  board  a  ahip 
of  war,  m  order  to  their  being 
impressed.  Where  persons  were 
impressed  under  the  authority  of 
this  act,  by  virtue  of  an  order 
tigned  ordy  by  four  Commiision" 
en  ofCutiamSf  out  of  the  nine 
nominated  and  appointed  by  the 
King's  patent : — ^Held,  that  such 
'  order  was  valid  and  effectual,  it 
•  appearing  by  the  patent  that  four 
of  the  Commissioners  might  act 
for  the  whole  body,  and  there- 
fore the  Court  refused  to  dis- 
charge the  prisoners  out  of  cus- 
tody. Ex  parte  White  and  oao- 
lAef ,  3  0. 4.  161 

DAMAGES. 

See  Cbrtificatb. 
WiuT  OF  Inquiry. 


DECLARATION. 

See  Plba,  2.  3. 
Practicb,  4.  6. 
Tbndbr. 

1«  The  first  count  of  a  declaration, 
in  oovenanty  by  deed  to  abide  by 
an  award,  alleged  breachea  ae- 
nerally»  that  the  defendant  did 
not  on  request,  pay  the  mone^ 
awarded,  and  delayed  the  arbi- 
trators from  making  their  award 
so  soon  as  they  would  have  done. 
Plea  to  this  count,  a  roTocation 
by  deed,  of  the  authority  of  the 
arbitrators,  before  they  made 
their  award : — Held,  on  demur- 
rer, that  thia  plea  was  not  a  con- 
fession  of  the  co?enant,  upon 
which  the  plaintiff  waa  entitled 
to  judgment  Marth  v.  BuUed^ 
3  6.4.  PagelW 

2,  The  second  count  of  the  aame 
declaration  alleged,  **  that  the 
defendant  did,  before  the  making 
the  award,  hinder  and  pre?ent 
the  arbitrators  from  making  their 
award,  by  exeoutine  a  deed, 
whereby  he  did  revoke,  ^c^  the 
arbitration^  and  thereby  hindered 
the  arbitrators  from  making  their 
award,"  &c. :— Held,  on  demurs 
rer,  that  an  allegation  of  notice 
of  the  revocation  to  the  arbitra- 
tors, was  not  necessary,  it  beiag 
sufficient  to  aver  the  fact  of  re- 
vocation by  deed  to  snstain  this 
count,  and  call  upon  the  defend- 
ant to  plead  issuably.  Id. 

3.  Where  a  declaration  eontaiaed, 
besides  the  usual  money  eMMmts, 
the  imdebitaiue,  and  fucntwa  flie- 
ruit  counts  for  work  aad  labour^ 
as  an  attorney,  and  two  aimilar 
Goanta,  for  work  and  labour  ge- 
nerally, the  Court  refisflred  it  to 
the  Master  to  atrike  out  the  lat- 
ter for  anperfluityi  befora   the 


DECLARATION. 


mh 


btiie  WBs  mftde  up.     Oabett  r. 
Skaw,  3G.4.  Page  171 

4.  Plaiotiff  in  ejectment  permitted 
to  amend  his  declaration  on  pay^ 
ment  of  costs,  by  adding  a  new 
count  on  another  demise,  after 
three  Terms  had  elapsed,  and  the 
roll  had  been  made  np  and  cai^ 
ried  in.  Doe,  BetmaunU  y.  Ar> 
mitage,  3  G.  4.  173 

6.  A  count  stating,  **  that  defendant 
had  and  received  far  the  tteeof 
plaintiffs  a  certain  sum  of  mo^ 
nej,  to  wit,  the  sam  of  lOf.,  to 
be  paid  by  defendant  to  plaintiff 
upon  request,  yet  defendant,  not 
regarding  his  duty  in  that  bdialf, 
but  contriYing  and  fraudulently 
intending  to  hurt,  injure,   and 
prejudice  plaintiff,  in  that   re- 
spect, had  not,  although  often 
t    requested,  paid  the  same,  but  on 
the  contrary,  converted  and  di^ 
poeed  thereof  to  his  own  lese,^  b 
laid  in  assumpsit,  though  appa- 
rently in  tro?er,  and  cannot  be 
Joined  with  counts  in  case,  for  a 
fraud.    But  supposing  it  not  a 
'    count  in  assumpsit,  it  is  bad  in 
form,  as  well  as  substance,  as  a 
count  in  tro?er,  and  is  demur- 
rable generally,  though  the  de- 
murrer goes  only  to  that  parti- 
cular count      Vrton  r.  Butler^ 
8  G.  4.  28 

^  Defendant  by  indentures,  aa- 
signed  a  bond  to  plaintiff,  exe- 
cuted to  the  former  by  J.  A.,  and 
coTcnanted  that  he  would  main- 
tain, ratify,  and  confirm,  all  ac* 
lions  brought  on  the  bond  by 
plaintiff,  without  releasing  the 
same.  Declaration  on  this  cove- 
nant, averred,  that  plaintiff  had 
brought  an  action  on  the  bond 
*  against  J.  A.,  but  that  in  breach 
of  covenant  defendant  did  not 
'  maintaifi,  ratify,  and*  confirm, 
said  action,  **  aithough  ke  wot  of- 


lenoanir,  to  unt,  on  the  dag  and 
gear  aforesaid^  requested^  but  on 
the  contrary  thereof,  by  deed  did 
release  •/»  A.  from  all  actions,  te., 
whereby  plaintiff  was  hindered 
in  hb  action,  and  emHained  cotte 
thereof,  and  aho  of  the  rule  of 
Court  to  Ml  aside  the  release* 
On  demurrer  to  this  breach : — 
Held,  1st.  That  it  was  not  ne- 
cessary to  allege  a  venue  to  the 
request,  stated  in  the  declaration, 
the  request  itself  being  unneces- 
sary; and,  2d.  That  the  allega- 
tion of  special  damage,  if  objec- 
tionable, ought  to  have  been  de- 
murred to,  specially,  and  could 
not  be  taken  advantage  of  upon 
general  demurrer  to  the  breach 
assigned.  Amorg  v.  Brodrick, 
SO.  4.  Page  361 

7.  The  Court  will  refiitt  it  to  the 
Master  to  determine  whether 
superfluous  counts  in  a  declara- 
tion are  introduced  vexationsly. 
Newbg  v.  Maeon,  aG. 4.         608 

8.  In  a  declaration  upon  a  bail 
bond  against  four  defendants, 
one  of  Uie  plaintiffs  sued  as  ad- 
ministratrix of/.  C.  TF.  deceased, 
without  making  profert  of  the 
will,  and  the  declaration  in  re- 
citing the  writ,  stated,  that  the 
Sheriff  to  whom  it  was  directed, 
was  commanded  to  take  "  the 
said  defendant  T.  A.  to  answer 
the  plaintiffs  of  a  plea  of  tres- 
pass, and  also,  to  a  bill  of  the 
plaintiffs  against  the  said  dsftndr 
aM^s:— Held,  on  special  diunnr- 
rer,  1st.  That  the  dechnration  was 
well,  without  making  profert  of 
the  will ;  but,  2d.  That  it  waa  ill, 
in  not  clearly  shewing  against 
whom  the  writ  was  issued,  or 
who  was  the  defendant  in  the 
plaintiffik'  suit  on  the  Writ  Largo 
r.Attwood,S0.4.  Ml 
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DEMISE. 
DEED. 


See  Appoiktmbnt. 
Dbclaratioh^  1.  2. 

EviDBNCBy  3. 

A  caniposition  deed,  by  wUcb  a 
tradesman  aasigned  all  his  eflfects 
'  ia  trust  for  the  benefit  of  his  cre- 
ditorsy  recited,  that  he  was  in- 
debted to  his  landlord  in  a  spe- 
cific sam  for  rent,  to  the  Crovrn, 
in  a  certain  sum  for  excise  du- 
ties, and  to  S,  and  U.  by  name, 
as  jadgmentrcreditors,  in  a  sum 
of  400/.;  and  then  recited,  that 
ojoe  of  the  trusts  was  to  pay  these 
specific  demands,  and  all  debts 
under  101.,  infulL  Then  fol- 
lowed a  proviso  for  avoiding  the 
deed,  **  if  any  of  tke  creditor  or 
creditors,  whose  respective  debt 
'  skMil  amoami  to  1001.  or  ujnoards^ 
•  or  oMff  two  creditors  whose  jouU 
debts  shall  amowi  to  160/.  or 
.  ^tpwwrds,  shall  not  dufy  eaoaue 
^  the  said  indeninre  within  three 
calendar  months  from  the  date 
thereof,  or  in  ease  any  commif- 
»on  of  bankrupt  shall  in  the  mean 
time  be  awarded,  Ac."  S,  and  (7. 
whose  judgment-debt  was  to  be 
paid  in  full,  having  refused  to 
execute  the  deed  upon  request 
one  of  the  general  creditors,  who 
had  executed,  brought  an  action 
to  recover  the  amount  of  his  de- 
mand against  the  debtor :— Held, 
that  the  deed  was  a  bar  to  the 
action,  and  that  the  execution  bjr 
S,  and  U,  was  not  necessary  to 
give  it  validity*  Wells  v.  Green- 
hill,  3  G.  4.  Page  493 

DEMISE. 

See  Dbclaration,  4. 
Ejbctmbnt,  U 


DEVISE. 

DEMURRER. 

See  Abatbmbnt. 

DECLARATION,  1.  5.  6. 

Pleading,  i« 

DEVISE. 

1.  A.  devises  his  estate  to  Us  ne- 
phew Jolm  for  Hfe,  ••  and  ftom 
and  after  his  decease,  mnio  oH 
and  every  the  child  or  children  of 
the  said  i/oAM,  lawfully  begotten, 
or  to  be  begotten,  whether  mms 
or  daughters:  they,  if  more  than 
one,  to  take  as  tenants  iiioom- 
mott,  in  equal  shares  and  pirepor' 
tions:  and  for  want  of  such  t»- 
sve,  to  my  own  right  heirs  for 
ever :"— Hold,  that  the  children 
oiJohn  took  only  an  estate  for 
life,  and  not  an  estate  tail.    Hoe, 

.   Idversaye  v,  Vaughun^  2  6.4. 
Pagebli 

2.  il.  being  seised  in  fee,  of  certain 
specific  lands  in  the  parish  of  S^ 
settled  the  same  "  to  the  use  of 
himself  for  life,  remainder  to  his 
wife  for  life,  remainder  to  (he 
issue  of  his  body,  begotten  on 
the  body  of  his  wife,  and  re- 
mainder to  his  heirs  for  ever,** 
and  some  years  afterwards  made 
his  will,  devising  to  his  wife  for 
life  *'  ail  those  my  freehold  and 
copyhold  lands,  Sec»  whatsoever, 
of  which  lam  now  in  the  imme- 
diate possession,  lying  and  being 
in  the  several  parishes  of  5.  and 
F.,  and  either  of  them,  in  the 
county  of  C,  and  also,  all  rever- 
nonary  estate  and  interegt,  ex- 
pectant on  the  death  of  M,  N. 
my  mother,  of  and  in  certain 
other  freehold  and  copyhold 
messuages,  lands^&c.  situate  ia 
the  same  parishes,^  and  then 
gave  the  same  estates  to  his  only 
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daugfater,  in.  foe,  ooneladiilg  with 
a  re8idoarjr  clause »  "  and  all 
and  singular  other,  my  real  and 
personal  estate  whatsoever  and 
wheresoever,  after,  and  subject 
to  the  payment  of  my  funeral 
ex  peaces,  and  jast  debts,  i  give, 
devise,  and  beqaeath  onto  my 
said  loving  wife  itf.  N.  her  heirs, 
^c«:"--Ueld,  that  the  settled 
lands  above  mentioned,  of  which 
the  testator  was  in  possession  at 
the  time  of  bis  death,  passed  un- 
der tills  devise  to  the  heir  at  law 
ex  parte  materna,  and  that  the 
will  was  not  controlled  by  the  re- 
Mduary  clause.  Doe,  Nethercote 
V,  Bariie,  3  G«  4.  Page  81 

a.The  statute  56  Geo.  3.  c.  192., 
'*  An  act  to  remove  certain  dif- 
ficulties In  the  disposition  of 
copyhold  estates  bv  will,"  ex- 
tends only  to  supply  surrenders 
in  form,  but  not  surrenders  in 
mbstanoe.     Therefore,  where  a 

•  feme  c&ceri  omitted  to  suirender 
to  the  use  of  her  will : — Held, 
that  the  case  was  not  within  that 

'  'Statute.  Id. 

4.  JqHh  latscombe,  by  nis  will,  de- 
vises his  estates,  in  trusty  to  his 
nephew,  John  Luscombe  Man- 
uiug,  for  life*  be  **  taking  and 
using  testator's  sirnaroe,"  sub- 
ject as  to  some  part  of  the  pre- 
mises, to  a  charge,  and  to  the 
powers  and  remedies  appointed 
for  the  recovery  of  tJie  same; 
and  from  and  after  the  forfeiture, 
or  other  determination  of  such 
estate  for  life,  to  trustees,  in 
trust,  to  preserve  cQiitingent  re- 
mainders, and  first,  to  the  use  of 
the  first  son  of  his  nephew,  and 
the  heirs  male  of  his  body  law- 
fully to  be  begotten,  "  taking 
and  using  testator's  simame,  as 
and  for  his  and  their  own  sir- 


name  ^  and  ia  default  of  rack 
issue,  to  the  use  of  the  second* 
third,  fonrtb,  fifths  and  all  and 
every  son  and  sons  of  the  body 
of  his  said  nephew*  and  to  the 
heirs  male  of  their  respective 
bodies,  severally  "  taking  and 
using  testator's  simame,  as  and 
for  his  and  their  own  simame  ;* 
and  in  de&altof  such  issue,  then 
to  the  use  of  the  other  sons  of 
his  nephew's  mother,  and  to  the 
heirs  male  of  their  respective 
bodies,  severally  and  b  sncces- 
sion  **  takmg  his  simame ;"  and 
in  default  of  such  issue,  then  to 
their  mother,  Margaret  Matming, 
for  life,  remainder  to  his  niece, 
Marg  Creed,  for  life,  remainder 
to  the  heirs  male  of  her  body, 
remainder  to  his  cousin,  Jdkn 
iMicombe  Rgan,  for  life,  remain- 
der to  the  first  and  other  sons  of 
the  latter,  in  like  manner  aa  to 
the  first  and  other  sons  of  the 
first  devisee,  each  taker,  and 
their  heirs  respectively,  **  taking 
and  using  testator's  simame ;"  re- 
mainder over  to  persons  of  the 
testator's  name,  with  an  uitunate 
remainder  to  his  own  right  heirs; 
Then  followed  an  express  provi- 
sion, that  the  heirs  male  of.  the 
several  body  and  bodies  of  ilf.  Jf<, 
the  mother  of  the  first  devisee, 
M.  C,  his  niece,  and  that  his 
cousin  J,  L,  R.f  and  the  heirs 
male  of  his  body,  and  each  and 
every  of  them,  respectively  claim- 
ing under  the  will,  should  take 
upon  himself,  or  themselves^  the 
name  of  lAUc&mbe,  and  ikculd 
wiMn  three  yeare  next  afier  ob- 
taining poueuion  of  the  ettate^ 
get  and  procure  hie  and  their  own 
name  and  namee  to  he  altered  to 
the  name  of  Luscombe^  hg  an 
act  or  acts  of  Parliament,  or  iome 
other  effectual  way  for  that  pur^ 
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p$9et  waA  ahoQld  fiit  ever  sftor 
use  aod  bear  that  nane;  and  in 
ease  of  negligence  in  this  respect 
bjsnch  person  or  j^rsons  re- 
si>eoti?eIj,  then  the  kmitation  to 
the  defaalter  to  become  abso- 

'  Intolj  Toid,  and  go  over  to  the 
next  remainder-man,  complying 
with  the  said  proviso.  The  first 
deyiseCy  before  he  became  of  age, 
or  was  let  into  possession  of  the 
estate,  took  npon  himself  the 
name  of  Xnscomde,  and  had  erer 
since  borne  and  nsed  it,  bat  had 
never  obtained  any  act  of  Par- 
liament anthorising  him  to  change 

.  his  name : — Held»  that  the  omis- 
sion by  the  first  devisee  to  ob- 
tain an  act  of  Parliament  to  alter 
his  name,  within  three  years  af- 
ter he  came  into  possession,  did 
not  operate  as  a  it>rfeiture,  after 
the  estate  hgd  vested  in  him,  the 
provision  with  respect  to  the  al- 
teration of  his  name  having  been 
•nbstantially  complied  with.  Doe, 

.  lAueambe  v«  Falet  and  othen, 
•  6.4.  PageWl 

6.  Testator  possessed  of  rem  and 

5 personal  property,  devises  the 
brmer  to  his  three  daughters,  in 
separate  and  specific  portions, 
and  directs  the  latter  to  be  sold 
and  divided  between  them,  share 
and  share  alike,  as  soon  as  they 
respectively  attain  the  age  of 
twenty-two,  the  interest  to  be 
applied  to  their  maintenance  and 
education  during  minoritv.  As 
to  the  real  property  so  devised, 
he  directs,  "  In  case  either  of 
my  three  daughters,  B.  A.  or  A, 
shall  die  before  twenty-two,  or 
die  single  or  before  marriage,  the 
portion  of  the  deceased  shall  be 
equally  divided  between  the  sur- 
«vivors,  share  and  share  alike,  or 
their  heirs;  also,  in  case  two  of 


my  dangjilen  die  witkont  faein, 
then  the  whole  devolves  to  the 
surviving  one  and  her  heirs,  tn 
case  no  kiuband  it  Uvinff^  if  so, 
thof  ewfov  the  properiifdnrmg  life 
onfy,  Ukiafterwardi,  her  or  their 
fortune  goes  to  the  heir  or  heirs 
of  their  sister  as  heirs  at  law.   I 
also  make  this  reserve,  in  case 
all  m^  three   dai^hters  should 
die  without  heirs,  and  leave  no 
husband  living,  or  at  the  decease 
of  the  said  husband  or  husbands, 
should  it  happen  such  then  exist, 
I  give  out  of   the  before-men* 
tioned  estates,  100/.  each  to  W,  A.f 
R.  A.,  and  E.  il.,  &c.  .  Also  I 
give,  in  gnch  cose  only  as  eiooe, 
lOOL  to  &  6.,  and  20L  to  J.  O^ 
&c.;  and  if  thu  should  so  hap- 
pen, when  those  legacies  are  so 
paid,  I  leave  and  give  all  residue 
of  my  e$tateB,  that  remains  to  be 
sold,  and  equally  divided,  share 
and   share  alike,   amongst  mv 
three  brothers,  J.  E.  and  6.  A, 
and  sister,  S.  B.,  or  their  heirs, 
share  and  share  alike."    Test»* 
tor's  daughter  K  died  namar- 
ried,    before   twenty-two;    the 
daughter  A.  married  the  defend- 
ant, after  twenty-two,  and  died 
without  issue;  and  the  daughter 
&  also  married,  afier  twenty- 
two,  and  died  leavin|;  inue: — 
Held,  that  under  this  will  the 
husband  of  A.  took  an  estate  for 
life  by  implication  in  the  estste 
given  to  his  wife,  and  also  an 
estate  for  life  in  the  moiety  of  & 
the    unmarried  sister^s    estate; 
and  the  residuary  clauses,  and 
gifts  over,  did  not  control  the 
previous  directions  with  respect 
to  the  daughters'  husbands.  Boe 
▼•  Bawling  t  3  G.  4.       Page  dffl 
6*  Testator  possessing  freehold  and 
leasehold  property  in  the  parish 
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of  Z>.  where  lie  resided  and  made 
his  will,  and  also  of  simaar  pro- 
perty in  the  parishes  of  S.  and 
W.  A.,  made  his  will,  charging 
his  debto,  legacies,  and  ftineral 
expences,  on  all  his  real  estates, 
and  then  gave  to  his  nephew^  T. 
a  legacy  of  70Q(.,  and  to  his  ne- 
phew, Jl  (his  heir  at  law)  a  le- 
gacy of  201.  to  be  paid  by  hb 
execator,  and  then  appointed  his 
youngest  nephew.  R.,  "  my 
whole  and  sole  execntor  of  aU 
my  lands  for  ever,  and  leasehold 
property  herb  or  at  J9.,  or  mo- 
ney that  shonld  become  dne  for 
the  same,  paying  M.  B.  121.,  and 
my  sister,  E.  O.  202.  per  annum, 
payable  half  yearly  '."—Held, 
under  this  devise,  that  his  exe- 
cutor and  nephew,  A.  took  all 
the  freehold  property  of  which 
he  died  seised.  Righi  v.  GU- 
lard,  9  €f.  4.  Page  AM 


DOVER  HARBOUR. 

A  post-oiBce  packet,  under  a  con- 
tract to  carry  midls  from  Daoer 
to  CaM»,  entering  the  harbour 
of  Dfmer,  on  her  return  voyage, 
bringing  no  mail  of  letters,  but 
having  on  board  dispatches  for 
his  Majesty's  Secretary  at  War, 
and  having  also  on  board  private 
passengers,  a  carriage,  and  bul- 
lion, for  passage  and  freight;  the 
vessel  being  the  private  property 
of  the  commander,  is  a  vessel 
employed  in  his  Maje$ty*M  sendee, 
and  &erefore  exempt  from  the 
Deieer  harbour  dues,  payable  un- 
der the  47  Oeo,  8.  c.  09. ;  the 
sixth  section  of  which  act  con- 
tains an  exemption  in  favour  of 

'  vessels  belonging' to  his  Majesty, 
ortlhat  may  be  emfloyed  in  hi$ 


tervice.  BmiiUimr.Shne,90.4. 
Page^^ 

ECCLESIASTICAL  JUBJt3- 
DICTION. 

1.  He  statute  63  Oeo.  3.  c*  127. 
substitutes  the  writ  de  eoniumace 
eajnendo,  for  the  old  writ  de 
excommunicato  capiendo,  and  di- 
rects that  the  former  shall  bo 
considered  in  the  same  way, 
and  be  open  to  the  same  objec- 
tions as  the  latter.  Therefpre, 
where  a  defendant  was  committed 
by  the  Ecclesiastical  Judge  of 
appeal,  for  contumacy,  in  not 
paying  costs,  and  the  significavit 
only  aescribed  the  suit  to  be  ''  a 
certain  cause  of  appeal  and  com* 
plaint  of  nullity, "^wiihoxLi  shew- 
ing that  the  defendant  was  com- 
mitted for  I  cause  within  the  ju- 
risdiction of  the  spiritual  Judge : 
Held,  tfiat  the  defendant  was 
entitled  to  be  discharged  on  JZs- 
ieas  Corpus.  Ren  v.  Dugger, 
3C.4.  460 

2.  Where  a  bishop  grants  sequestra- 
tion against  the  effects  of  a  cler- 
gyman within  his  diocese,  he 
stands  in  the  same  situation  as 
sheriff,  and  the  Court  has  the 
same  power  over  that .  officer. 
Therefore,  where  four  writs^  of 
sequestration  had  issued  against 
the  effects  of  a  clergyman,  at 
the  same  time,  by  the  same  at- 
t6rncy,  at  the  suit  of  different 
persons,  and  they  had  been 
placed  so  as  to  defeat  the  execu- 
tion of  the  plaintiff  who  was 
entitled  to  priority,  the  Court 
ordered  the  bishop  to  return 
what  he  had  leviecl,  and  give 
precedence  to  the  writ  issued  at 
the  suit  of  the  plaintiff.  Rex  v. 
T%e  Bishop  of  London^   3  O.  4. 

^  "^  486 
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EJECTMENT. 

&€AfiSI6NEE8. 

City  Lottery. 
'   Copyhold. 
Declaration,  4. 
Devise,  1,  2. 
Limitations,  Statute  of,  2. 

1.  Demise  in  writing,  of  apartments 
for  a  period  of  three  manthi  cer- 
tain, comes  within  the  meaning 
of  the  words  of  1  Geo.  4.  c.  87. 
*'  An  act  for  .  enabling  landlords 
more  speedily  to  recover  posses- 
sion of  lands  and  tenements  un- 
lawfully held  over  by  tenants, " 
where  a  party  holds  "for  any 
term  or  number  of  years  certain, 
or  from  year  to  year"  If  such 
an  instrument  of  demise  requires 
either  an  agreement  or  lease 
stamp  within  the  provisions  of 
65  wo.  3.  c.  184.,  it  is  not  neces- 
sary that  it  should  be  stamped 
before  the  rule  is  granted  under 
1  Geo*  4.  c.  87.  it  being  time 
enough'  at  any  time  before  the 
trial  of  the  ejectment.  The  rule 
nisi  under  that  statute  need  not 
specify  all  the  particulars  there- 
by required,  as  the  Court  may 
mould  the  rule  conformably  to 
its  requisites,  on  shewing  cause. 
Doe  y.  Roe,  3  G.  4.       Page  433 

%  The  notice  at  the  foot  of  the 
declaration  in  ejectment  served 
in  pursuance  of  1  Geo,  4.  c.  87. 
must  be  signed  by  the  landlord 
himself,  and  not  by  Richard  Roe, 
in  order  to  give  the  landlord  the 
benefit  of  that  statute.  Anony- 
mmu,  2  G.  4.  435 

3.  Judgment  signed  against  the 
casual  ejector,  where  the  ser- 
vice was  upon  the, wife  of  the 
tenant  in  possession,  who  had 
left  the  kingdom  and  was  settled 
in  a  foreign  country.  Doe  v. 
Roe,  3G.  4.  514 


4.  The  sUtute  1  Geo.  4.  o.  87.  for 
enabling  landlords  more  speedily 
to  recover  possession  of  lands 
and  tenement^  unlawfully  held 
over  by  teoants,  does  not  extend 
to  the  case  of  a  lessee  holding 
over  after  notice  to  quit  given  by 
himself,  where  his  tenancy  has 
not  expire<l  1^  efflux  of  time. 
Doe,  Cardigan  v.  Roe,  3  Gf.  4. 

Page  Mi 

5.  The  statute  48  Geo.  3.  c.  149. 
schedule  2,  requiring  aa  office 
copy  of  ihe  declaration  to  be 
written  in  the  usual  and  ac- 
customed manner  on  which  a 
duty  of  4d.  per  sheet  is  impos- 
ed, and  it  not  having  been  the 
practise  to  write  such  copies  on 
both  sides  of  the  stamped  sheet 
of  paper: — Held,  that  service  of 
seventeen  office  copies  of  deels- 
rations  in  ejectment,  so  written 
and  delivered,  to  as  nany  te- 
nants in  possession,  was  irregu- 
lar. lloe,/rwtnv./foe,30.4.  602 

6.  Service  of  the  dedaraliott  in 
ejectment    must  be  before  the 

-essoign  day  of  tiie  Term,  but 
where  the  service  was  before 
that  day,  and  the  explanation  of 
it  to  the  tenant  in  possession  did 
not  take  place  till  afters-Held, 
that  the  lessor  of  the  plaintiif 
was  entitled  to  judgment.  Doe  v. 
Roe,  8  G.  4.  563 

ELECi;iOM. 

See  Constable, 
Perjury. 

ERROR. 

5«e  Addition. 
Bail,  B. 
Cask,  1. 

Limitations,  Statdts  of,  2. 
Palace  Court. 
Practick,  6. 
Usury,  2. 


evidence; 

ESTATE. 

See  Dbvtsb,  1.  2.  6. 
Poor,  2. 

ESTOPPEL. 

See  Additioic . 

EVIDENCE, 
See  City  Lottbry. 

LlBBL»  2. 

Limitations,  Statute  op. 
Mandamus,  2,  5. 
Mortgagor  and  Mortga- 

OBB. 

NoTicB  OF  Action, 
Perjury,  2. 
Poor,  2. 
Trial,  1. 
Usury. 
Witness,  I. 

1.  The  notarial  certificate  and  seal, 
▼arified  by  the  Britiah  consul, 
whose  hand-writing  is  sworn  to, 
of  the  exeeution  of  a  power  of 
attorney,   executed  in  America, 

*  to  a  person  in  London,  to  receive 
money  here,  for  the  party  abroad, 
is  not  evidence  in  a  court  of  law, 
of  the  due  execution  of  the  in- 
atrument  without  the  affidavit  of 
the  subscribing  witness.  Ex 
parte  Churck  vml  othen,  3  G.  4. 
Page  324 

2.  In  trover  for  title  deeds  the  bill 
was  filed  generally  as  of  Michael- 
mas Term  with  a  special  memo-' 
randum,  that  it  was  filed  oo  the 
28th  of  November,  and  it  appear- 
ing that  the  demand  and  refusal 
were  on  the  20th  of  November, 
the  day  after  Michaelmas  Term, 
parol  evidence  was  admitted  to 
shew,  that  the  bill  was  in  fact 
filed  on  the  24th  of  December, 
so  as  to  sustain  I  he  action.  Wil- 
sou  V.  Girdlesiune,  3  G.  4.      438 


FRAUDS*.  STATUTE  OF.    60 

EXECUTION. 

See  Bail,  6, 
Privilege. 
Release. 

EXECUTOR. 

See  Bond. 
Devise,  6. 
Pleading. 

Where  an  execator  had  obtained 
probate  of  a  will,  with  notice  that 
the  testator  bad  made  a  snbse- 
sequent  will,  appointing  another 
executor,  and  he  acted  by  taking 

f possession  of  the  testator's  ef- 
ects; — Held,  that  the  executor 
under  the  second  will,  who  had 
obtained  probate,  might  main- 
tain trover  for  the  efiects  so 
taken  possession  of.  Wooltey  v* 
Clarh,  3  G.  4.  Page  409 

FELONY. 

See  Case. 

FRAUDS,  STATUTE  OF. 

1.  A  parol  contract  for  the  sale  of 
300  sacks  of  flour  "  to  be  pre- 
pared and  shipped  by  a  certain 
day**  is  within  the  17th  section 
of  the  statute  of  frauds.  Garbutt 
and  others  v.  Watson,  3G.  4.  219 

2.  A.  and  B,,  being  jointly  interest- 
ed in  a  quantity  of  oil,  A.  enters 
into  a  contract  for  the  sale  of  it, 
without  the  authority  or  know- 
ledge of  B,,  who,  upon  receiving 
information  of  the  circumstauces, 
refuses  to  be  bound  by  it,  but 
afterwards  assents  by  parol,  and 
samples  are  delivered  to  the  ven- 
dees : — Held,  in  an  action  against 
the  vendees,  that B.'s  subsequent 
ratiBeation  of  the  contract  ren-> 
dered  it  binding,  and  that  it  was 
to  be  considered  as  a  contract  in 
writing,  within     the  statute  of 


«M 


CAOLER. 


HKtHWAT. 


finrnds. .   Sbmnef  mid  miaiher  ▼• 
S^jieneerand  anoiker,^  G.  4. 

Page  92 

3.Tlliere  goods  were  bj  parol 
ordered  oj  •  country  dealer,  of 
9L  London  wholesale  noase,  and 
the  latter  delivered  them  at  a 
wharf  to  be  sent  to  their  destina- 
tion by  sea,  and  the  ship  in 
which  th^  were  sent  was  lost, 
and  the  goods  were  never  re* 
ceived  in  the  country:— Held, 
that  the  acceptance  of  the  goods 
by  the  wharfinger,  was  not  such 
an  acceptance  as  would  satisfy 
the  woras  of  the  17th  section  of 
the  statutes  of  frauds,  29  Car.  2, 
e.  3,  which  requires  an  accept- 
ance hj  the  jparty  himself  to  make 
him  bable  in  Uie  absence  of  a 
written  contract  Mamon  t.  ilr- 
mt^a^e,  8  0. 4.  128 

4.  Plaintiff  sold  a  horse  to  defend- 
ant at  the  price  of  £30,  by  parol 
agreement,  the  horse  to  be  nred, 
and  remain  in  plaintiff's  possea- 
aion  until  fit  to  be  sent  to  grass. 
At  the  end  of  twenty-two  days 
the  horse  was  by  defendant's  di- 
rection taken  to  grase  at  JT.  park, 
and  there  entered  in  plaintiff's 
name: — Held,  that  there  was  no 
delivery  to,  or  acceptance  of  the 
horse  by  defendant,  to  satisfy  the 
17th  section  of  die  statute  of 
frauds.  Carter  y,  TVusmihI, 
8  O.  4.  515 

GAMING. 
'  See  Sbssions. 

GAOLER. 

fiiee  Customs. 

This  Court  baa  no  authority  to  inter- 
fere in  the  regulation  and  manage- 
ment of  the  gaols  of  the  kingdom. 
Therefore,  where  persons  guilty 
of  a  misdemeanor,  and  confined 


In  a  oounty  gaol  mder  the  aett- 
tenee  of  tlus  Court,  prayed  to  be 
allowed  the  same  indulgencea,  as 
prisoners  confined  for  felony, 
the  Court  refused  to  make  any 
order  on  the  gaoler  for  that  pur- 
pose. Mex  y.  Marjf  Awn  CarUk^ 
3G.4.  Poye  585 

GUARDIAN. 
AeePnocHBiK  Amy. 
HABEAS  CORPUS. 

Set  Bail,  6. 
commitmbnt. 
Customs. 

Ecclesiastical  Jurisdic- 
tion. 

HIGHWAY. 

1.  Where  a  way  has  been  used  by 
the  public  for  a  great  nvmber  of 
years  oyer  a  close,  leading  only 
to  the  houses  of  lessees,  there 
being  no  thorou|^fare,thepriyity 
of  the  landlord,  and  a  dedioation 
by  him  to  the  public,  is  eaaeiH 
tial  to  oonatitnte  it  a  public  bigb- 
way.  And  eyidenoe  that  the 
fecMs  sn  qwe  baa  been  payed  and 
lighted  for  the  like  number  of 
years,  under  die  authority  of  a 
Mblic,  looal«  and  personal  aetof 
Parliament,  in  which  itis  enume- 
rated by  name  amongst  tlM  pnb* 
lioatreets,  lanes,  fte^  within  the 
scope  of  the  statute,  does  not 
prejudice  the  reyersionary  rights 
of  tiie  owner  of  the  fee.  Weodw. 
F«a{,Gent26.4.  tO 

2.  After  rerdict  in  an  aotion  on  the 
case  for  the  disturbance  of  a 
right  of  a  way,  leading  firom  a 
public  street  tluxmgh  defendant's 
premises  to  a  yard  at  the  back 
of  plaintiiT's  house,  originally 
forming  part  of  the  premises  de- 


INQUIRY* 


IMTBRBST. 


ei4( 


niied  to  dBfalldallt^-«Held»  tibtt 
a  grant  of  *'  all  ways,  &c.  wed 
or  anjo^od  with/'  piaiDtiff 's  pro- 
misesy  is  good,  though  there  is, 
no  expreM  grant  of  the  way  in 
qaestion.      AeojfMra   t*   Xaion, 

HOLDING  TO  BAIL. 
See  AFFIDATIT9  1. 

INDICTMENT. 

See  Abatement. 

INFANT. 

See  Apothecaries. 
Pbochein  Amy. 

INFORMATION. 
See  Certiorari. 

Mandamus. 

Perjury,  3. 

1.  AeriaiiBal  infbmation  granted 
agaiost  the  pubKsher  of  a  news* 
paper,  for  a  libel  reflecting  upon 
the  elergy  of  a  partionlar  diocese, 
and  generally  upon  the  church  of 
Ea^lmnd,  though  no  indiridnal 
prosecutor  was  named,  and 
though  the  Ubelloas  matter  was 
not  negatived  on  affidavit  RexY. 
AmbroBe  Wiliums,  3  Q.  4.     197 

%  (huere,  Whether  a  criminal  in- 
formation wiU  lie  against  Justices 
for  making  a  false  return  to  a 
tMrndamue,  imless  the  return  is 
corruptly  and  wilfally  false. 
iSfts  Y.  ne  JiuHcee  of  Lanea^ 
ikitv,3  0.4.  485 

INHABITANT. 

See  Charter. 

INQUIRY. 

.  See  Perjury,  2. 

After  a  plamtiff  had  recoYcred  da« 
mages  on  a  writ  of  inquhry  in 


troYcr,  for  the  conYcrsion  of 
his  tide  deeds,  the  Court  per- 
mitted satisfaction  of  the  da- 
mages  to  be  entered  on  the  roll, 
upon  the  terms  of  the  defendant 
deliYcring  up  the  deeds,  and 
paying  aU  the  costs  as  between 
attorney  and  client  incarred  by 
the  }>laintiff  in  the  cause,  and 
submitting  to  other  terms,  placing 
the  plaintiff  in  as  good  a  situation 
as  he  was  in  before  cause  of 
action.  Combe  v.  Sansom,  3  O.4. 
Page  201 

INSOLVENT  DEBTOR. 

See  Deed. 
Lord's  Act. 

INSURANCE. 

See  Authority. 
Barratry. 
Mandamus,  4. 

INTEREST. 

filM  LlMFFATIONS,  STATUTE  OF. 

Where  a  promissory  note  made 
abroad,  was  OYer  due  more  than 
twenty  years,  QiMere,  whether 
the  Jory  were  boilnd  to  presume 
payment,  notwithstandmpp  the 
payee  resided  abroad  daring  aU 
that  time.  Interest  upon  a  pro- 
missory note  is  damage  for  the 
detention  of  the  principal  mo- 
ney. Where  a  promissory  note 
was  made  abroad,  and  the  pa^ee 
did  not  sue  upon  it  until  thirty 
years  afterwards,  and  the  Jury 
refused  to  giYc  interest :— Held, 
after  Yerdict,  that  the  Court 
could  not  increase  the  amount 
of  the  Yerdict  by  adding  the  in- 
terest Dh  Belloix  Y.  Lord  Wa- 
ierpark,  2  G.  4#  16 


61€    JUSTICE  QF  PEACE. 


LANDLORD  A  TENANT. 


IRISHMAN. 

&e  Settlement,  3. 

ISSUE. 

See  Costs. 
Devise,  1. 

JUDGMENT. 
See  Practice,  5,  6. 

JURY. 

Where  upon  a  challeoge  to  the  ar- 
ray for  nnindifferency  Id  the  she- 
riff, the  Jury  panel  is  quashed: 
Held,  that  Uie  proper  coarse  to 
obtain  a  trial  or  the  cause,  is  to 
direct  new  Jury  process  to  the 
coroners  of  the  county,  at  the 
instance  of  the  prosecutor,  but 
not  without  applying  to  the 
Court  specially  for  that  purpose. 
Rex  y.  DoUnf,  3  &.  4.  Page  145 

JUSTICE  OF  THE  PEACE. 

See  Case,  !•  2. 

Churchwardens  Sl  Over- 
^   seers. 
Certiorari,  2. 
Commitment,  1.  2.  5, 
Costs,  4. 
County  Rate,  L 
Customs. 
Information,  2. 
Sessions,  l.  2.  5. 
Settlement,  4. 

The  Court  will  not  direct  in  what 
manner  Justices  shall  make  their 
return  to  a  mamiamua,  but  if  the 
return  made  to  a  mandamvshe^ 
insufficient  to  raise  the  question 
intended  to  be  agitated,  the 
Court  will,  at  the  iustauce  of  the 
party  interested,  make  a  rule, 
giving    the  Juelices    liberty   to 


amend  it  in  the  manner  requii^, 
if  they  shall  be  so  minded.    Eex 
V.  Marriott  and  OHOtkei'j  3  G.  4. 
Page  108 

LANDLORD  and  TENANT. 

See  Copyhold. 
Costs,  3. 
Ejectment,  1.  2. 
Mortgagor  &  Mortga- 
gee. 

1.  By  an  act  of  the  41  Oeo.  3.,  for 

draining  lands  in  the  county  of 
Lincoln^  it  is  declared,  "  That 
the  taxes  to  be  charged  and  as* 
sessed  by  virtue  of  the  same, 
shall  be  paid  by  the  tenants  of 
the  lands,  dsc,  charged  with  the 
same  respectively,  and  tuck  te- 
nants tkall  Olid  mag  deduct  and 
retain  the  name  out  of  the  rent 
payable  to  their^  respective  land- 
lords.^  Where  a  tenant  had  quit- 
ted lands  liable  to  a  drainage-tax 
under  this  act,  and  after  he  had 
quitted,'  the  collector  levied  the 
tax  in  arrear  upon  property 
which  he  had  left  in  the  posses- 
sion of  the  succeeding  tenant:— 
Held,  that  he  might  maintain 
assumpsit  against  hia  landlord 
for  money  paid  to  his  use.  Dam- 
ion  V.  Linton,  3  G.  4.  117 

2.  A.  and  J?.,  being  joint  tenants 
of  a  dwelling  house  and  pre- 
mises, demised  the  same  jointly 
to  C,  in  1810,  and  he  regularly 
paid  his  rent  in  one  sum  to  their 
agent  up  to  1818,  in  which  year 
he  received  notice  from  one  of 
the  joint  tenants  to  pay  the  moie- 
ty of  the  rent,  in  miure,  to  him 
or  his  agent  separately,  and  from 
that  time  to  Ckriitma$^  1819,  he 
accordingly  paid  his  rent  in 
equal  moieties  to  the  separate 
agent  of  the  landlords,  who  gave 
him    separate    receipts  for  the 


tlEN. 


LIMITATIONS. 
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"  ^axi^.eotiaocoiiiitof  each: — tleld^ 
;  in  a  joint  action  for  ase  and  oc- 
tupation  for  two  years   sabse- 
'   quent  rent,  that  the  joint  tenants 
were  properly  joined,  notwith- 
standing the  severance  of   the 
rent    Potois  v.  Smith,  3  O.  4. 
Page  490 

LIBEL. 

See  Shbkifp,  3. 

1.  Where,  in  an  action  for  a  libel, 
ibe  declaration  alleged^  that  tbcr 
defendant  had  composed,  writ- 
ten, and  pnbh'sbed,  the  libellous 
matter,  and  it  appeared  from  the 
^  libel  itself,   th&t  the  defendant 
had  given  references  to  another 
work,  whence  the  matter  was 
taken,  but  which  were  omitted  in 
the  declaration :— Held,  that  the 
variance  was  fatal,  inasmuch  as 
the  sense  of  the  libel  declared 
upon,  was    different  from  that 
produced   in  evidence.       Cart- 
wright  V.  Wright,  3  O.  4.       230 
%,The  memorial  of  a  tradesman, 
addressed    to  the    secretary  at 
war,  coqiplaining  of  die  conduct 
of  a  half-pay  officer,  in  not  pay- 
ing his  d«bta,  and  stating  the 
facts  of  .his  case  fairly  and  ho- 
nestly, according  to  bis  opinion 
and  understanding  of  those  facts^ 
'Is  not  the  subject  of  an  action  for 
\  a  libel;  and  evidence,  shewing 
^  the  occasion  of  the  writing,  is 
*'  admissible,    under  the   general 
issue,  though  no  justification  is 
pleaded.   FairnMH  v.  /vet,  3  0. 4. 

«62 

UEN. 

See  Attobney,  2. 
Set-off. 
Trover. 

VOL.  I. 


LIMITATIONS,    STATUTE 
OF. 

See  Interest. 

1.  Suing  out  a  testatum  capias  ad 
retpondendum,  is  a  good  com- 
mencement of  an  action  by  origin 
nal:  therefore,  where  the  defen- 
dant pleaded  to  a  declaration  by 
original,  'Sthat  he  did  not  un- 
dertake and  promise  at  any  time 
within  six  years  next  before  the 
commencement  of  the  suit,"  and 
issue  was  taken  on  the  fact,  of 
the  commencement  of  the  suit, 
within  six  years :— Held,  that 
the  testatum  capias  ad  responden- 
dum (which  was  the  first  writ  is- 
sued) was  good  evidence  to  take 
the  case  out  of  the  statute  of 
limitations  on  this  issue.  B.eardr 
more  v.  Rattenbury,  2  €7.  4. 

Page  27 

2.  On  the  1st  May,  1780,  A.  mort- 
gages his  premises  to  JB.,  with  a 
proviso  for  redemption  on  pay- 
ment of  the  mortgage  money  on 
the  3d  November  following,  but 
continues  in  possession  until  hia 
death,  and  after  his  death,  the 
son  and  heir  and  his  widow 
continue  in  possession  until  the 
death  of  the  latter  in  1813.  C, 
his  son  and  heir,  conveys  the 
premises  in  fee,  in  1806,  to  D., 
who  levies  a  fine  With  proclama- 
tions, and  enters  into  possession. 
Ejectment  being  brought  by  C, 
the  heir-at-law  df  Jff.,  the  origi- 
nal mortgagee,  and  on  special 
verdict  found,  stating  the  fact  of 
the  non-payment  of  the  mortgage 
debt,  without  finding  either  an 
adverse  possession  by^.  or  his 
heir,  or  that  interest  had  been 
paid  on  the  mortgilge  money : — 
Held,  first,  that  though  there  had 
been  a  lapse  of  37  years,  the 
statute  of  limitations  was  no  bar 

s*s 
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LORDS'  ACT. 


MANDAMUS. 


to  the  ejectment;  and,  teeond, 
that  the  fine  levied  wiUi  procla^ 
mations,  though  there  was  no 
entry  within  five  years  to  avoid 
it,  did  not  conclnde  the  lessor  of 
the  plaintiff!  HaU  v.  Dae,  (in 
error,)  3  G.  4.  Page  340 

LONDON. 

Where  judgment  had  been  obtained 
in  the  Lord  Mayor's  Conrt  in 
London,  against  a  garnishee,  who 
had  removed  his  person  and  ef- 
fects ont  of  the  jurisdiction  of 
that  Conrt: — Held,  that  execu- 
tion could  not  bsue  against  him 
out  of  this  Court,  under  the  sta- 
tute 19  Geo.  3.  c.  70.  s.  4.  Bui- 
mer  V.  Marskail,  3G.  4.        637 

LORDS'  ACT. 

'1.  Creditors,  whose  debts  exceed 
300/.  in  the  aggregate,  may,  un- 
der the  32  G.  2.  c.  28.  s.  16  Sc  17. 
and  33  G.  3.  c.  5.  s.  8.,  compel 
their  debtor  to  make  an  assign- 
ment of  all  his  estate  and  effects 
for  their  benefit.  Chappie  and 
another  v.  Ashley,  2  G.  4.         25 

2.  By  the  Lords'  Act,  32  Geo.  2. 
c  28.  s.  16  &  17.,  creditors  in- 
tending to  bring  up  an  insolvent 
to  compel  him,  under  compul- 
sory clauses,  to  make  an  assign- 
ment of  his  estates  and  effects, 
must  give  20  days  notice  to  every 
other  creditor,  at  whose  suit  the 
prisoner  is  detained,  if  he  can  be 
met  toith ;  and  if  not,  then  to  the 
attornies  last  employed,  in  the 
suits  in  which  they  detained  the 
prkoner  : — Held,  that  service 
upon  the  clerk  of  an  insolvent's 
creditor,  in  one  instance,  and 
upon  the  attorney  of  a  creditor 
in  another,  without  shewing  that 
hie  was  the  attorney  last  employ 


in  the  emt,  b  sufficient  dop- 
pb  and  another  y*  Jshky,  3  6.4. 
PagedM 
3.  By  the  Lords'  Act,  33  Geo.  2. 
c.  5.  s.  5.,  where  anv  debtor 
who  neglects  to  take  the  benefit 
thereof  within  the  time  limited, 
shall  make  it  appear  that  such 
neglect  arose  from  ^^ntoranoe  or 
mistake,  he  shall  be  entitled  to 
take  the  benefit  of  the  act,  as  if 
he  had  taken  the  same  within 
the  time  limited;  but  where  an 
insolvent  deUyed  his  petition 
beyond  the  time  limited,  in  ex- 
pectation of  being  discharged  by 
a  commission  of  bankrupt : — 
Held,  that  he  was  not  entitled 
to  relief,  on  the  ground  of  "  i|^ 
norance  or  mistime."  Drwoe  v. 
King,  3  G.  4.  63» 

MAUGIOUS  INJURY. 

See  Commitment. 

MANDAMUS. 

See  Charter. 

Churcuwardbks  Se  Over- 
seers. 

iNFORMATIOIf,  3. 

Justices. 
Palace  Court. 
Quo  Warranto. 
Sessions,  1. 

1.  iHoJidaiiittf  issued  to  reedive  an 
appeal  against  overseers'  ao- 
coonts,  though  the  allowance  had 
not  been  previously  made  at  a 
special  sessions  under  60  Geo.  3. 
0.  49.  s.  1.  Rex  v.  I%e  Jnitiee$ 
of  Colchester,  3  0. 4.  146 

2.  Defendant  having  been  convicted 
of  forcibly  passing  a  tuinpike- 
gate  without  paying  toll,  the  ses- 
sions, on  appeal,  rejected  evi- 
dence to  shew  that  the  gate  had 
been  unlawfiilly  erected,  and  this 


MANUFACTURES. 
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CoQit  refused  a  moMdamuMp  to 
compel  the  sessions  to  receive 
such  evidence,  the  admissibility 
of  it  being  exclusively  a  question 
for  the  Justices :  and  the  Court 
also  refused  to  issue  a  mandamui 
to  the  sessions,  to  hear  an  origi- 
nal complaint,  touching  the  con- 
duct of  the  trustees  in  the  erec- 
tion of  the  gate,  after  a  lapse  of 

.  26  years  from  the  time  when  it 
was  erected,  leaving  the  party 
to  proceed  by  indietment  for  the 
nuisance,  or  by  an  action  of  tres- 
pass, if  his  passage  was  ob- 
structed. Rex  Y.  Cambridge, 
3  6.  4.  Page  326 

3*  The  Court  will  not  grant  a  pe- 
remptory numdamui  to  reinstate 
a  person  in  a  corporate  oflSce, 
though  the  return  made  to  the 
writ  may  be  objeetionaUe  in 
point  of  form,  if  the  facts  stated 
ot  that  return,  justify  the  Court 
in  refusing  the  mandamui^  as  a 
matter  of  discretion.  Rex  v.  The 
Mayor  of  Bruiol,  3  6.  4«      388 

4.  MandamuM  does  not  lie  to  an  in- 
surance company,  to  transfer 
shares  standing  in  the  name  of  a 
bankrupt  into  the  names  of  his 
assignees.  Rex  ▼.  The  Londma 
Inturance  Compang,  3  6. 4.   510 

5.  Mandamue  wul  not  lie  to  the 
lord  and  steward  of  a  manor,  to 
inspect  court  rolb«  for  the  pur- 
pose of  supporting  an  indictment 
against  the  lord  for  not  repairing 
a  road  within  the  manor.  Rex 
T.  Lord  Cadogan,  3  €/.  4.        658 

MANOR. 

See  Copyhold. 
Mamoamus,  6. 

MANUFACTURES. 

See  Certiorari. 
Sessions^  4. 


MARSHAL. 

See  Practice,  3. 
Privilboe. 
Trial,  2. 

Hie    statute   48  Oeo.  3.    c.  121. 
s.  13.  empowers  commissioners 
of  bankrupts    to    bring   before 
them  **  every  bankrupt  being  in 
custody,  charged  in  execution,  at 
the  time  of  his  laet  examinatioH,'* 
to  be  examined  by  them  in  the 
same  manner  as  was  theretofore 
in  practice  with  respect  to  bank- 
rupts in  custody  on  mesne  jiro- 
oett:— Held»  ^at  this  being  a 
remedial  clause,  the  words,  taet 
exanUnation,  do  not  mean  the  laU 
day  of  examination,  butthat  the 
power  of  the  commissioners  to 
send  for  the  bankrupt,  extends 
to  every  day  on  which  he  is  to 
be  examined,  touching  the  dis* 
closure  of  his  estates  and  effects. 
Ilierefore,   the  marshal  is  not 
liable  to  an  aotion  of  escape  for 
obe3ring  the  warrant  of  the  oom- 
missionera   in   bringing   before 
them  a  bankrupt  confined  in  his 
custody,  charged  in  execntion, 
in  order  to  be  examined,  on  the 
seemid  day  of  the  meeting  of  the 
commissioners,  though  it  is  not 
the    laei   day   of   examination. 
S^^eneer  v.  /enet,   8  O.  4. 

Page  3T7 

BIASTER  OF  SHIP. 
See  Sale. 

MEMORANDA. 

Pages  196.  472 

MORTGAGOR  AND  MQRT- 
6AG££. 

See  Limitations,  Statute  of,  S, 

In  a  ooort  of  law,  mortgagor  in 
the  actual  possession  of  mort* 

88  2 


620    NOTICE  OP  ACTION, 

gaged  premises,  may  properly 
be  described,  as  tenant  or  die 
mortgagee.      Therefore,  where 

Slaintiff  brought  an  action  for 
iverting  a  water-course,  stating 
that  the  locus  »»  otco  was  in  pos* 
session  of  one  T.  as  his  tenant : 
Held,  that  the  averment  was 
satisfied  by  proof  of  a  mortgage 
from  T.  the  tenant  for  life,  to  the 
plaintiff,  who  was  entitled  to  the 
reversion.  Partridge  v.  Bere, 
3  6.4.  PageVJ2 

MOTION. 

See  Jury. 

Practicb,  6. 

NEW  TRIAL. 
See  Trial. 

NISI  PRIUS^. 

See  NorrcB  of  Trial. 
Practicb. 

NONSUIT. 

See  Practicb,  3. 

NOTICE. 

See  Bail,  6. 

Dbclaration,  3; 
exbcittor. 
Lords'  Act,  2. 
NoTicB  OF  Action. 
Notice  OF  Trial. 
Practicb,  7* 
Sessions,  1. 

NOTICE  OF  ACTION. 

The  notice  of  action  in  case,  against 

.   bricklayers,,  for  negligence    in 

repairing  a  pnblic  sewer,  is  not 

to  be  construed  with  the  same 

*    strictness  as  is  required  in  plead- 

>Bg9  pTOTided  there  is  a  sufficient 


PALAOS  COURT/ 

cause  of  action  shewn  upon  fbe 
face  of  it.  Notice  of  action  "  tllat 
defendants  made,  altered,  repair- 
ed, cut,  dug,  worked,  aUrf  En- 
larged, (the  sewer)  in  so  ne^- 
gent,  incautious,  unskilful,  impro- 
Tident,  and  improper  a  manner, 
that  plaintiff's  premises  fell,  and 
were  greatly  damaged,  weaken- 
ed, and  destroyed,"  is  a  suffici-^ 
ent  notice  to  sustain  the  action 
though  the  proof  is,  first,  that 
defendants  had  not  propped  and 
shored  up  the  plaintiff 's  bousdin 
the  progress  of  the  work ;  and, 
second,  that  the  immediate  oaiise 
of  the  injury,  was  the  falling  of 
other  houses,  which  drew  the 
plaintiff's  after  it  Jonee  t.  JKnf, 
ZO.i.  Page  491 

NOTICE  OF  TRIAL. 

Where  a  cause  is  made  a  remanet, 
to  the  next  sittings,  by  an  order 
of  Nid  Prius,  no  fresh  notice  of 
trial  is  requisite;  alUer,  if  poatr 
poned  by  a  rule  of  Court.  SAqi- 
herdv.  Butler,  2G.4.  1^ 

OATH. 

5ee  Case,  2. 
Quaker. 

OFFICE. 

See  CONSTABtE. 

Privilege- 
palace  COURT. 

In  an  action  of  debt,  in  ihePolajce 
Court,  the  defendant  baring  suf- 
fered judgment  to  go  by  default, 
that  .Court  refused  to  allow  the 
plaintifi'  to  sign  final  judgment, 
as  bylaw  it  was  contended  he 


PAWNBROKER. 


PERJURY. 
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night  do;  bnithis  Court  refused 
a  mandatMu  to  compel  the  io^ 
ferior  Court  to  allow  final  judg- 
ment to  be  signed,  leaving  the 
plaintiff  to  his  remedy  by  writ  of 
error,  when  he  had  taken  the 
necessary  steps  for  that  purpose. 
Rex  ▼.  tke  Marquu  of  Comgrng- 
Aa»,80.4.  Page  ^29 

PARLIAMENT. 
See  Bail,  4. 

PARTNERSHIP. 
See  Usury,  2. 

PATENT. 

See  Customs. 

PAWNBROKER. 

The  general  pawnbroker's  act,  39  & 
40  Geo,  3.  C.99.  s.  17.,  declares 
that  goods,  &c.,  which  are  pledg- 
ed, and  are  not  redeemed  within 
a  year  after  the  day  of  pledging, 
shall  be  forfeited,  and  may  be 
sold  by  the  pawnbroker : — Held, 
that  where  the  plaintiff  had 
pawned  a  watch,  &c.,  and  after 
the  year  had  expired,  tendered 
the  money  lent,  and  interest, 
and  the  pawnbroker  refused  to 
<leliver,  he  might  maintain  tro- 
ver, not  having  forfeited  his  title 
to  the  goods,  by  reason  of  Uiat 
section  of  the  statute.  Walter  r. 
Smith,  2^3  0.4.  1 

PERJURY. 

1.  Where  an  information  for  per- 
jury, committed  before  a  select 
committee  of  the  House  of  Com^ 


mom,  appointed  to  try  and  de- 
termine the  merits  of  an  election, 
averred,  that  the  committee  was 
appointed  for  that  purpose,  and 
that  the  committee  were  sworn 
'*  to  tfy  the  matter  of  the  peti- 
tion,'' &c.: — Held,  that  the  situa- 
,  tion  of  the  committee  was  well 
described  to  support  the  aver- 
ment, though  described  in  10  0. 3. 
o.  16.  s.  13,  as  a  select  com- 
mittee *'  to  try  and  determine  the 
merits  of  the  return  qr  election." 
Rex  V.  Patrick  Jhmn,  2  G.  4. 

Pamela 

2.  The  return  to  a  writ  of  inquiry, 
if  defective,  may  be  amended  by 
the  award  of  the  writ  entered  on 
the  roll,  after  the  inquisition  of 
damages    is  taken,  and  conse- 

auentiy  the  defect  in  the  return^ 
oes  not  vitiate  the  proceedings 
or  affect  the  jurisdiction  of  the 
sheriff.  Therefore,  where  per- 
jury was  assigned  upon  evidence 
given  before  the  sheriff's  se- 
condary, on  an  inquisition  o£ 
damages,  where  the  writ  of  in- 
quiry was  directed  to  be  return- 
ed into  C.  P.  instead  of  K.  B.  :— 
Held,  that  the  indictment  would 
lie  upon  the  alleged  perjury,  and 
where,  in  an  action  upon  the  case 
for  a  malicious  prosecution  for 
perjury,  assignea  upon  evidence 
given  under  such  circumstances, 
it  was  held  to  be  no  objection  in 
arrest  of  judgment  P^pet  v. 
.    Heam,  3  G.  4.  266 

3.  Information  for  perjury,  charg- 
ing, that  defendant,  before  a  com- 
mittee of  the  House  of  Com- 
mons, **  knowingly  and  delibe- 
rately, and  of  his  own  act  and 
consent,  did  depose  and  swear" 
to  certain  facta  set  forth  in  the 
information:  and  that  he  after- 
wards, at  the  bar  of  the  House 
of  Lords,  "  knowingly  and  de- 


en 


PIRACY. 


PLEA. 


lilNMtely,  and  of  Uy  owb  M>t 
•nd  eonsent,  did  depose  and 
awear^  to  certain  facts»  contra^ 
dieting  what  he  had  previously 
awom  before  the  committee  of 
the  House  of  Commons ;  with  a 
conclosion.  **  and  so  the  defend* 
ant»  in^  manner  and  form  afore* 
said,  did  commit  wilfol  and  cot- 
rapt  peijoiy,"  cannot  be  ens- 
lained.  Jtejr  v.  Harrit,  3  O.  4. 
PagebTQ 

PIRACY. 
5ee  COPYEIGHT,  2. 


PLEA. 

See  Bail,  7. 

Benefit  Society. 
Libel,  2. 
Pleading^  4. 
Practice,  4. 6. 9. 

1.  PleaA  to  a  deckration  upon  a 
bill  of  exchange,  with  counts  for 
goods  sold,  1st,  That  part  of  the 
consideration  of  the  bill  was 
spirituons  liquors,  sold  at  dif«- 
ferent  times,  in  quantities,  less 
in  valae,  than  20«. ;  and,  2d,  That 
plaintiff  and  defendant  had  ac- 
coonted  together,  and  that  the 
latter  had  given  the  former  a  bill 
of  exchange  for  the  amount  of 
the  goods  mentioned  in  the  com- 
mon counts,  which  bill  is  still 
outstanding  and  unsatisfied ;  are 
issuable  pleas,  and  cannot  be 
treated  as  nullities,  entitling 
plaintiir  to  sign  judgment  as  for 
want  of  a  plea.  QaitMll  v. 
Oreathead,  3  6.  4.  358 

2.  Declaration  in  assumpsit,  for 
coals  obtained  by  the  defendant 
from  a  pit  of  plaintiff.     Plea, 


thai  pbitttiff  had  ^HOmmeA  Ae. 

fondant's  goods /or  the  saawuleM- 
^  Itooi  catute  of  aetiati*  Demurrer, 
'  that  it  does  not  appear  by  the 
plea  that  all  plaintiff's  damages 
were  satisfied:— Held,  that  the 
plea  was  no  answer  to  the  action. 
Xeei ▼.  Wright,  SG.  4.  Paged9\ 

3.  The  Court  wiD  not  order  a  de- 
fendant to  amend  a  plea  on  which 
issue  has  been  joined,  oo  a  doubt 
suggested,  whether  the  plea  meets 
the  declaration,  but  will  give 
plaintiff  leave  to  withdraw  the  st^ 
mUUer^  and  demur.  Sembk^  thata 
plea  in  debt,  that  defendant  does 
not  owe  the  said  sum  of  1  Oil 
above  demanded,  (the  sum  de-* 
manded  being  1800/.)  is  sufficient, 
and  the  amount  may  be  rejected 
as  surplusage.  Aihoood  v^Bo* 
nadek,  3  O.  4.  473 

4.  Held,  that  after  JB.  had  gone  to 
trial,  upon  the  general  issue,  at 
the  Sittings  after  Michaeima$ 
Term,  having  obtained  his  cer* 
tifi^ate  in  the  preceding  TVwily 
vacation,  it  was  too  late  to  plead 
his  certificate  puis  darrein  co»-> 
ItJifiiifice ;  and  the  Court  refused 
to  receive  such  a  plea  on  the 
terms  of  his  paying  the  costs  of 
the  trial,  though  the  plaintiff 
had  not  entered  satisfaction  on 
the  roll  of  the  judgment,  in  re^ 
spect  of  which  he  had  become 
liable  as  surety,  until  two  days 
before  the  trial.  Soutten  v.  SatU-^ 
ten,  3  G.  4.  521 

6.  Plea  to  an  indebitatus  aaummitt 
of  payment  of  the  debt,  and  sa- 
tisfaction of  the  said  **  promises 
and  undertakings,"  in  the  decla* 
ration  mentioned,  and  acceptance 
and  receipt  by  the  plaintiff  of  the 
debt,  in  discharge  of  the  said 
**  promises  and  undertakings,"  is 
bad  on  demurrer,  for  not  cover* 


PLEA- 


PLEADINO. 


iDg    Oe    phiiitiff.'B     dfiOiages. 
Pramtu  v.  tVyieO;  36. 4. 

PagebAQ 
6*  Plea  of  jodgment  recovered,  of 
m  term  before  caose  of  action, 
may  be  treated  as  a  nullity,  and 
the  plaintiff  is  entitled  to  sign 
jadgment  without  the  leave  of 
the  Court  Lamb  t.  Pratt,  3  Q.  4. 
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PLEADINO. 

See  Abatbmbnt. 
Assumpsit. 
Bbnbfit  Socibtt. 
Bond. 

Dbclaration%  1.  5. 6.  7. 8. 
evidbncb,  2. 

Landlord  &  Tenant^  1.  2. 
Limitations,  Statutb  of. 
Mortgagor  &  Mortgagbb. 
Notice  of  Action. 
Perjury,  3. 
Plea,  I. 

Quo  Warranto,  2. 
Kbplbyin. 
Tender. 

1,  The  mere  practice  of  the  Court 
is  not  pleadable;  therefore  where 
bail  saed  in  debt  upon  recogni- 
zance, pleaded  that  no  ca.  sa. 
was  duly  sued,  returned,  and 
filed  against  the  principal,  ac- 
cording to  the  custom  and  prac- 
tice of  the  Conrt,  which  required 
that  the  writ  shonld  tie  in  the 
sheriff's  office  four  days  before 
its  return : — Held,  on  demurrer, 
that  this  was  a  bad  plea.  Cherry 
V.  Powell,  2  6.  4.  50 

2.  After  verdict  in  an  action  for  a 
malicious  prosecution  for  per- 
jury, it  is  no  objection  to  the 
description  of  the  Court  in  which 
the  indictment  was  found,  that 
the  names  of  the  Justices  before 
whom  the  session  of  Oyer  and 
TermvMT  is  held,  are  not  set 


out  SembU,  that  it  is  sufficient 
to  allege  that  at  such  a  session 
defendiint  maliciously  indicted 
plaintiff  for  mljul  and  corrupt 
perjury 9  without  describing  more 
particularly  the  circumstances 
^  under  which  the  alleged  perjury 
was  supposed  to  have  been  com- 
mitted. Pippet  V.  JETeam,  3  G.  4. 
Pa^e266 

3.  Declaration  by  executor,  on 
bond,  delivered  on  the  1st  Fe-^ 
bruary,  sham  plea  on  the  6th,  of 
an  assignment  of  the  bond  before 
the  death  of  the  testator,  and 
pajrment'  to  the  assignee, — de« 
lendant  ruled  to  abide  by  plea  oa 
the  16th; — replication  took  issue 
on    the    payment  pleaded,  and 

Slaintiff  entered  a  similiter  for 
efendant; — nmiUier  struck  out 
by  the  defendant,  who  filed  de- 
murrer to  the  replication :— Held, 
notwitiistanding  plaintiff's  delay, 
that  he  might  sign  judgment  as 
for  want  of  a  plea,  and  the  Court 
ordered  plaintiff's  attorney  to 
pay  the  costs.  Corbett  v.  Powell^ 
BG.4.  448 

4.  Declaration  in  debt  on  bond, 
conditioned  for  the  payment  of 
500^  on  or  before  the  expiration  of 
two  yean,  or,  upon  the  recovery 
of  an  estate  in  A.  by  J.  T,,  and  in 
ease  J.  T.  should  fail  in  the  re- 
cotfery  thereof  upon  due  proof  of 
his  having  so  failed,  the  obliga- 
tion to  be  void.  Pica,  that  J.  T. 
is  still  alive,  and  that  the  estate 
hath  not  been  recovered  by  him 
according  to  the  tenor  of  the 
condition.  Replication  that  plain- 
tiff has  not  at  any  time  haa  due 

f»roof  made  to  him  that  J.  71  has 
ailed  in  the  recovery.  De- 
murrer, that  an  immaterial  fact 
is  put  in  issue : — Held,  that  the 
obligee  is  entiUed  to  jadgment 
Price  V.  Heapy.  3  6. 4.  461 
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POOR. 


PRACTICE. 


POUCY. 

See  Authority. 
Barratry. 

POOR. 
See  Churchwardens  &  Over- 

8BERS,  2. 

Sessions,  1. 
Settlement,  1. 2.  5. 

1.  Landlord  not  resident  within  the 
parish,  having  granted  a  licence 
tor  21  years  to  certain  adven- 
turers, to  dig  for  minerals  under 
a  close,  reserving  to  himself  a 
certain  proportion  of  the  ore,  in 
an  improved  and  merchantable 
state,  and  granting  to  the  adven- 
turers tfao  exclusive  occupation 
of  the  mine,  for  the  purpose  of 
procuring  the  ores,  is  rateable 
for  the  relief  of  the  poor  of  the 
parish  in  which  the  mine  is  situ- 
ate, in  respect  of  such  reserved 
proportion,  and  in  respect  tbere^ 
of,  is  to  be  considered  as  an  oc- 
cupier of  the  land  by  the  hands 
of  the  adventurers.  Rex  v.  St. 
Austell,  3  C?.  4.  Page  361 

2.  Where  a  parishioner,  by  reason 
of  a  local  act  of  Parliament,  is 
qualified  to  be  a  guardian  of  the 
poor,  in  respect  of  his  estate  in 
the  parish,  and  ipso  facto  be- 
comes a  guardian  thereby,  and 
supplies  goods  for  the  mainte- 
nance of  i|ie  poor,  he  is  pritnA 
facie  liable  to  the  penalties  of  the 
statute  05  Geo.  3.  c.  137.  s.  6., 
though  there  is  no  evidence  of 
liis  having  acted  as  governor  or 
guardian^  during  the  time  the 
goods  were  supplied,  and  though 
there  was  no  evidence  of  any 
express  contract  to  supply  the 
goods,  within  the  words  of  that 
statute,    Stanley  v.  Bodd,  3  G.  4. 
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PRACTICE. 

jSpc  Affidavit,  1.  2. 
Arrest,  l.  2. 
Bail,  4.  6.  7. 8.  9. 10. 
Bribery. 
Costs,  1. 2.  4. 
Declaration,  4.  7. 
Ecclesiastical     Jurisdic- 
tion, 2. 
Ejectment,  1.  2,  4. 

JORY. 

Lords'  Act,  1.  2.  3. 
Notice  of  Trial. 
Plea,  4.  6. 

PLBAblNG,  1,  3. 

Prochein  Amy. 
Sessions,  1.2.  5. 
Trial,  1.2. 
Usury. 

1.  Senrice  of  the  copy  of  a  writ  of 
latitat,  at  eleven  o  clock  at  night, 
is  regular,  and  not  within  the 
rule  of  Court,  Mich.  41  Geo.  3. 
Upton'  T.  Mackenzie,  3  O.  4. 

Page  172 

2.  In  an  action  of  assault,  the  Court 
compelled  the  plaintiff  to  disclose 
to  the  defendants  his  proper  ad* 
dition,  and  place  of  residence, 
his  identity  being  material  to 
their  defence  on  the  trial,  and 
the  proceedings  were  stayed  un- 
til the  disclosure  was  made. 
Johnson  r.  Birleg  and  oth^, 
3  G.  4.  174 

3.  The  plaintiff  having  given  a  pe- 
remptory undertaking  to  try  at 
a  given  Sittings,  had  set  down 
his  cause  in  the  paper  for  diose 
Sittings  (there  being  no  prospect 
of  the  cause  being  then  tried), 
but  omitted  to  carry  the  record 
into  the  Marshal's  oflSce  :— Held, 
that  the  defendant  was  not  en- 
titled to  judgment,  as  in  case 
of  a  nonsuit,  for  not  proceeds 
ing  to  trial  pursuant  to  the  pl^^ 
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tiff's  peremptory  tuidertaklng, 
as  the  latter  was  not  bound  to 
carry  in  the  record.  Cope '  v. 
Holt,  3  G. 4.  Pageieo 

4.  Where  a  writ  of  scire  facias 
had  irregularly  issoed,  to  which 
an  appearance  was  entered*  and 
the  plaintiff  having  delirered 
a  declaration,  to  which  a  plea 
was  filed,  pendbg  a  motion  to  set 
aside  the  writ : — Held,  that  the 

'  defendant's  plea  was  a  waiver 
of  the  irregolarity.  Sloman  v. 
Oreaanj^  3  O.  4.  181 

5.  Juf}gment  for  plaintiff,  in  error, 
from  an  inferior  Coart,  and  that 
it  might  be  referred  to  the  Mas- 
ter, to  tax  the  plaintiff  bis  costs, 
where  the  defendant  had  not 
joined  in  error,  in  compliance 
with  the  nsnal  side-bar  rule,  can 
only  be  obtained  on  motion. 
Swift  V.  Bottom,  3  Q.  4.  183 

6.  Where  plaintiff  lodged  a  de- 
tainer against  defendant  in  cus- 
tody, on  the  21st  January^  by 
filing  a  declaration,  and  deliver- 
ing a  copy  entitled  of  Michael- 
mas Term,  and  at  the  same  time 
demanded  a  plea;  and  on  the 
23d  of  January  entered  a  rule  to 
plead,  and  on  the  28th  signed 
judgment  as  for  want  of  a  plea : 
Held,  that  the  judgment  was  re- 
gularly signed.  Rundell  Y.  Champ- 
neus,^G.4.  186 

7.  Plaintiff  having  agreed,  on  ap- 
plication from  defendant,  and 
one  of  his  bail,  to  stay  proceed- 
ings for  a  month,  upon  payment 
of  costs  up  to  a  certain  time, 
and  the  costs  were  paid  (the 
agreement  being  witnout  any 
notice  to  the  Sheriff),  and  the 
action  not  having  been  settled  at 
the  end  of  tlie  month,  the  She- 
riff was  attached; — ^the  Court  re- 
cused to  set  aside  the  attachment 
QU  the  applioation  of  the  bail. 


Aes  V.  2lt  Skaiffs  of  Middksex, 
BG.4.  Page  9Qa 

8.  Plaintiff  may  obtain  a  rule  for 
referring  a  bill  of  exchange  to 
the  Master,  on  the  same  day  on 

.  which  judgment  is  given,  for  not 
producing  the  record.  Russen 
▼.  Hayward,  3  G.  4.  444 

9.  If  a  mere  sham  plea  is  so  inge- 
niously*'drawn    as  to  render  it 

'  necessary  for  the  plaintiff's  at- 
torney to  consult  counsel^  and 
thereby  occasion  delay  and  ex- 
pence,  the  Court  will  plprmit  the 
plaintiff  to  sign  judgment  as  for 
want  of  a  plea,  and  make  the, 
defendant,  or  his  attorney,  pay 
the  costs.  Shadbolt  v.  Berthoudp 
3  G.  4.,  446.  M*Leisk  v.  Welch, 
id.  447 

10.  On  a  question  whether  a  regu- 
lar attachment  against  the  She* 
riff  should  stand  as  a  security, 
the  plaintiff  having  lost  a  trial, 

'  and  it  appearing  that  the  cause, 
which  was  defended,  might  have 
been  set  down  at  the  last  Sitting 
in  Term,  when  defended  causes 
are  not  usually  tried ;  the  Court 
refused  to  take  notice  of  the  lat- 
ter circumstance,  and  heM  thef 
the  plaintiff  had  lost  a  trial,  and 
ordered  the  attachment  to  stand 
as  a  security.  Jagues  v.  Campr 
bell,  3  Q.  4.  460 

11.  Plaintiff  sued  out  a  writ  against 
four  defendants  jointly,  and  hav- 
ing filed  a  declara^tion  condition- 
ally against  each  separately,  en- 
tered into  a  joint  appearance  for 
all«  under  the  statute,  and  signed 
interlocutory  judgment : — Held, 
that  the  judgment  was  irregular, 
as  the  plaintiff  ought  to  have 
filed  separate  appearances.  Cos 
V.  Bvcknell,  3  6. 4.  «4A 

12.  Though  by  the  practice  of  the 
Court,  judgment  cannot  be  en- 
tered on  a  warrant  of  attorney 
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.  more  than  a  year  old,  vitfioQt 
flie  leare  of  the  Court,  yet  none 
but  the  defendant  himself  ean 
object  to  any  irregularity  in  diis 
respect  Jime$  t.  JfrneM,  8  G.  4. 
Page  668 

PRISONER. 

See  Gaol. 

Practicb,  6. 
Pritilbgb. 

PRIVILEGE. 

Set  Bail*  4.  6* 
Libel,  % 

The  Ck>nrt  refused  to  duchaive  a 
prisoner  in  execution  for  debt, 
claiming  pri?ilege  from  arrest, 
on  the  ground  that  he  was  one  of 
the  gentlemen  of  the  King's  privy 
chamber,  it  appearing  that  the 
defendant  was  not  a  menial  ser- 
yani,  had  no  stated  duties  to 
perform,  received  no  fees  in  vir- 
tue of  Ids  oflBce,  and  had  no  writ 
of  privilege.  Tapleg  v.  JBaMtne, 
3  G.  4.  79 

PROCHEIN  AMY. 

Where  an  infant's  father,  who  is  a 
necessary  witness  on  his  behalf, 
cannot  be  appointed  his  proeheiM 
amgf  in  the  conduct  of  a  suit,  die 
Court  will,  on  motion,  appoint 
some  other  person  to  be  his 
guardian,  with  the  concurrence 
of  the  father.  Ckaridge  v.  €Sraiiv 
ford,  2  O.  4.  13 

PROMISSORY  NGitE. 

See  COMMISSIONBBS* 

Intbrbst. 
Rbleasb. 

PUIS  DARREIN  CONTINU- 
ANCE. 

See  Plea,   4. 


QUAKER. 

Whether  the  affirmaiion  of  a^nukr 
is  admissible,  to  call  upon  an 
attorney  of  this  Court  to  answer 
the  matters  of  an  affidavit.  Jbere 
Gelttbrmd,  3  G.  4.       Page  121 

QUO  WARRANTO. 

1.  Quo  Warranto  does  not  lie  against 
the  clerk  to  the  oonunissioners 
of  land-tax;  but  if  he  is  impro> 
perly  elected  under  43  Geo.  3. 
c.  99.,  mandamue  lies  to  the 
commissioners  to  admit  the  per* 
son  who  has  the  majority  of  legal 
votes.    Rex  v.  I%ateher,  3  G.  4. 
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2.  Information  in  the  nature  of  9110 
warranto,  lies  against  the  bailiff 
of  a  borough,  by  prescription, 
sending  members  to  pariiament, 
though  he  be  not  a  corporate 
officer.  Qtittre,  if  the  statute  32 
Geo.  3.  c.  58.,  and  DiliiJi.  0.9O. 
enabling  defendants  in  qwo  war- 
ranio  to  plead  double,  are  con- 
fined to  corporate  officers.  Rex 
y.  Richard  Higkmore,  3  Gf.  4. 


RELATORS. 
See  Constable. 

RELEASE. 

Defendant  having  riven  plaintiff  a 
promissory  note  tor  4o£,  in  con- 
sideration that  he  would  with- 
draw an  execution  upon  premises 
of  the  defendant,  the  plaintiff 
executed  a  general  release  of  all 
suits, -which,  after  reciting  the 
agreement  to  witiidraw  the  exe- 
cution, &c.,  proceeded — ^  Wit- 
nesseth,  that,  in  pursuance  of  the 
said  agreement,  and  in  consider 
ration  of  the  said  sum  of  40t, 


SALE. 


sjssaioNS.        «n 


U  mteiUianed,  ^o^Ueld,  in  an 
•etion  on  tlie  promissory  note, 
which  had  been  dishonored,  that 
the  release  was  no  bar  to  the 
anit.  Lambcmme  v.  Cork,  3  0. 4. 
Page  811 

SEPLBVIN. 

Plea  in  bar  to  an  action  of  repIcTin, 
"  That  long  before  the  said  time 
when,  &c.,  to  wit,  on,  &c.,  at, 
(&c.,  defendant  demised  the  iocu$ 
mqmo  to  plaintiff ;"  and  replica- 
tion, "  That  long  before  the  said 
time  when,  &o.,  to  wit,  on,  &c., 
at,  &c.,  defendant  did  not  de- 
mise modo  etformAf  on  demur- 
rer, that  die  replication  was  a 
negative  pregnant,  and  made  the 
daj  and  place  of  the  demise, 
wmoh  were  immaterial,  part  of 

<  the  issue ;— Held,  that  the  words 
^*  before  the  said  time,  when,  ftc.** 
were  the  material  part  of  the 
traverse,  and  proof  of  a  demise 
at  any  time  before  the  distress, 
would  maintain  the  action,  and 
that  the  day  and  place  subse- 
quently mentioned  were  imma- 
teriaL    Cuff  v.  Coiter,  2  G.  4. 


ROLL. 

See  Dbclaration,  4. 
Writ  of  Inquiry, 

RULES  OF  COURT. 

Po^es  196.  471,  2 

SALE. 

The  master  ef  a  ship»  which  is 
completely  wrecked  in  a  foreign 
port,  has  no  power  of  selling 
goods  on  freight,  saved  from  the 
wrecks  unless  there  is  an  abso- 


lute neoessity  for  snob  sale;  and 
such  a  sale,  though  bomijidet  and 
in  market  overt,  is  not  binding 
on  the  owner  of  the  goods,  where 
the  conduct  of  the  vendee  im- 
ports knowledge  of  the  infirmitv: 
of  the  captain's  tide  to  sell. 
Freeman  ▼.  Ea$t  India  Compamf, 
3  €/•  4.  Page  334 

SCIRE  FACIAS. 
See  Practic^i  4. 

SERVICE. 

See  Attacbmbnt. 
Ejectment,  4.  6. 
Lords'  Act,  2. 
Practice,  1. 

SESSIONS. 

See  Certiorari,  1.  2. 

Churchwardens  Ss  Otbr- 

SBER8. 

County  Rate,  2. 
Mandamus,  l.  2. 
Settlement,  1. 

1»  Justices  may  snpersede  their 
own  order,  when  improvidently 
made.  On  the  20th  Auguei,  two 
Jastices  removed  a  pauper  from 
the  parish  of  A.,  to  the  parish  of 
£. — On  the  5th  of  September  the 
'  churchwardens  of  B,  gave  notice 
of  appeal  to  the  sessions,  to  be 
holden  on  the  17th  of  October; 
on  the  10th  of  October,  the  Jus- 
tices made  an  order,  superseding 

*  their  former  order  of  removal, 
upon  doubts  of  its  validity,  which 
eupenedeae  was  served  on  the 
parish  officers  of  B.,  who  treated 
it  as  a  nullity,  and  went  to  the 
sessions,  where  the  Justices  re- 
iiised  to  hear  the  appeal;  and 
now  this  Court  refused  to  grant 
a  mandamtti  to  the  sessions*  to 


SESSIONS. 


SETIliBMBNT. 


enter,  hewr,  and  deternithe  it. 
Rex  t.  The  Jwtices  of  Norfolk, 
BG.4.  Page  69 

2.  Quashing  a  conviction  on  a  penal 
statute,  for  mere  matter  of  form 
at  Messions,  is  not  an  acquittat  of 

>  the  defendant,  coneloding  die 
case  against  any  farther  inquiry 
in  this  Court.  Rex  t.  Ridgunnf, 
3G.  4.  132 

3.  Where  the  quarter  sessions,  on 
appeal,  quashed  a  conviction  of 
the  defendant,  on  the  statute 
39  <&  40  €?.  3.  c.  102..  for  want 
of  form,  subject  to  the  opinum  of 
K.  B.,  upon  the  point  ojftmn: — 
Heldy  that  the  order  quashbg 
the  conviction  might  be  quashed, 
and  the  appeal  sent  down  to  be 
tried  on  the  merits,  even  though 
there  was  nothing  on  the  face  of 
the  proceedings  shewing  that  the 
conviction  was  quashed  for  form, 
and  that  the  sessions  desired  the 
opinion  of  the  Court  upon  the 
point.  Jd, 

4.  The  statute  38  <&  40  G.  d,  c.  1 06. 
s.  4.,  enacts,  that  all  persons 
who  shall  attend  any  meeting, 
hlid  or  held  •*  for  the  purpose" 
of  making  or  entering  into  any 
contract,  &c.,  ly  this  act  dadared 
to  be  iUegal,  or  of  entering  into, 
&c,p  any  combination  for  any 
purjHfte,  declared  by  this  act  to 
be  illegal^  &c.:— Held,  that  a 
conviction  for  attending  a  meet- 
ing "  for  the  purpose"  of  carry- 
ing on  a  combination  "  for  the 
purpose*' of  obtaining  an  advance 
of  wages,  correctly  described, 
the  offence  by  the  words  *«  for 
the  purpose,''  though  the  de- 
scription of  offence  referred  to  in 
the  4th  section  was  described  in 
the  dd  section  to  be  "  any  com- 
bination to  obtain^*'  the  words 
"  for  the  purpose,"  and,  "  to  ob- 
taiui"  being  synonymous.  •      Id. 


5.  the  aUtote  13  Geo. %  c.2&  s.5. 

against  deceitful  gaming,  requires 
reasanabie  notice  of  appeal  to  the 
sessions  against  a  conviction,  but 
the  notice  may  be  by  parol,  or 
in  writing;  its  reasonableness, 
in  point  of  time,  is  for  the  Jus- 
tices at  sessions  to  determine. 
Rex  y.  The  Justices  of  Snrreg, 
3  C.  4.  Page  100 

SET  OFF. 

See  Arrest,  i. 
Attorney,  «. 

D.,  and  another,  parehase  goods 
of  two  London  houses,  and  ship 
them  upon  speculation  to  a  fo- 
reign port,  in  the  name  of  C, 
aad  not  wishing  to  appear  as 
principals  in  the  transaction,  re- 
present to  the  London  houses, 
and  to  the  consignees  abroad, 
that  C  is  the  principal,  and  they 
merely  his  agents.  After  the 
shipment,  the  London  houses 
make  advances  to  jD.  and  his 
partner,  as  agents  of  C,  on  ae- 
count  of  the  goods,  the  proceeds 
of  which  remained  in  the  hands 
of  the  consignees  abroad.  Calso 
advances  money  to  D.  and  part- 
ner, who  afterwards  became 
bankrupts,  and  at  the  date  of 
the  commission  are  indebted  to 
O,,  for  such  advances  :-i-Held, 
in  an  action  by  the  assignees 
for  money  had  and  receive^  that 
Chad  a  right  to  retain  the  pro- 
oeeds  of  the  goods,  as  a  set  off 
for  money  advanceil  to  the  bank- 
rupts.   Easmm  v.  Cato,  3  G.  4. 
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SETTLEMENT. 

1.  On  a  question  of  emancipatioD, 
the  Court  laid  down  this  general 
rule,  in  order  to  exclude  4ii0tts* 


SETTLBMEMT. 


SHERIFF. 


stoni  {n  particular  cases*  in  fii- 
tare,  "  that  no  emancipation  is 
^iSffected,  during  minoritj,  ex(;ept- 
ilig  by  marriage,  becoming  the 
head  of  another  family,  or  con- 
tracting a  relation,  such  as  wholly 
4md  pemuinenify  to  exclade  the 
father's  control."  Rex  v.  Wil- 
nungtoH,  3  B.  4.  Page  140 

9.  Pauper  took  a  tenement  on  21st 
May,  under  a  written  agreement^ 
and  did  not  actaally  take  possesr 
aion  until  4th  June,  but  paid  rent 
from  the  date  of  the  agreement ; 
Held,  that  he  did  not  come  to  set- 
tle until  the  4th  •/tiAe,and  conse- 
quentiy,  that  the  settlement  was 
concluded  by  59  Geo.  3.  o.  80, 

.  which  passed  on  2d  Jufy,  d- 
though  he  afterwards  resided 
more  than  forty  days.  Rex  v. 
BrighikebMone,  3  0. 4.         813 

3.  The  daughter  of  Irish  parents, 
pregnant  of  a  child  likely  to  be 
Dom  a  bastard,  and  therefore.ac- 
tuaUy  ,  chargeable  by  85  Geo.  8. 
c.  101.8.6,  may  be  removed  to 
her  birth  settlement  in  England, 
though  unemancipated,  and  the 
head  of  the  family  does  not 
through  her  become  chargeable 
1>y  force  of  59  Geo.  3.  c.  12,  s«  38, 
so  as  to  render  the  whole  family 
removeable  to  Ireland*  RexY. 
Whitehaven,  S  G.  4.  '884 

4.  A  parish  apprentice  asrigned 
(before  the  passing  of  56  Geo^  3. 
0. 139.)  byan  old,  to  a  new  mas- 

'  ter,  by  consent  in  writing,  but 
without  the  consent  of  two  Jus- 
tices, as  required  by  82  Geo:  8. 
c.  57,  gains  a  settiement  by  ser- 
vice with  the  second  master  under 
the  contract  with  the  original 
master.  Rexr.Barle$tme,^G.4. 
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5.  An  extra  parochial  district  hav- 
ing been  erected  by  a  local  uct  of 
pwliamenti  into  a  Hew  township, 


and  it  was  declared,  that  it  should 
from  thenceforth  provide  for  its 
own  poor,  and  be  subject  to  ^e 
same  regulations  as  were  incident 
to  other  townships  in  the  same 
county: — Held,  that  a  pauj^r 
bastard,  born  within  the  dOistnct, 
before  itwas  erected  into  a  town- 
ship, was  not  removeable  to  the 
new  township,  as  the  place  of 
his  birth  settiement  Rex  v. 
Oakmere,  3  G.  4.  Page  427 

SHERIFF. 

See  Bail,  7. 

Ecclesiastical    Jurisdic- 
tion, 3. 
Jury. 

Pbrjurt^  2. 
plbadino9  1. 
Practice,  7. 

1.  Sheriff  cannot  take  in  executiea 
ranges,  ovens,  and  set  pots,  af- 
fixed to  a  house  built  by  the  per- 
son against  whom  execution  is- 
sues.    Wgwne  v.  Ingkhg,  3  &.  4. 
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2.  A  writ  of  if .  fa.  having  issued 
against  a  ^btor,  at  the  suit  of 
one  creditor,  and  before  itwas 
executed,  the  attorney  of  an- 
other creditor  having,  in  the 
mean  time,  obtained  a  warrant 
upon  another  Ji.  fa.  fh>m  the 
same  sheriff,  directed  to  their 
clerk,  and^execQted  it  before  the 
prior  execution  was  put  in  :--- 
Held;  that  the  attornies '  were 
liable  to  the  sheriff '  (who  '  had 
made  a  return,  that  he  had  le- 
vied the  money  under  the  first 
writ,  and  bad  in  fact  paid  the 
amount  of  the  debt  to  the  cre- 

•  ditors)  to  refund  the  money  le- 
vied under  the  second  execution 
.  in  an  action  for  money  had  and 
received  to  his   use*.    Sawle  v. 
Pagnter,  3  C  4.  307 


0M 


STAMP. 


8.  The  Court  will  not  giro  a  slie- 
riff  directions  how  he  shall  dis- 

Eose  of  property  remaining  in  his 
ands,  which  has  been  seized  in 
execution  towards  the  payment 
of  a  fine  upon  a  defendant  con- 
victed  of  a  blasphemous  libel; 
but  if  the  sheriff  has  made  an 
improper  return,  it  may  be 
quashed.  Bex  t.  CarUb,  3  6. 4. 
Page  474 

SHIP. 

See  AuTHOBmr. 
^  Salb. 

Trovbb. 

iSMUGOLER. 

See  Bankrupt,  1. 
Customs. 


STAMP. 

See  BiUi  of  Exchakob^  SU 
Ejjbctmbnt. 


STATUTES— CITED  OR  COM- 
MENTED ON. 

Juusiuy  ^. 
1.  o.  6.    Additions.  828 

Elizabeik. 

Id.  e.  7.  s.  11.    Bankrupt         44 
48.  o.  8.    Costs.  413 

James  1, 

3.  c.  8.    Bail  in  error.  184 

21.  c.  18.  Limitations.  840 

—  c.  19.  Bankrupt.  44.  587 

Charles  2. 
29.  0.  3.    Frauds.  32.128.219.615 


STATUTES. 

Anne. 

■^ 

8.. 

C.19. 

Copyright      Page  801 

8. 

O.20. 

Quo  warranto. 
Geingel. 

488 

IS. 

C.34. 

Manufacturers. 
George  t. 

4M 

3. 

C.24. 

Bribery. 

612 

11. 

c.19. 

Landlord  and  Tenant 

413 

12. 

C.28. 

Gaming. 

160 

82. 

c.27i 

Manufacturers. 

436 

24. 

C.40. 

Oin  Act 

859 

82. 

0.28. 

Lords' Act        25 
Oeorge  8. 

.384 

17. 

p.  56. 

Manufacturers. 

486 

— 

c.57. 

Copyri^t 

400 

18. 

c.26. 

Constable. 

454 

19. 

C.70. 

Execution. 

537 

28. 

c.  37. 

Customs. 

417 

31. 

C.46. 

Gaols. 

535 

32. 

c.57. 

Setaement 

421 

— 

C.58. 

Quo  warranto. 

438 

33. 

c.  5. 

Lords'  Act 

539 

.^ 

c.54. 

Benefit  Sooietiea* 

393 

35. 

c.  101. 

Settlement 

384 

39  &  40.  ( 

[^.102.106.    Unlaw- 

ful  combinations. 

132 

43. 

C.99. 

Land-tax* 

428 

— 

0.46.. 

Arrest 

67 

46. 

C.97. 

City  Lottery. 

259 

47. 

0.69. 

Dover  Harbour. 

274 

48. 

0.149. 

Stamps. 

662 

49. 

0.121 

.Bankrupt       877.521 

50. 

C.49. 

OTorseers. 

146 

63. 

c.  127 

.  EcdeaiasticalJinia- 

diotion. 

460 

— 

c.  141. 

.  Annuities. 

874 

55. 

C.51. 

County-rate. 

316 

.— 

0.137. 

Poor. 

897 

-r» 

C.184. 

Stamps.            438. 583 

A^ 

c.192. 

Surrenders. 

81 

-T^ 

0.194. 

.  Apotbeoaries# 

664 

56. 

c.  139 

.  Setdement 

421 

57. 

C.87. 

SmnggUog. 

151 

TENDBB. 


TRUL. 


681 


60.  e.  13.    Settlement    Page  384 
—   0.60.    SeUlement  313 


George  4. 

1.  c.  56.    Malicious  injury* 
—  0.87.    Ejectment 


1  &  2.  c.  118.    Police. 


222 

433.  435. 

540 

156 


STAYING  PROCEEDINGS. 

See  Practice,  2. 

SUPEBSEDEAS. 
See  Sessions,  1. 

SURETY. 
See  Bankrupt,  2. 

SURRENDER. 
See  Devise,  3J 

TAXES. 
See  Landlord  &  Tenant. 

TENDER. 

Declaration  on  a  bill  of  exchange 
for  10/.  4f.  Plea,  as  to  all  the 
said  sum  except  4/.  7«.  6d,  Hon 
auumpiii^  and  as  to  that,  a  ten- 
der, with  an  aTerment  that  de- 
fendant was  always  ready  and 
willing  to  pay  the  same.  Re- 
plication, that  defendant  was  not 
always  ready  and  willing  to  pay 
the  said  sum,  &c.  and  a  demand 
thereof,  previous  to  the  tender 
pleaded,  and  issue  thereon. 
Proof  having  been  given  at  the 
trial,  that  defendant  had  paid  7/. 
on  account  of  the  bill,  and  had 
tendered  ZL  4t.,  a  verdict  was 
found  for  him :— -Held,  that  the 


plaintiff  ^s  replication  to  the  nlea 
of  tender  was  not  supportea  by 
proof  of  a  demand  of  the  whob 
debt  due.  Riven  v.  Oriffiihe, 
8  6.4.  Pa^re  216 

TOLLS. 
See  Turnpike. 

TOWNSHIP. 
5ee  Settlement,  5. 


TRESPASS. 

See  Case,  1. 
Certificate. 
Costs,  3. 
Highway.  > 
Sheriff,  1. 

Where  the  plaintiffs,  who  were  em* 
ployed  as  contractors,  to  coni- 
plete  a  navigable  canal,  had 
erected  a  dam  composed  of  pOes 
and  earth,  with  the  consent  of 
the  owner  of  the  sofl:— HeM, 
that  they  might  maintain  tres- 
pass against  the  defendant  for 
breaking  and  destroying  the 
same,  and  that  case  would  not 
lie.  JDyson  and  another  v.  CU- 
Uek  and  oihen,  3  0. 4.  S2& 

TRIAL. 

See  Jury. 

Practice,  3. 
Witness,  1. 

1.  On  motion  to  postpone  a  trial 
upon  an  affidavit,  suggesUng  the 
absence  of  the  copy  of  a  judioial 
document  in  the  Vreei  Indiee,  mer 
terial  and  necessary  on  the  trial 
of  the  cause,  the  Court  would 
not  try  the  admissibility  of  the 
evidence,  where  it  was  objected 


TROVIBIL 


TRUStBfiS. 


/  that'  when  it  ftrrired,  it  oonld  not 
be  admitted,  bat  postponed  the 
trial  until  the  document  should 

.  arrive.  Mackenzie.  ▼•  Hudgon^ 
SO.  4.  Page  169 

2.  Where  a  cause  was  taken  out 
of  its  turn  and  set  down  in  the 
written  list  at  Nisi  Prius,  as  an 
undefended  cause,  and  was  tried 
as  such,  in  the  absence  of  de- 
fendant's counsel  and  attorney, 
who  w^re  instracted  to  defend ; 
the  .Qourt  refused  a  new  trial 
though  on  payment  of  costs, 
without  an  affidavit  of  merits. 
BlackhvtMt  t.  Buhner,  3  6.4. 
.553 
.    TROVER. 

SseCERTTFTCAtB. 

Declaration,  4. 
Evidence,  2. 
Executor. 

Pawnbroker. 

A.  contracts  with  B.  to  build  a  ship 
and  furnish  her  with  every  re- 
quisite for  seir,  the.  pi^ice  to  be 

^    paid  by  four  instalments,   two 

.  to  be  paid  in  the  progress  of  the 
work,  and  the  other  when  the 

.  vessel  is  finished  and  launched ; 
the  first  two  instalments  wore 
paid  at  the  respective  times  sti- 

,  polated ;  when  the  hull  was  ready 
tor  launching,  the  ship  was  mea- 
sured and  surveyed  with  the 
privity  of  the  builder ;  and  the 
master  who  had  been  previously 
appointed,  entered  into  the  usual 
bond  for  the  delivery  of  the  re- 

,  gister  to  the  Custom  House ;  thQ 
ship  was  then  registered  in  the 
name  of  the  purchaser,  and  all 
the  requisites  of  the  register  acts 
were  com{>lied  with.  The  builder 
then  received  the  third  instal- 
ment Before  the  ship  was 
launched,  the  purchaser  adver- 
tised for  freight  and  chartered 


her  for  a  royage,  and  hired  fl 
orew  with  the  prhrity  of  the 
builder.  The  ship  was  not  in 
fact  launched  as  stated  in  the 
register,  but  remained  in  the 
builder's  yard  and  his  men  were 
at  work  upon  her  until  the  3d  of 
July.  From  die  early  pifft  of 
•Ameuntir  the  30th,  an  appren- 
tice of  the  master  was  employed 
.  in  the  ship,  and  <to  the  1st  of 
«/tt/jf  his  bedding  was  put  on 
board;  On  the  90th  of  Jwne 
the  builder  committed  an  act  of 
bankruptcy,  and  on  the  8th  of 
July  a  commission  issued  agsunst 
him.  On  the  2d  of  JW^  the 
purchaser  took  oossession  of  the 
vessel,  whilst  she  remained  on 
the  builder's  wharf,  and  took 
away  her  rudder  and  cordage^ 
and  on  the  4th  she  was  launched 
and  afterwards  equipped  for  sea 
at  the  purchaser's  expence,  the 
fourth  mstalment  remaining  un- 
paid:— Held,  that  as  between 
the  bankrupt  and  the  purchaser, 
th^re  was  such  a  transfer  to,  and 
g^tieral  ownership  in,  the  latter, 
as  to  exclude  the  operation  of 
the  21  Jac.  1.  c.  19.  s.  11.  and 
bar  an  action  of  trover  at  the 
suit  of  the  assignees;  but  that 
the  assignees  were'  entitled  to 
such  portion  of  the  fourth  in- 
stalment as  would  remain  due, 
after  satisfying  the  expence  of 
completing  the  vessel  for  sea, 
according  to  the  contract,  and 
for  which  the  bankrupt  would 
liave  had  a  lien  upon  the  vessel. 
Woedi  and  aiMther^  Assignett  of 
Patau  i.Russell,  3G.4.  Page  581 

TRUSTEES. 

See  City  Lottery. 
Deeds. 
Turnpike,  1,  2. 


USE  AND  OCCUPATION. 


USVBV. 


TURNPIKE. 
See  Mamdamus,  9* 

Any  five  or  more  tnutees  under 
a  turnpike  i^t,  being  authorized 
to  make  tnmpike$9  with  guch  suit- 
^ble  out  buildiogi  and  oonveni* 
enxies  as  the^  thought  necessarjr, 
on  the  intended  line  of  road,  the 
4>wner  of  the  soil  next  adjoining 
a  toll-honseXerecled  in  pursuance 
of  the  act)  contracted  with  one 
of  the  trusteeiy  on  behalf  of  the 
rest»  to  sink  a  well,  for  the  con- 
venience of  the  toll-house^  the 
expenoe  to  be  borne  by  each 
party  equally: — Held,  that  the 
3inkiog  of  the  well  was  within 
the  scope  and  authority  of  the 
trustees;  that  the  contract  etf- 
tered  into  by  jone  of  them  on  be- 
ftalf  of  the  rest,  was  valid ;  that 
the  action  to  recover  a  moiety  of 
the  expence  of  the  well  was  well 
brought  in  the  name  of  the  cjerk 
of  the  trustees ;  and  that  the 
consent  of  the  trustees,  through 
the  medium  of  one,  that  the 
well  should  be  sunk,  was  a  good 
consideration  to  support  the 
action.  Newman  v.  Fletcher, 
3  O.  4.  Page  202 

UNLAWFUL  COMBINA- 
TIONS. 

/?ee  Sessions,  2,  d. 

USE  AND  OCCUPATION. 

fiee  Landlord  and  Tenant,  2. 

Assignees  of  a  bankrupt,  having 
in  a  broken  quarter,  entered  into 
possession  of  land,  which  the  lat- 
ter had  agreed  to  take  upon  a  build- 
ing lease,  upon  the  terms  of  pay- 
ing, the  rent  half  yearly  : — Held, 
that  use  and  occupation  would  lie 
against  them  for  the  whole  year, 

VOL.    I. 


tboogfi  they  lia^  not  oooqpied 

during  all  the  Ijme.     Gih^n  v, 

Omrtkarpe  and  other$,    2^  G.4. 

Page.2Q& 

USURY. 

1.  In  an  action  for  peoaltieB*  for 
usury,  a  defendant  is  entitled  to 
Judgment  as  in  case  of  a  nonsuit, 
if  it  appear  that  a  witness  to  the 
contract,  who  is  abroad,  would 
not  be  permitted  to  give  evi- 
dence^  even  if  he  were  in  this 
country.  Svnyan  v.  Yerbury^ 
SO.  4.  448 

2.  A.  bein|;  established  in  trade^ 
and  wishing  to  increase  his  ca* 
pital,  enters  into  a  deed  of  co- 

>  partnership  for  ten  years  with  B, 
who  advances  20,0002.  upon  a 
covenant  that  he  shall  receive 
2000/.  per  anm.  during  the  part- 
nership out  of  the  profits,  if 
there  are  any,  and  if  none,  out 
of  the  oapitat;  that  he  shall  not 
be  answerable  for  any  losses  or 
expences  inckteht  to  (he  concern, 
and  that  the  business  shall  be 
carried  on  in  the  name  of  A,  only; 
that  kt  the  end  of  t^  years>  if 
the  partnership  detdrmines  by 
efllux  of  time,  lie  shall  be  repaid 
the  20,000/.  by  instalments,  at 
three  months  date,  bearing  legal 
interest,  and  that  if  default  is 
made  in  the  anniial  payment  of 
2000t-,  of  the  joint  capital  is  at 
any  time  reduced  to  20,000/.  then 
be  shall  be  at  liberty  to  terminate 
the  partnership,  and  repay  him- 
self the  20,000/.  advanced  im- 
mediately. B.  brought  covenant 
in  C  P.  and  recovered  judgment 
and  damages  for  the  non-pay- 
ment of  the  20,000/.  at  the  end 
of  the  ten  years,  the  Jury  ex- 
pressly negativing  usury, — and 
error     being    brought     in    this 

TT 


«34  WARRANT,  Ac. 

Ooort!— Held,    that  upon  tli^ 
face  of  the  deed  A.  and  S.  were 

Jiartfeen,  and  that  iMre  waBno^ 
oan  of  money  witbife  the  mean- 
ing of  the  «MntQ  orJ3:SQry,  and 
jndgm^nt  C^rmed^  'Gilpin  t. 
JSiuferte^Jn^vor,  3&4. 

V         VAltlANCE. 

See  LiBEl^  1. 
PBBJURr,  1, 2. 

VENDOR  AND  VENDEE* 

Sfe  A881GNBS$. 

IKAUDS,  STATUtE  OP,  2.    . 

Trovbe. 

VENUE. 

&i  DSCUIBATIOIV,  6. 

WARRANT. 

See  Annuity. 
Attoenby,  «• 
Cass,  2. 

Ck>MMITMBNT,  4. 

Customs. 
Majrshau 

WARRANT  or  ATTORNEY. 

See  ANNumr. 
Practics,  12. 


WRIT. 
•^I^HARFINGER, 
Jfe!l^||AUDs,  Statutb  or. 


W^pL 


See  Devise,  1/ 

EXBCUTl 


WITNESS. 

See  Ai^mxr. 
Uburt. 

Where  tb^  Master  on  the  taxatmn 
of  c6tt8y  for  not  j^DC^dinff  to 
trial  pnrsnant  to  notice,  disallow- 
ed die  ezpences  of  a  witness 
brought  np  from  JVhscoslJe-vpoii- 
Tgne  to  umdom^  to  give  evidence 
by  comparisoi)  of  Aaad-wiifting 

*  in  a  oaase  wh)^  thAde&nce  was 
forgery,  the  C<mrt  oraered  the 
Master  to  review  his  taxation; 
holding,  that  npon  a  nice  ques- 
tion, whether  the  eviden^  were 
or  were  not  admissible^  4be  ex- 
pences  of  the  witnesses  ou^t 
not  to  have  been  disallowed. 
Mu;tekbMMk  r.AOoock  emd  an- 
olAcr,  3  6.4.  Pafel6& 

W5tIT. 

5ee  LiMiTATioi^s,  Statotb  or. 
JPlbading,  1. 


£ND  OF  THB  riRST  VOLUMB* 


S.  BaooKB,  PriDtbr, 
35,  Paterooster-Row,  London. 


3  bios  obs  7*10  mo 
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